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| NorwtTHsTANDING what bh been And } in the 
Preface, and expreſel ly ly declared | in the Advertiſement pre- 
fixed to the former Volume, in Excuſe at leaſt, if not 
in Juſtification of reporting full and circumſantially 
ſuch Caſes as may deſerve it; Yet it may be thought 


that two. of the Caſes | in that Volume are : unreaſonably 
long. 


— 


In this Volume, 1 caller but One, of any conſider- 


5 able Length: And 1 flatter My ſelf that Few would wiſh 
to have had it much curtailed, 


0 Ba Temple * 
6:6 November 1771. 


TOUCH 


Tuovo great Care was ſuppoled to have been taken in 
the Correction of the Preſs yet the following Errors 
ſtill remain uncorrected in this ſecond Edition of che 


firſt Volume 


ERRORS of the PRESS, in the fr VoLuME. 


Page. line. - 
211. 1. After the Word Years, put a Comma inſtead of a Sky: And after the 


| Words expreſsly proves, put a Semicolon inſtead of a Colon. 
260. 3. After the Word Acres, put a Comma. 
61. 22. After the Capital Letters S C, put a full Paint, inflead of the Colm, 
238. For Langdon, read Langden. | 
263. 3. Put a Comma, after the Wr follw. 
838i. Put a Colon after the Word removed: 
23. Put a Semicolon after the Word lef?. 
30. Put a Semicolon after the Word Reaſon. 
32. Put a Break ( ) after the Word Soil. 
264. 17. Put a Semicolen after the Word Ie. 
32. For Cary! read Carril. 


266. 18. For further read farther. 


273. 7. Put a Colon after the Word Him, ind a Comma after the Word Lana, 
282. 13. Put a Semicolon after the Word Averment. 


. 


289. 32. rut an i inſtead of the y. 
291. 6.3 

25. After the Word collaſt ue, put a Semicolon inſtead of the Coen, | 
301. 10. After the Words General Rules, delete the (improper) Comma. 
340. 2. After the Words ſurrender him, put a Semicolon inſtead of a Colon. 


37 7. 1 8 IF or c. 57. read c. 67. and delete the two Quæres i in the Margin. 


442. ult. For Watſon 709. read W atſon I709. 
549. 16. After the &c, put a Semrcolon inſtead of a Calm. 5 
17. After the Word Queſtion make the like Correction. 


560. 13. Put a Comma, after the Word Jo. 


29. in the Margin, read V, poſt. p. 570. a further Dekioitian of Diſcretion, 


562. 24. After the Words Day Himſelf, put a Semicolon inſtead of a Colon. 


295. After the Words Judges of, make the like Alteration. 

579. Correct the Figures: They now ſtand P. 5 15 

58 3. 19. Put a Comma after the Word Remedies, 60 of the Semicolon. 

603. 17. Add a Comma after the Word which, | 

607. 13. After the Word Street, put a Semicolon inſtead of the Colon. 
14. After the Word Canterbury, put a full Point inſtead of the Colon. 

618. 16. After the April 1737, put a Comma inſtead of the full Point. 

40. After the Word Error, alter the Comms into a Semicolen. 


— 


ERRORS of the PRESS in the ſecond VoLumE. 
Whatever they may be, they have not yet been diſcovered. 
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A Chronological TABLE of the Names of 
the CASES contained in this Volume, 
according to the Order of their Derermi- 


nation. 


Michaelmas Term 1758, 
41 Geo. 2. 


Rex v. Mayor Kc, of Doncaſter, 


Fage 48." 
Rex v. Hartſhorn et al', 745 
Chauvet and Another v. Alfray, 746 


E X v. Athay Eſa; Page 653 Williams v. Rougheedge, - = INE 

Rex v. Fielding Eſq; 654 Rex v. Gwynne et al, 
Pomp v. Ludvigſon, 655 Rex v. Inhab. of Weſtbury, 749. 
Bruckleſbank v. Smith Eſq; 656 | Cooke v. Peter Sayer, ä 
Michell v. Cue et Ux', 660 | Alder v. Chipp, 755 


Baſkett and Baſkett Adminiſtrators v. 
The Chancellor &c, of the Univer- 


ſiity of Cambridge, 661 
Dr. Burton v. Thompſon, 664 
Aflin v. Parkin, | 665 
Heylyn et al' v. Adamſon, e 
Rex v. Mallinſon, 979 
Goſs and Another v. Withers, 68 3 
lidem v. Eundem, 683 
Hawks v. Crofton, 698 
Lucas, ex dimiff. Dr. Markham, et 
a, V. Dr. Wilſon, 701 
Rex v. Inhab. of Shenſton, 5701 

: Rex v. Earl Ferrers, — 208 

Lilas y Terr m. 1750 32 Geo. 

Doe, ex dimi il. Odiarae, Vi White- | 
head, _ 704 
Lamego v. G5 uld, „ 
T es ay v. Bourn, 710 
hex v Fielding Eſq; 719 


Douglaſs, Widow and Adminiltra- 

trix, v. Yallop Eſq; 722 
Rex v. Mayor &c, of Liverpool, 723 
Bailey V. « Dillons: 7 36 


bl EL zallard and Another, Chamberlains 
| 
I 


George, ex dimiſſ. Bradley et al” „ 


Wiſdom, 756 
Rex v. Roger Philipps, 757 
Cox V. Har * 5 738 


{ 


Paſter Term 1 1759, 32 Geo. be. 


Rex v. Inhab. of Shenſton, 7⁰ 
Rex v. Barnard Schiever, a Swede.” 
© 0s 
Rex v. Pigram, 70 
Strong, ex 1 Cummin, v. Cum- i 
min and Another, 767 
| Cornwallis v. Savery, 772 


or Worceſter, v. Bennett, 
The lame v. Clement, oY 775 
Rex V. Richard Waite, 780 


Rex v. Williun Lewis, Capital ' RAE 


T7 - 


ects &c of New Radnor, 70 
Folter v. Snow, | 4. 81 
Rex v. Corporation of W igan, 

or ö 782 
Rex v. Curghey Eſq; et al', 5 
Rex v. Benjamin Cox Eſq; 785 


Rex v. Inhab. eee 788 
"= Trinity _ 


749. 


cw. Al. tro. tra dh it. — ** 
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Trinity Term 1759, 32 2 
33 Geo. 2. 


Rex v. Beardmore, Page 792 
Rex v. Mayor and Jurates of Rye, 
3 798 
Prifoner's Caſe, 
*Rex v. Robert Robinſon, Clerk, 799 


Rex v. Robert Parnell, 806 
Aſtley, Bart. v. Tounge Eſq; 807 
Maud v. Barnard, 812 
Symes v. Symes, „ 


Coppendale v. Bridgen and Another, 


814 

Collins ſen. v. Collins jun. 820 | 

Wilſon v. Day, 827 
Rex v. Boyall, 832 

Rex v. Cowle, 834 
Rev v. Bootie, 864 


Caſe of the Poor Priſoners on the 
Common Side, 


 Michaalwar Term 1 7 59, 
; 33 Geo, 2 2. 


Rex v. Corporation of Carmarthen, 


869 
Mer v. Iahab. of be. Matthew 8 
Bethnal Green, — 0701 


Goodman et al' v. Goodright, Leſſee 
OCs. 873 
_ Hurſt and Another v. Earl of Win- 


chelſea et al', 879 
Luke et al v. Lyde, 882 
Moriſſet v. King, : 891 


Rex v. Maſter &c of the Company 
of Surgeons in London, 892 


Rex v. Inhab. of Preſton near Fever ? 


ſham, | 892 
Collins v. Gibbs, 899 
The Infolvent Debtors Caſe, * 

Young v. Diego Ain: 
Rex v. Inhab. of ban 902 


1 


799 


5 3 


| Hilary Term 17603 33 Geo. 2. 


Gardiner v. Croaſdale, 
Rex v. Benjamin Burgeſs, 
Rex v. Inhab. of Hitcham, 


Page 904 
908 
910 


Strong, Clerk, v. Teatt, Leſſee of 
Mervyn et al', 912 
Stoteſbury v. Smith, 924 
Rex v. Inhab. of Weyhill, 928 
Rex v. Spragg and Another, 930 


Foxcroft et al', Aſſignees of William 


Satterthwaite a Bankrupt, v. De- 
vonſhire et al-, 931 
Rex v. Turkey Company, 94 3 


Eaſter Term 1760, 33 Geo. 2. 5 


Fletcher v. Hennington, 944 
Rex v. Inhab. of Chriſtchurch, 945 
Johnſon and Another, Aſſignees of 
Hargreaves, a amp v. Smith, 
Widow, 950 


20 Martin, ex dimifl. Weſton, V. Mow- 1 
999 


„ 
Rex v. Benfield and Saunders, 980 
Rex v. Inhab. of -Kniveton, 986 
Rex v. Inhab. of Berwick St. John, 


988 
Rex v. Vandewall Eſq; on 
Rex v. John Spragg and Another, 
Rex v. Turkey Company, by 85 
bor (rather now) 3 
Rex v. March, Deputy Gover- 999 
nor of the Turkey Company, 4 
Moſes v. Macferlan, 1005 


Tri / nity OTB I OY 33 & 
34 Geo. 2. 
Crawford v. Powell, 1012 
| 'Oldknow 


—— * 


Rex v. N | 
Margaret Hutt's Caſe, 


Rex v. Bowmaſter and Ep-( 5h 


Rex v. Reeve, 
Rex v. Norris, 


: Bodily « ve. Bellamy, 


'A Chronological Table, "Oe. 


* _ n — ah. 


en v. Wainwright 


or sien 


Rex v. Foxcrott, 


Trapaud v. Mercer, 1022 
Nedriffe v. Hogan, 1024 
Maxwell v. Mayer Eſq; 1020 


Rex v. John Spragg and his Daugh- 


ter, 1027 
Lancaſter v. Thornton,  #bad. 
Moultby v. Richardſon, 1922 
Ferguſon et Ux'. v. Corniſh, 761d. 
Hewſon v. Brown, 20361 
Rex v. Inhab. of Hitcham, 1035 
Rex v. Pemberton, 761d. 


.King's Bench Priſoners v. Marſhalſea 


Priſoners, 


1037 
1039 


Or 


ET pid. 


worth, = 
Rex v. Moreley, | 1040 
Rex v. Oſborne, * *2bid. | 


" Michaelmas Term I 760, 
1 Geo. 5 


Ras Y. De 6f St. Luke 8 Hos. 


„ = Jac% 


' Goodtitle, ex dimiſſ. Pridges et al', 


vi. Duke of Chandos, 106 


ſter, Adminiſtratrix de bonis non 
of Sir John Bland, Bart. 1077 


Goodtitile, ex dimiſſ. Paul Eſq; v 


Paul, Spinſter, 1089 


1094 


ibid. 
ibid. 


[Bevan v. Protheſk, 


8 


| Bondfield, qui tam Kee. # V. Milner: 

Page 1098 
Sir William. Yea v. Fouraker, 1099 
Rex v. Peter Wright, Robert Vols 


et al', ibid, 
Doe, ex dimiſſ. Long, v. Laming, 
1100 
Haward v. Bankes Eſq; 1113 
Hilary Term 1 761, 1 Geo. 3. 
Rex v. Turlington, I 5 
Sprightly,cx dimifſ. Collins, v. Danch, 
ies 1116 


Rex v. John Gardner Eſq; "1147 


Hallet Eſq; etal v. Eaſt-India Com- 
„„ 1120 
Rex v. John Perrott, 1122 
Rex v. Wheatly, 4114 
Rex v. Dunnage, 11306 


Selwyn Eſq; v. Selwyn, Widow, et 
, Co a * 


Eaf er Term 1 7 61, 1 Geo. 3: © 


Rex v. Blooer, 1043 

Doe, ex dimiſſ. Ruſt, v. Roe, 1046. 
Hutchins v. Kenrick/ 1048 Zouch, ex dimift W oolſton, v Wool- f 
FHills et al v. Kenrick, ibid. ſton et al. 1130 


[Rex v. Sir Willoughby Aſton Bart. 
and John Dodd Eſp et al', 1149 
5 


Stevens v. Evans et al', 1152 


Small, ex dimiſſ. Baker, v. Cole and 1 5 
TTW!!! ß S 
Rex v. Palmer and Baine Eſqrs. ct al', 
1162 
Rex v. Vipont et „ 1163 


5 
Palmes Robinſon Eſq; v. Bland, Spin- LOWS BG 3 TE Rucker, FEOF 


Rex v. Bell, . 
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Trinity Term 1761, 1 Geo: 3 


Denn, ex dimiſſ. Lucas, v. Fulford, 


Page 1177 

Fenn, ex dimiſſ. Tyrrell et al, v. 
Denn, 1181 
Rex v. Darbyſhire, 1182 


Campbell Eſq; v. Cumming and 


Enys Eſq; . of 8 Don- 
nithorne Executor of Donnithorne, 
Page 1190 

Rex v. Walter Erle, Gent. 1197 


Hamilton v. Mendes, 1198 


Rex v. Perrott, 121 
Edie and Another v. Eaſt-India Com- 


pany, 1216 


Baſkerville V. Brown ; 3 Et e contra, 


1229 
Another, 1187 Sir John Aſtley, Bart, v. Young, 1232 
Nickleſon v. Croft, 1188 Rex v. Higginſon, es”; 
Rex v. John Morris, 1189 8 
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An Alphabetical TABLE of the Namts of 
the CASES compriſed in this Volume. 


A. 


LD ER ». Chipp, 
Aſlin v. Parkin, 


Aſtley, Bart. v. Vounge Eſq; 807, | 


B 


Bailey v. Dillon, 736 
Ballard and Another, Chamberlains 


of Worceſter, v. Bennett, 795 


The ſame v. Clement, 1bid. 
Baſkerville V. Browns Et e contra. | 


1229 


Baſkett and Baſkett Adaninifiratora v. 


The Chancellor &c, of the Uni- 


PART IV. Vor. II. 


| Cornwallis v. Savery, 
Cox v. Hart, 758 


Page 765 
66 


Page 772 


6 Crawford v. Powell, 1013 
| D. | 

Denn, ex dimifl. Lucas, V. Fulford, 

1187 


Doe, ex dimiſſ. Odiarne, v. White- 


ned. -:;-- - 704. 
Doe, ex dimiff. Ruſt, v. Roe, 1046 


Doe, ex dimiſſ. Long, v. Laming, 


1100 


DonglaG Widow and Adminiſtratrix, 


W. TP Eſq; VVV 
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Edie and Another v. Eaſt-India Com- 


_ verſity of Cambridge, 661 
Bevan v. Protheſk, T1611 eee, 1216 
Bodily v. Bellamy, 1094 Enys Eſq; Executor of Enys Eſq; v = 
Bondfield, qui tam Ke, 0. Milner, | Donnithorne, Executor of Donni- 
ee 1098 ine, 4490 
Bruckleſbank v. smith Eſq; 656 Er” 
Dr. Burton v. Thompſon, 664 F. 
0 Fenn, ex dimifl. e et al', « 
5 FF . 
Campbell Eſq; v. Cumming and Ferguſon et Ux' v. Sori 1032 
Another, 5 4197 Fletcher v. Hennington, — 
Chauvet and . v. Alfray, 746 | Foſter v. Snow, 81 
Collins ſen. v. Collins jun. 820 | Foxcroft et al', Aſſignees of William 
Collins v. Gibbs, 899 Satterthwaite a Bankrupt, v. De- 
Cooke v. Peter Sayer, 2531 vonſture ct al, + OIL 
Coppendale v. Bridgen and Another, | 
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Page 904. 


George, ex dimiſſ. Bradley et al', v 
Wiſdom 
Goodman et al' v 


. 
. Goodright, Leſ- 


Lewis and Another V. Rucker, Page 


1167 
Lucas, ex dimiſ]. Dr. Markham et 
al', v. Dr. Wilſon, . 


: Luke et al v. Lyle, 882 


Pans. M. 


ſee &c, 3 873 
Gcodtitle, ex dimiff. Bridges et aaa!!! : 
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— v. March, Deputy Governor of | 


the Turkey Company, 999 
v. Moreley, 1040 

v. John Morris, 1189 
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—— v. Oſborne, ibid. 
« V, Palmer and Baine Eſqrs. et 
WD ; 1162 
V. Robert Parnell, - 806 
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— . Robert Robi ſon, Clerk, 799 
Barnard Schiever, a Swede, 


5 705 
— v. Spragg and Another, 930, 
55 993. 1027 

— . Turlington, 1115 
— v. Vandewall, 991 
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William Lewis, Capital Bur- 


Page 1043 Rex v. Peter Wright, Robert Vo et 
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al', Puge 1099 
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Small, ex c Baker, v. Cole and 
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Sprightly, ex dimiſſ. Collins, . 
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Stevens v. Evans et al', 1 
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Symes v. Symes, 
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Trapaud v. Mercer, 
Tudway v. Bourn, 
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Williams v. Rougheedge, 


Strong, Clerk, v. Teatt, Leſſee of | Wilſon v. Day, 
Page 912 
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Vea (Sir William) v. Fouraker, 1099 
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Michaelmas Term» 


32 Geo. 2. B. R. 1758. 


Rex ver/. Athay Eigz 15 6th 
Mo vember 
N ſhewing Cauſe Why a Rule ſhould not be ETA n 
lute, for an Information againſt a Juſtice of Peace, for a 
Miſdemeanour in rejufing to grant a Licence to One Fran- 
cis Simes (who had been licenſed for ſeveral preceding 
Years) tv ſell Ale, as uſual ; and afterwards. convicting kim; 
WITHOUT any previous Summons, for having ſold it without a Li- 
_ cence; It appeared that the pretended Grounds upon which this 
Rule had been applied for and obtained, were either falſe or falla- 
cious. The firſt was, That the only Reaſon why the Licence was 
refuſed him, was his declining to pay a fum of Money (5 l.) ich. 
was claimed of him upon a diſtin& and collateral Account, and 
which he denied to be due from him : The Payment of which 
"Sum of Money was (as He alledged) inſiſted upon by the Juſtice, 
> as a Condition precedent to his granting the Man aLicence. The 
ſecond pretended Ground of*the Motion was © that the Juitice had 
*h convicted him of the Offence, without any previous SUMMONS. 


. A THE 
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As to thefirk—The CouRT were unanimous, that the nn 
appeared to be falſe in Fact: But, at the ſame Time, they decla- 
# red explicitly, That Juſtices of Peace have u Sort of ge 

to annex any ſuch Conditions to the Grant of theſe Licences.“ *. ante, 51. 

and poſe, 77 
As to the ſecond They es it to "he lle ene as the Fact 1562 . 7218 

came out upon ſhewing Cauſe : For the Man was actually pr A "$i 
before the Juſtice (who had ſent for him;) and was fo far from of- 45 
fering at making any Defence, that he rather ſeemed to apply for 

Mercy; declaring, however, „that if the Juſtice did convict him, 

** mY ou. not pay the Saree bi 


—ĩ ůĩ iS * 
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* P. 654. *Thirdly. The CovRT obſerved that the Man had nat any where 


alledged © 7 hat he was INNOCENT of the Offence :” Which they 
thought it moumbent upon him to have done, to intitle himſelf to 
make this Application againſt the Juſtice of Peace. 


RuLE DISCHARGED. 


Trey, 7 Rex ver/. Fielding Eſq; 
IN ſhewing Cauſe why an Information ſhould not be granted 
againſt Mr. Fielding, for a Miſdemeanour in his Office of a 

Juſtice of the Peace, the Complaint appeared to be frivolous and 

vexatious ; ſo that the Juſtice ought to have the Coſts he had been 

put to, in defending himſelf againſt it: The only Queſtion was 
tho ſhould pay them. 


The Complaint was made upon a Joint-Affidavit made by the 
Proſecutor and his Attorney: Which Attorney was alſo ſworn to 
have declared, (and in rude and virulent Terms too,) © That 
« if it ſhould coſt HIM 100% The: would lay Fielding * the 
9 Heels, . 


It was ſtrongly urged, on Behalf of the Attorney, that it would 
be a very great Diſcouragement to Attornies, in the Courſe of their 
Practice, if THEY were to be made perſonally liable to Coſis, in Caſe 
their Clients Motions ſhould not ſucceed, which Motions they had 

engaged in at the Application of their Clients, and upon Facts re- 
preſented to them by their Clients, as being true and candidly ſtated ; 
and which they themſelves could not know or ſuſpect to be other- 
wiſe: And that it would be ſtill more hard upon them, to do this 
without bearing what they could urge in their own Defence. 


But the CourT (vis. Lord Manyfield, Mr. Juſt. Foſter, and Mr. 
Juſt. Wilmot) were clear and unanimous, that in Hg Caſe, they 
might and ought to do it; becauſe the Attorney not only appeared 
as PROSECUTOR, by JoixnING in the Original Afdavit of Com- 


„Ahe Attor- plaint ; but had allo expreſsly * declared“ That if it ſhould coſt 


8 70 Him 100 J. he would lay Fan dy the Heels,” Therefore 


davit, denied they 
this. Hows 5 
ever, the Rule 


5 DISCHARGED the Rule; with Coſts, to be paid by Both. 


bovs. 
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* Pomp ver Ludvigſon F. 655. 

Saturday 11th 

Rule for diſcharging the Defendant upon Common Bail, was Nowenver 
made ablolute ; the Affidavit to hold him to Special Bail, not 75*: 


being PoSITIVE : Which it is the hy eſtabliſhed Rule of the Court, So was the 
"7 that it mißt be.“ ET Reſolution iu 


Iunys v. Sin- 


claire, Paſch. 
1733. 6 G. 2. B. R. and in Holmes et al v. Mendes Gift i af Tr. 1733. 6 & 7 G. 2. Z. R. and in 


Leverland v. Baſnet, Tr. 16 G. 2. B. R. and in Clapham/in v. Bowman, V. 18 G. 2. 72 R. and in Rios v. 


Belifante, P. 17 G. 2. B. R. and in Coillat v. Hague, Tr. 1747. 21 C. 2. B. R. aud in Far Meorjell v. 


Jullien, M. 1748, 22 G. 2. B. R. and in Kelly v. Devereux, M. 1752, 26 C. 2. B. R. and in Prior v. 


Scott, H. 1753. 26 G. 2. B. R. To which Reſolutions the preſent One being added, This Point ſcam⸗ 
to Ss molt fully ſettled. Vet v. poſt. 1032. and Barclay et al v. Hunt, M. 2 7 C. z. B. K. 


Lord MaAnSFIELD tad that hs AR of Parliament: required 2 


po/itrve Oath of the Debt: W hich poſitive Oath may not be contra- 
dicted by the Defendant, | 


But Mr. Juſt. FosTER ſaid, He Himſelf had Ai thought the 


Rule 700 flrict; And that He had never * with it it at his Cham- 
bers, FROUSN He would not go againſt it. 8 


The pr eſent Caſe WAS that 91 a Merchant! in Take whoſe Corre- = 
ſpondent in Sweden had ſent him over the Accounts from Sweden, 
where the Debt argſe : And conſequently the Plaintiff, the Merchant 
here, could only twear to his BELIE F, with a Reference to the Ac- 


counts ſent to him from Sweden ; the Fact itſelf not being within 
his own perſonal Knowledge. So that the Affidavit could not have 
been more pofitive than it was; unleſs the Correſpondent in Sweden 


had come over hither, to ſwear it: bs an Affidavit ſworn there 
could not have been read here. ) 


see the Act of Parliament of 12 123 1 29. 8 2. intitled. « An 
Act to prevent frivolous and vexations Suits:” Which enacts 
« That no Perſon ſhall be held to ſpecial Bail, upon any Proceſs 
© iſſuing out of any Superior Court, where the Cauſe of Ac- 
tion ſhall not amount to the Sum of 10 J. or upwards; nor 
« out of any Inferior Court, where the Cauſe of Action ſhall : 
*© not amount to the Sum of Forty Shillings or upwards.” 
Then the ſecond Clauſe directs the Method, in Cales where 
the Caule of Action des amount to thoſe reſpective Sums. 


And the Words of this Second Clauſe of the Act are —“ That in 
all Caſes where the Plaintiff or Plaintiffs Cauſe of Action 
5 ſhall; amount to the Sum of Ten Pounds, or 405. or upwards, 

4 * as 
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Tueſday, 1 2 5 


Nowember 


1758. 


e aforeſaid, Affidavit ſhell be made and filed, or fuch Cauſe 
*© of Action; And the Sum or Sums ſpecified in ſuch Affidavit, 
*« ſhall be indorſed on the Back of ſuch Writ or Proceſs : For 
* which Sum or Sums fo indorſed, the Sheriff or other Officer, 
c to whom ſuch Writ or Proceſs {hall be directed, ſhall take 
Bail; and for no more. 


The preſent Defendant was diſcharged on Common Bail. 


Bruckleſbank De //. Smith Eſquire. 


II I S was a Special Verdict fron Northumberland Aſſizes, 
upon an Action of Treſpaſs for breaking and entering the 


Plaintiff s Ship 1 in the River Tyne, at Newcaſtle upon Tyne, and ta- 


king and carrying away an eee To which the Defendant 


; PONG Not guilty.” 


The Special Verdict beds, that the Defendant Was a Jaftice of the 


Peace of and for the Town and County of Newcoftle upon Tyne ; 
And that the Plaintiff was Maſter of a Ship called the Leeds-Mer- 


chant, floating &c, in the River Tyne, being a navigable River; 


That 3 Tons of Ballaſt and more were unloaded out of the ſaid 
Ship, INTO a Machine or Veſlel called a Hopper, in the ſaid Ri- 
ver, with Intent that it ſhould be carried therein, into the High and 
open Seas; And that it was accoramgly carried out of the faid River, 
into the high and open Seas, and was there caſt out of the ſaid Hop- 


per, where the Water was more than 14 Fathom deep, at a Diſtance 


from any Port, Haven, Channel or navigable River. It finds that 
Thomas Field, before the Time of the ſuppoſed Treſpaſs, VIZ. ON 

| ſuch a Day &c, came before the Defendant being a Juſtice of Peace 
Ec, and laid Information of the Facts of © putting the Ballaſt 27 
«© the Hopper with an Intent that it ſhould be dropped out of the ſaid 
Hopper IN TOO the WATER, and NoT be caſt c upon the LAND 


<6: WHere the Tide and Water never flows or runs; contrary to the Sta- 
tute. It finds that the Plaintiff was ſummoned to appear, and that 


he did appear before the ſaid Juſtice ; and that Pr oof was then and 
there made, by his Confeſſion, That it was fo put o Eoard the 


« Hopper, in the ſaid River, 401th Intent that it ſhould be therein 
carried out of the (aid River t the High and open Sea, and caſt 


+ therein at the Depth of 14 Fathom and upwards at a Diſtance 


from any Haven Se ut ſup ) where the Tide or Water never 
« flows Or runs.” It is found That the Defendant thereupon con- 
vicled the Plaintiff, and adjudged him to be an Offender againſt the 


_ Statute of 19 C. 2. c. 22. Then it finds the Conviction before the 


4 | Es 
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Juſtice, in haec verba; and that the then Defendant (the now Plain- 7 p. 6 55. 


tiff) was adjudged to forfeit 2 4. 105. for the faid Offence. 


It finds that the Juſtice of Peace (the now Defendant) iflued 
his Warrant under his Hand and Seal, to levy the ſame by Diſ- 


treſs &c; And that William Bruce, a Serjeant at Mace (to whom 
the Warrant was direCted,) by Virtue of the ſaid Warrant took the 


faid Anchor Fe. 
This Caſe was firſt argued, on Fri the gth of June laſt, 


by Mr. Winn for the Plaintiff, and Mr. — Poole for the 
Defendant, 


Mr. Winn rehearſed the Statute hs G25 5-22. I Is 2. And 


faid That the Fact found to have been proved, is no Offence within 
this Act: And conſequently, the Defendant was a Treſpaſſer, in 

levying the Penalty. N othing 1 1s found to have been proved but a 
mere INTENTION. EO 


This s IS a penal Law, and muſt be conſtrued bah. 
30 35 H. 8. c. 9. 8 ule. gives the penalty "wy caſting Rubbiſh 


into Havens, Roads, Channels Cc. Then 19 G. 2. c. 22. deſcribes 
the Offence to be caſting throwing out or unlading any Ballaſt, 
Rubbiſh Cc, BUT onLY upon the LAND, where the Tide or 


% Water never flows or runs.” And the Preamble decribes the 


Miſchief to be Caſting throwing. out and unlading their Bal- 
«© laſt, either on the Shore, or on the Side, and below the uſual and 


„ full Sea-Mark, and doing other Annoyances, to the Detriment | 


i Ty ard een of Navigation.” 


In the Thames, this Method of diſpaling of the Ballad i is never 
treated as an Offence : And that is under tae Care and In ſpection of 55 


the T Tinity-bouſe. 


The Miſchief which the tis had in Vi jew, was throwing 


the Ballaſt &c either on the Shore, or on the Sides FF Kive, 1, and 
below the full Sea- Mark. 8 1 1 


But this was in che open and high Sea, above 1 14 Fathom deep ; 
at a Diſtance from any Port, Haven, Channel, or River. 


He relied upon the Intention and Spirit of this ST, 8 than 
upon the Letter of it : Which Intention of the Act, he ſaid, would 


plainly appear from the Proviſo at the End of it, (V. Sec. penult.) 


and that it was intended ſolely to prevent Prejudice to the Naviga- 
tion in Havens, Ports, Roads, Channels or Rivers, and for no 
PAR r IV. Vor. II. Df 5 other 
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* p. 658. *other Purpoſe. But Nothing 1s ated here of any Sort of Pre- 
judice actually done to the Navigation or even of any ſuch In- 


tention to prejudice the Navigation of the Haven, Port, Road, 
Channel, or River. | 


'The Ballaſt was carried out of the River, into the High and Open 
Sca; and there caſt out, at above 14 Fathom Depth, and at a Di- 
ſtance from any Port Haven Channel or River.—And the Intention 
9 is laid accordingly. 


And the Confeſſion is of Nothing more than fuch an Intention 


But there is neither Proof nor Confeſſion of any Fae? whatſoever : : 
Nor was any «ual Injury done. 


Mr. Serjeant Poole contra, 15 the Defendant—It was impoſſible 


for Us, in the Nature of the Thing, to prove That the Ballaſt 


% was ACTUALLY dropped in the River: For this is done pri- 
vately from the Bottom of the Hopper. It was neceſſary there- 


fore for Us to charge the Intent as the Offence. And this Intent 
the Defendant has confeſſed. And the Offence as We have charged 
it, is within the Act; vis. . the Ballaſt into the Hopper 

c with Intent Sc.“ 


This 13 600 five Law, © That no Perſon ſhall caſt, throw out, 


or diſcharge out of &c, any Ballaſt Sc; BUT ONLY upon the 


Land, where the Tide or Water never flows or runs,” To which 


poſitive Law, the Fact charged is directly contrary. The preſent 
Act of 19 G. 2. was made to inforce and make more caſy the proſe- 
cuting Offences againſt the former Statute of 34, 35 H. 8: upon 
which, it was dithcult to proſecute the Offender, in ſome Cates. 
Andihere are proper Exceptions, upon proper Occaſio ons: In all 
ather reſpects it is a general Law. 5 


It is ſald EPO on the Part of the Plaintiff, © that here . no 


« actual Prejudice done to the Navigation.“ But what the Plain- 
tiff has done, may, by ſome Means or other, prejudice the Navi- 


zation of the River: It is in their Power, to drop the Ballaſt out 
of the Hopper, in the Channel of the River, without any F oſſibility 
of being dilcov ered, 


And this Statine:; iS in Negative W ords, dig.“ BUT ONLY upon 
« the Land. Co. Lit. 115. affirms that there is a Diverſity between 
an Act of Parliament in the Negative, and One! in the Affirmative; 
and ſhews ſuch Diverſity. 


| Therefore he pray ed Judgment for the Defendant. 3 
I Mr. 
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Mr. Wits, in Reply This Act ought to be confirigh frriftl ; g P. 6 59. 


As it is a Reſtraint of a Common-Law Right which a Man has to 
lay his Ballaſt where he pleaſes; —,fꝗ he be not Guilty of a 


Nuſance, in ſo doing. 


And this i is no Offence againſt the Spirit and Intention of this 
Law. Nothing is charged, but an Intent: 


even if it had been executed, a ſubſtantial Offence againſt this 


> Law. 


Lord m is a r Queſtion, which goes 
farther than this particular Caſe. 


Mr. Juſt. Ferri aſked if the Corporation of Neweoftle were 
not Conſervators of the River 5 


11 was atiſwered: ce © That they were.“ 


Mr. Juſt. FosT:x—OCorporations ought to be protefed i in their 
juſt and ancient Rights. 


Tur Cov did not, upon this firſt e give any | 
Opinion: But it was ordered to ſtand for a further Argument. 


 ULTERIVS CONCILIUM. 


And now, Mr. Clayton argued on | Behalf of the Plaintiff, tas be- 
fore,) © that this Fact found was not an Offence within the AQ.” 


Mr. Norton was going to anſwer Hin. on the Part of the De- ; 
fendant. But 


Lord 1 ſtopped him, from entering into it at all; It. 
being a very plain Cate, and clearly againſt the expreſs Prohibition 
of the Act; Which provides that it hall not be thrown BUT upou 
the Land: Whereas this Man favs that he has found a better Way 1 
than that which the Act has exproſely been 


But here is ſuch an Opening to Fraud, in this Way that he His 
thought a better One, that it would be dangerous to truſt to this 
Method, though it were not prohibited, However, it is enough, 
that it is contrary to the direct and expreſs Proviſion of the Act. 


Indeed, if it was put upon the Hopper, in Order merely to carry 
it upon the LAND ; that would only be the proper Means of doing 


it, and therefore would not be an Offence againſt the Act. But 
this is with Intent to lay it in the WATER, 


And 


Which Intent was not, 


2 AMC ants 
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4 P. 660, And there can, be no Security as to the Place where the Hopper 


may drop it. It is mighty eaſy, from the Conſtruction of the 


Hopper, to drop it privately : And it is alſo the Intereſt of the Per- 


ſon who carries it in the Hopper, to drop it aſſoon as he can; that 


he may come the ſooner again, to fetch more. 


The Shifting it out of one Ship into another, WITHOUT Inten- 


tion to drop it ANY where, would not be a Caſe within the Act: 
For that would not be a Caſting or throwing out at all, within the 


Meaning of the Act. 


The Other TREE JUDGES agreed, in Terms, with Lord Man f. 
Feld; And All of them ſpoke explicitly to the ſame Effect. 


Per Cur. unanimouſly, 3 
JuopeuEN T for the DEFENDANT. 


Michell ver/. Cue et Ux“. 


N ſhewing Cauſe againſt ſetting aſide an Execution for Tere: 


| gularity (which Irregularity was the Suing out the Execution 

above a Year after the Fudgment obtained, wir HOT any Scire fa- 

cCias to revive it,) it appeared that the whole Delay had ariſen from 
the Part of the Defendants, by Bills in Chancery for Injun#ions, 


and by obtaining Time for Payment &c. 


And though the Caſes of Winter v. Lightbound in 1 Strange 30 1. 


and of Booth v. Booth in 1 Salk. 322, were urged as Authorities in 
Point on the Part of the Defendants; Vet Re 


Tux Cox were unanimous that this Rule of“ reviving a 
Judgment of above a Year old, by a Sezre facias, before ſuing out 


« Execution upon it,” which was intended to prevent a SURPRIZE 


upon the Defendant, ought not to be taken Advantage of by a De- 
fendant who was ſo far from being /zrprized: by the Plaintiſ's 
Delay, that He himſelf had been trying all Manner of Methods 
whereby HE might delay the Plaintiff : And therefore they not only 
diſcharged the Rule, but diſcharged it with Coffs too. 


Rule DISscHAROGED with Coſts. 


Thomas 


Ig 
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* Thomas Baſtett and Rober! Baſtete, Adminiſtrators (with“ P. 667. 

the Will annexed) of John Baſtett, Plaintiffs: The L . eee 
Chancellor, Maſters, and Scholars of the Univerſity Sg. A . 


5 7 
of Cambridge, TFoſeph Bentham, and Charles Bathu oſt, Her 2 | 
Defendants. RE. N b, e, A 


ER Plaintiffs brought a Bill in the Court of Chancery, for 


an Injunfion to reſtrain the Defendants from Printing or 
Selling a Book intitled © An exact Abridgment of all the A&s of 
e Parliament relating to the Exciſe on Beer &c.” And on the 
Hearing of this Cauſe, the 24th of January 1743, the Lord 
Chancellor ordered that a Caſe ſhould be ſtated, for the Opinion of 
the Judges of the Court of King's Bench, upon the ſeveral Acts 
of Parliament Letters-Patent and Grants of the Crown infiſted on 
by either Side, and any other Letters-Patent appearing upon Re- 
cord relating to the Matters in queſtiom between the Parties. 


The ſeveral Letters-Patent infifted on by the Plaintiffs in Sup- 
port of their Claim, as the King's Printer, to the Sole and Excluſiue 
Right of printing and publiſhing all A#s of Parliament or Abridg- 
ments of Acts of Parliament &c, bear Date the 22d of April 
I Edw. 6. the 29th of December 1 Marie, the 24th of March 
1 Eliz. the 27th of September 19 Eliz. the 8th of Auguſt 31 Elix. 
the 1oth of May 1 J. 1. the 11th of February 14 J. the 20th 
of July 3 C. 1. the 26th of September 11 C. 1. the 24th of Decem- 
ber 27 Car. 2. and the 13th of October 12 Ann: Which Letters- 

Patent are ſeveral Grants of the Office of King's Printer of all and 
ſingular Statutes Acts of Parliament Sc. The Letters- Patent of 
the 12th of Queen Ann are a Grant, in Reverſion, of the ſaid 

Office, for the Term of zo Years, to commence after the Deter- 

mination of a former Grant then in being: They expreſſly grant 
the Sole Power of printing all and all Sorts of Abridgments of al! 
and ſingular Statutes and Acts of Parliament, and prohibit all 
other Perſons to print any Volume Book or Work of which the 

Printing was thereby granted. The Eſtate and Intereſt granted by 

the ſaid Letters-Patent commenced upon the 10th of Januar 

1739; and afterwards became veſted in John Baſeett, the Father 
of the now Plaintiffs; and is now veſted in the Plaintiffs, as Ad- 
miniſtrators to their ſaid Father with his Will annexed : And the 

Plaintiffs have been ſworn and admitted into the ſaid Office of s 

Majeſty's Printer. be. . 


The Caſe further ſtated, that the Plaintiffs and Other Printers to 
His Majeſty and his Royal Predeceſſors have, by Virtue of the faid 
AI Yor. H.-- D leveral 
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* P. 662. ſeveral Letters- Patent to them reſpectively granted, from Time to 


Time printed All Acts of Parliament and Abridgments of Acts of 
Parliament, Bibles, New Teſtaments, and other Books mentioned 
in the ſaid Letters-Patent. And the Plaintiffs claim the SoLxE 
Right of printing All Acts of Parliament, ExcLusive of All other 


Perſons, during the Term granted by the laid Letters-Patent of 
the 12th of Queen Ann. 


The Defendants founded their Claim upon the ſeveral Letters- 
Patent and Ac of Parliament following. | 


King Henry the 8th by bs Letters-Patent bing Date the 2oth 
of July in the 26th Year of his Reign, for Him and his Heirs, 
granted Licence to the Chancellor Maſters and Scholars of the Uni- 


verſity of Cambridge, that They and their Succeflors for ever, by 
their Writing under the Seal of the ſaid Chancellor, from Time to 


Time might aſſign and chooſe and for ever have among themſelves 


and within the Univerſity aforeſaid always remaining and inhabiting, 
Three Stationers and Printers or Venders of Books, as well Aliens 


and born without as Natives and born within his ſaid Majeſty's 


Obedience, having and holding as well hired Houſes as Houſes of 
their own: Which ſaid Stationers or Printers in Form aforeſaid 
aſſigned, and Any of them, Might lawfully there print All Manner 
/ Books approved or which thereafter ſhould be approved by the 
faid Chancellor or his Vice-Chancellor and three Doctors there; 


And as well thoſe Books as other Books printed whereſoever, as 
well within his ſaid Majeſty's s Realm as without, /o as ofcreſaid 


approved or to be approved, might put 10 Sale, as well within 


this Kingdom wherelocver my ſhould pleaſe Sc; and That, with- 


out Penalty. - 


The Statute of 13 Eliz. c. 29. confirms All Letters-Patent Ge, 5 


granted to the ſaid Voiveruty, 


By Letters Patent dated 6th Fo entry 3 Car. 1. recitin g the ſaid 
Letters-Patent of 26 H. 8. and the ſaid Act of Parliament of 
13 Eliz. And alſo reciting“ that ſince the ſaid Act of Parliament, 


divers Letters-Patent had been made, by Queen Elizabeth, King 
v6 James the Firit, and his then Majeſty, granting Authority to 
print divers and ſundry Books, and prohibiting generally All 


5 


<« other Perſons to print the ſame; and allo reciting a Decree in 
the Court of Star-Chamber, of the 2 zd June 28 Eliz. and a Pro- 
clamation of the 25th of September 21 Jac. 1. inforcing the ſame; 


The King confirms the Right granted by the ſaid Letters-Patent of 


26 H. 8. to the Univerſity of Cambridge, notwithſtanding any Grant 
or Prohibition contained in the a he Letters-Patent or any of 


them. | 


The 
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* The Queſtions upon this Caſe are e 


Iſt. Whether the Plaintiffs are intitled to the Sole Right of print- 
ing Acts of Parliament and Abridgments of Acts of Parliament, ex- 
cluſive of All other Perſons, during the Term granted by the ſaid 
Letters-Patent dated the 15th of October in the 12th Year of the 
Reign of Queen Ann. 


2d. Whether the Defendants, the Chancellor Maſters and Scho- 
lars of the Univerſity of Cambridge, by Virtue of the Grants and 
Acts of Parliament inſiſted on by the faid Defendants, or any of 


them, have the Right or Privilege of printing Atlts of Parliament | 
or Abriagments of Ace of Parliament. 


This Caſe was firſt argued in A ber Tm: 1745, by Mr. 
Comyns for the Plaintiffs, and Mr. Noel for the Defendants. It was 
_ argued a ſecond Time in Michaelmas Term 1747, by Mr. Gundry 
for the Plaintiffs, and Sir Richard Lloyd for the Defendants. It 
was argued a third Time in Hilary Term 1749, by Mr. Hume for 
the Plaintiffs, and Mr. Henley for the Defendants. It then ſtood 
for the Certificate of the Judges; Which having been put off for 
ſeveral Years during the Life” of the Lord Chief Juſtice Lee, the 
Parties did not apply to have it argued again, whilſt the Lord 
Chief Juſtice Ryder lived: But in Trinity Term 1758, they ap- 
plied to have it ſet down for further Argument, in the next Mi- 
cCbaelmas Term. 


"Refore it came on, The Court anterad: Colin of all the above- _ 
mentioned Letters-Patent, Acts of Parliament, and Initruments to 
be left with them: They alſo ordered Copies of the Charter to the 


Stationers of London, of the 4th of May 3 & 4 Ph. & Mar; of the 


Grant to the Univerſity of Oxford, © to print Books,” dated the 

Izth of March 8 Car. 1; and the Grant“ to print Law-Books,”. 

dated 12th of Anguſ? 9 G. 2; and the Proclamation of the 25th 

of September 21 ac. 1. againſt the diſorderly printing of Books; 

and the ſeveral Decrees of the Court of Star-Chamber relative 
thereto. 


on the 17th = November 17 c 17 It was — by Mr. Compns 


be OS and Mr. Solicitor General Xs 2 wee for he. MES , AC lng. 
| | | PI . LY e, 

. 1.2 E c c. „ 
And very ſoon after this laſt Argument, the following Certi- _ . e et. A. 


_ | PIE; e . 2 2 
a . 422 e, 
ficate was made. | 55 Axe, BY 2 1 2 


Having 


— 
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' Nawember 
1758. 


A 


*, FJaving heard Counſel on beth Sides, and conſidered of this 
« Cafe, We are of Opinion that during the Term granted by 
the Letters-Patent dated the 13th of October in the 12th 

« Year of the Reign of Queen Ann, the Plaintiffs are intitled 

* to the Right of printing Acts of Parliament and Abridg- 

«. ments of Acts of Parliament, excluſive of all other Perſons 


«© not authorized to print the ſame by Prior Grants from the 
40 Crown. 


e But We think, that by. Virtue of the Letters-Patent bearing 
« Date the 2oth Day of July in the 26th Year of the Reign 

« of King Henry the gh, and the Letters-Patent bearing Date 

« the 6th of February in the zd Year of+the Reign o King 
4 Charles. the Firſt, The Chancellor Maſters and Scholars of 
the Univerſity of Cambridge are intruſted with a concurrent 
Authority to print Acts of Parliament and Abridgments of 
Acts of Parliament, within the ſaid Univer} 5 9 upon the 
40 Terms in the ſaid Letters-Patent. 


* 


A 


e MANSFIELD. 
„ T. DENISON. 
% M. FesrER. 
1 E. WII Nor. 


. * 24th November 1758.” 5 


Dr. Burton 2 8 Thompſon. 


: O N ſhewing Cauſe againſt a Rule for a NEW TRIAL, which - 


had been moved for by the Plaintiff, upon an Allegation 


« That the Verdict (which was found for the Senn): was 
80 ' given ee to Evidence; 5 


Mr. Just. FosTER (who Wiel the Cauſe) n now reported, That it. 


was an Action for a Libel; that the Charge «cas proved by the Plain- 
tiff; but that the Injury done to him thereby, appeared upon the 
Evidence to be ſo VERY INCONSIDERABLE, that if the Jury had 
found for the Plaintiff, He ſhould have thought a Half-Crown, or 
even a much ſmaller, Sum, to have been Jufrcient Damages : But 
that the Jury had gone too far; and inſtead of giving the Plaintiff 
.very ſmall Damages, had found a Verdict Z him; ; which was 
certainly a Verdict AGAINST. Evidence. 


2 Lord 


— — ooo 
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* Lord MANSFIEL D—lt does not follow by neceſſary Conſequence, “ P. 665. 
that there muſt ALA s be a new Trial granted, in a// Caſes what- 
ſoever, where the Verdict is contrary to Evidence: For it is poſſible 
that the Verdict may ̈ till be on the Side of the real Juſtice and 
Eq uity of the Caſe. And of this, there are ſeveral Inſtances in the 
* printed Books ; particularly the Dutchels of 1azarine's Caſe in „% Tüte 
2 Salk. 646. * ly v. the Dutcheſs of Mazarme: Which is 5%. FE by: 
directly i In Point.] . 4, 5, 11, 18, 
£ 34. See be- 
Here the Jury Pape found for the . My ee 4 
Foſter, who tried the Cauſe (which the Plaintiff has brought “. 0 ec 
| hither out of Tor4ſhire) ſays, that“ He thinks Half a Crown or leſs LOB IS 
* would have been Damages ſufficient, Ir they had given their Verdict 
« for the Plant it. He muſt pay the Cos, before he can have a 
new Trial, Therefore I do not think that We ought to interfere, 
merely to give the Plaintiff an Opportunity of harraſſing the Defen- 


daant at a great Expence to Himlelf ; where there has been no Real 


Damage, and where the Injury 1s ſo trivial as not to deſerve above 
a Half-Crown Compenſation. Beſides, the Plaintiff has brought _ 
the Action to be tried at a great Diſtance from the proper County. 
The Cauſe of Action is in the Nature of a Crime: The implied Da- 
mages are, in ſome Meaſure, by Way of Puniſhment, An Indict- 
ment or Information would lie. And in criminal Caſes, where the 

5 Defendant 1 18 acquitted, a N ew Trial cannot be granted... : 


Mr. Juſt. Deniſon, Mr. Juſt. Pofter, and Mr. Juſt Wilmot, All 
ſpoke in very explicit Terms to the lame Effect. 


Per Cur. unanimouſly, 
The Rule to ſhew Canſe why I ſhould not ; 
be a new Trial \ was DISCHARGED. 


Aſlin on, Parkin. | 8 Saterdey rt ; 


| November | 
1758. 
"HIS was an Aion of Treſpaſs, for the- mrsxEPropiTs 


of a Houle in Sheffield in Yorkſhire, brought i in the NAME 

5 of the Leſſee or NOMINAL Plaintiff in Ejectment, againſt the Te- 
_ nant in Poſſeſſion, after Judgment obtained againſt the Casvar 
EITC TOR, by DEFAULT. The Cofts of the Ejectment were alſo _ 

included and inſerted in the Daclaration, as conſequential Damages 

N the Lreſpaſs therein complained of. 


On the Trial of this Cauſe before Lord Monefetd, at he Summer 


Aſſizes 1758, at the City of York, the Plaintiff gave in Evidence, 
Part i. Jo... E . ar WW 1 


— ——— 
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5 666, the Judgment in Ejectment, the Writ of Poſſefſion with the 3 


turn of Execution upon it, the Defendant's Occupation of the 

Fremiſſes, the Value of them during that Time (which was pro- 

ved to be 20/7.) and the Colts of the Ejectment (amounting to 121. 
more.) 


On the Part of the Defendant, it was objefted, That as the Judg- 
ment in the Ejectment was by Default, againſt the CasuAL Ejector, 
this Action could 79f be legally maintained in the NAME of the 
nominal Plaintiff ; but ought to have been brought by the Plain- 
tiff's LESSOR: And they ought to have proved the Plaintiff to 
have been in Poſſeſſion, when the Defendant committed the Treſ- 
paſs for which the Action is brought. 


In ſupport of this Objection, It was 1 - that though the 
Law allows fictitious Proceedings in Ejectment, for the trying of 
TITLES; Yet in Actions for MESNE PROFITS, No ſuch Fiction 
prevails : But the Suit, the Injury, and the Defendant are REAL ; 


and the Action in NO reſpect- 4 ifers from any other Action of 
Treſpaſs. 8 - 


That this» Was a a Poſſeſory Alan + ; which could: in no Cale be 
maintained, unleſs the Plaintiffs Poss Es lox was either proved or 
adnitted: And as, in the preſent Caſe, the Plaintiff could not pos- 
'SIBLY prove an actual Entry, there was NO Evidence of nis Poſ- 


fon, that could ghet, or be received againſt the preſent L Defen- ; 
"Hank, i 


It was admitted,” that an Action of this: Kind might be brought ir in 
the Name of the nominal Plaintiff in Ejectment, where the Tenant 
| had appeared and confeſſed Leaſe Entry and Ouſter ; becauſe being 
thereby become a PARTY 70 the Record in Ejectment, and having 

. confeſſed the Entry of the Plaintiff, He is £8 TOPPED .by that Con- 
 Heffion and by the Judgment againſt him, from controverting afterwards 
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the Plaintiff's Foſſeſſion: But where the Judgment in Ejectment 
was by Default, againſt the CASUAL Ejector, there was No ſuch. 
Con ſeſion of the TENANT, No Matter of Record to SO im; 

but he was equally at Liberty to deny the Plaintiff's Poſſeſſion, and 
to put him upon proving it, as in any otber Action of Treſpaſs; 

And having ever been a PARTY to the Judgment in Ejectment, 
neither that Judgment nor the Writ-ef Poſſeſſion upon it, (as they 
were merely betsvven the nominal Plaintiff and a ira Perſon, the 
Caſual Ejector,) could be wy Concluſion or Evidence . the 
. Heut Defendant; 


It was therefore inſiſted, chat this Action oughe to have been 
brought by the Lr of the Plaintiff, zz S own Name who might 
4 have 
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*have proved an au] Entry under the Writ of Poſſeſſion; and b * P. 66%. 


y 
that Entry, the Poſſeſſion he thereby obtained would relete back to 
the Commencement of his Title : But being brought in ihe Nameof 
the nominal Plaintiff, and the Defendant being a Stranger to the 


Judgment in Ejectment, the Plaintiff had failed of maintaining his 
Action. 


In Support of this Objection, The Defendant's Counſel urged 
That although the Diſtinction was carried no farther, in the Caſs of 
Tefferies v. Dyſon (2 Strange 960, H. 7 G. 2. B. R.) than to admit 
the Tenant in Poſſeſſion (where the Judgment was againſt the 
Caſual Ejector, by Default,) to controvert the Title of the Plaintiff, 
upon an Action for the meſne Profits; Yet both Parts of that Caſe 
had been ſince contradicted ; and it had been fince holden *« that 
the Defendant ſhould at controvert the Plaintiff's Title ;” But 
| (where the Tenant has not entered into the Common Rule) “ the 

« Plaintiff mu? prove his own actual Poſſeſſion ; and can only re- 
* cquer Damages from that Time.” For this, they cited a Caſe 
of Stanynought v. Couſins, H. 19 G. 2. C. B. (2 Barnes 367.) and 
ſome Circuit-Traditions of Nonſuits for want of the Plaintiffs pro- 


ving his Poſſeſſion, where the * was * Deraune, pant 
the Caſual Ejector. 


Lord MansFIELD reſerved the Point, at the A558 and after- 


wards propoſed it to All the Judges, and had their Opinion: 
Wake He thought fit now publickly and 5 to declare. 


Ueox Principles, His Lordſhip fad; He was clearly of Opinion 
_ againſt the Objection, on the Trial, without hearing the Counſel. 
for the Plaintiff. But, as Authorities were then referred to, and as 
the Point related to the Effect of that Proceeding which is now 
almoſt the oz/y Remedy, in Practice, for recovering Land wrongfully 

with-held; He thought it of great Conlequence, that the Matter 
ſhould be conſidered by All the Judges. He therefore reſerved the 
Caſe, declaring “ He did it with that View; and that He would 


„ endeavour to get. their od rock without any Delay“ or Expencet to 
the Parties.” ; | 


: - Accordingly, His Lordſhip. Jaid it 150 them upon the feſt Day 

_ af Term; And they. took till laſt Thur/day, the 16th of November, 
to look into the Caſes, ſo far as they could, with any Accuracy, be 

traced. And beſides thoſe that are in print, They had ſeen tome 


in Manuſcript, different Ways ; which v were now, He laid, totally 
material to be mentioned: 


Becauſe All the Judges are unanimouſiy of Opinion « That the 
<4 Nominal Plaiatiff, and the Calual Ejector, are 0 to be 


% Conſidered 


* — PL) „ 
At LE.) et; — O_o rr 
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V. poſt. 


Y. 1295. 


*conſidered as the / fiftiticus Form of an Action really brought by 


the Leſſor of the Plaintiff againſt the Tenant in Poſſefion ; invent- 

ed, * under the Control and Power of the Court, for the Ad- 
vancement of Juſtice in many reſpects ; and to force the Parties 
to go to Trial on the Merits, without being intangled in the 
Nicety of Pleadings on either Side.“ 


% That the Leſbr of the Plaintiff, and the 7 enant in Po 2 Fon, 


are, ſubſtantially, and in Truth, the Parties, and the only Parties 
to the Suit. The Tenant in Poſſeſſion muſt be duly ferved : And 


if He is not, He has a Right to ſet aſide the Judgment. If, after 


he is duly ſerved, He does not appear, but lets Judgment go by 


Default; ſuch Jud gment 18 carried into Execution againſt bim by 


a Writ of Poſſeſſion. 


« That tan is 10 o Diſtinction between a judgment! in Ejectment 


upon a Verdict; and a Judgment by Default. In the firſt Caſe, 
the Right of the Plaintiff is tried and determined againſt the 


e Defendant : In the laſt Cale, It 1 is confeſſed.” 


An Action for the 0h Profits i 18 conſequential to the Recovery 


in Ejectment. It may be brought by the Leſſor of the Plaintiff 
in his own Name, or in the Name of the nominal Kaen Andi in 
either Shape, it is al Dis Action.” 7 


40 The Tenant is ; concluded by the 1 oY cannot con- 


trovert the Title. Conſequently, He cannot controvert the Plain- 


tiff s Poſſeſſion; becauſe his Poſſeſſion is Part of his Title: For 
the Plaintiff, to intitle himſelf to recover in an Ejectment, muſt 


| ſhew A a N not barred by che Statute of Limitations.” 


This judgment, like all others, only concludes the Parties, as to 


; . 


the ſubjee Matter of it. Therefore, beyond the Time laid in the 


Demiſe, it proves Nothing at all : Becauſe, beyond that Time, 
the Plaintiff has alledged no Title, nor could be put to prove 


« As to the Tength of Time the Tenant has 1 the Judi 
ment proves Nothing; nor as to the Value. And therefore, it 
« was /roved in this Caſe (and muſt be in all) How long the De- 
* fendant enjoyed the Ptemiſſes; and what the Value was: And it 
appeared that the Time of ſuch Occupation by the Defendant, 


Was within the Time laid in the Demiſe.“ 


This unanimous Reſolution of all the Judges, upon ſhort plain 


Principles, will not only be a certain and uniform Rule, upon Ac- 


tions for meſne Profits; but may tend to put this fictitious Remedy 


by 


—— 
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*by Ejectment, upon a true and liberal F en to attain ſpe edily * P. 659+ 


and effectually the complete Ends of Juſtice, according to the real 
Merits of the Caſe. 


My Brother WILNMor tells me, that he had the very ſame 


Queſtion made before Him, upon the Oxford Circuit, the laſt Aſ- 
ſizes : But the Cauſe went off upon another Point. 


J am therefore glad that the general Rule is now ſettled; and 


that the ſettling it, has occaſioned no Expence or Delay to the par- 
ticular Parties in this Cauſe. 


The RurzE conſequently was, That the Pofea be 
delivered to the PLAINTIFF, that He 988 
have Judgment. 


Hyn and Others verſas Adamſon. 5 Monde, een. 

II Is was an Action on the Cale. upon Pei And the? 
firſt Count in the Declaration was upon an Ix LAND Bill of 
3 drawn by Robert Carrick and directed to Milliam Dods, 
dated the 13th Day of March 1756; Whereby the ſaid Robert Car- 
ricꝶ required the ſaid William Dods to pay to the Defendant or his 
Order 100/. at 40 Days after Date, Value received, as adviſed by 
the ſaid Robert Carrick : Which ſaid Bill was indorſed by the ald | 


9 Defendant Eleanor Adamſon) to the ſaid Plaintiffs, and was ac- 
. cepted by the faid Deds, but not paid by Him. 


Upon the Trial of this Cauſe, before Lord Mansfield, at the Sit- 
tings after laſt Hilary Term at Guildball, It was proved on the Part 
of the Plaintiffs, That the ſaid Robert Carrick made the Bill; And 
that the Defendant indorſed ib to the Plaintiffs ; and that the ſaid 
William Dads accepted it, but afterwards refujed Payment; And that 
the Plaintiffs thereupon, on the Day it became payable, carried it to 
be proteſted for the Nonpayment ; and ſoon afterwards brought their 
Adin thereon, againſt the Defendant : But it did not appear, on 
the Trial, that the DRAWER of the Bill had any Notice of ſuch 


Non- payment; or that any Demand of the Money was ever made 
on H1M before the Commencement of the Suit. 


It was thereupon objected by the Defendant's Counſel, +] That 

the Action would not lie againſt the Defendant (the Indorſer,) 
*© UNTIL a Demand of Payment had been made upon the DRAW- 

ER: And as no ſuch Demand was proved to have been made 


on the Drawer, the Plaintiffs ought therefore to be nonſuited. _ 
PART IV. Vor. „ F Lord 
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* P. 670. 


Lord Maxsr IRE p directed a Verdict to by given upon the ſaid 
firſt Count, for the Plaintiffs, for 100 J. Damages and 40 Shillings 
Coſts ; ſubje& to the Opinion of the Court, Whether, op this 
18 Caſe, the Plaintiffs were intitled to recover. 


A Caſe was accordingly red for the Opinion of the Court, nd | 


ſigned by Sir Nichard Loyd for the Plaintiffs, and by Mr. Norton 


for the Defendant. 
The only Queſtion was, Whether, in an Action brought u upon 5 


an Inland Bin of Exchange, by the Indorſee againſt an [naorſer, 


This Obje&iom, © That No Evidence was given at the Trial, of 
% Notice to the DRAWER of the Bill, or even of making any In- 


. quiry after Him was a Ground of nonſuit. 


It was argued on 7 weſday leſt, (the 4000 Inſtant, ) by Mr. 


Serjeant Davey Toe: the Plantif, and Mr. Roc for the Beten 


Sant. 


Serjeant Davey made a Dilindtion been Inland Bills of E= 


change, and Notes of Hand. In the latter, the Drawer is to be the 


drach : In the former, the Drawee, (the Acceptor of the Bill) is to 


So that upon a Note of Hand, the Drawer of the Note 


is he firft Perſon to be reſorted to, for Payment: But upon an 


Inland Bill of Exchange, the Acceptor of the Bill, not the Drawer 


is the „it Perſon to be reſorted to, for Payment; (though the 


Drawer ſhall indeed ſtand as a collateral Security for his 1o doing.) 
Therefore Caſes upon promiſſory Notes are not applicable to Caſes 


on Inland Bills of Exchange. The Bill-holder can't come upon the 


Drawer of the Bz//, till the Perſon upon whom it is drawn ſhall 


either reſuſe to accept it, or refuſe Payment after he has once 


accepted it. 


Every Indorſement of a Bill of Exchange is in che Nature of 
2 new Hill of Exchange: And if there are ſeveral Indorſers, they 


All undertake * „that the DRAWw FEE (the Acceptor of the Bill,) 


85 ſhall pay it. 


The Indorkes 3 is a Stranger 70 the DrawsR of a Bill 11 of Exchange 'S 


He 18 only concerned with the Acceptor. 


A Bill of Exchange may happen not to be dated from any certain 
Place; or it may be dated from a Place where the Drawer does not 
reſide; as where a Traveller, calling at an Inn, takes up Money 


there, and gives a Bill which is afterward indorſed by his Landlord. 
And 
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And! it al be vaſtly i inconvenient to all the Parties, if it ſhould 


be holden neceſſary for the Indorſee to find out or even ſearch for the 


Drawer of an Inland Bill of Exchange, to give him Notice © that 
the acceptor has refuſed Payment. For the Security may be 
loſt, in the Interim, whilſt ſuch Search is making : The Indorſer 


may break, before the Indorſee may be able to find the Drawer. 


[OW 06 oi 


the Payer. 


But the Indorſer may know where to find him, or how to apply to 


Him. 


Six Chief Juſtices have been of different Opinions on this Point: 


Three of them, of one W Three, of another. 


P. 671. 


The 9 0 W. 3. c. 17. was the firſt Act that gives Proteſts 


9. F. 4. 5. extends the Proteſt, to the Caſe of Non- Arceptance 


cc Charges. | 


for Non- Payment of Inland Bills of Exchange: And the 3 & 4 Ann. 


The Words of both theſe Acts are remarkable; viz. © That the 
ONE Proteſt ſhall be notified to the Party FROM WHOM the Bill 
<* Was RECEIVED; Who ſhall ue the fame with Intereſt and 


The Inconvenience may be the ſame (ax to this Matter) upon 


an Inland Bill, as upon a foreign Bill. Vet upon a, Foreign Bill, it 
P 2p is not neceſſary. In 1 Strange 441. Bromiey v. Frazier, 

TJre7 0 on a foreign Bill of Exchange, The Court, on mature 

: Deliberation held, „ That a Demand upon the Drawer is ut ne- 

„ ceſſary, to make a Charge upon the Indorſer; but the Indorſee 

e Liberty to reſort to Either. It was a Point then unſettled. 


In 1 Salk. 131, 133. there are, as it is faid in Strange 441. con- 


traditcry Opinions upon it; Which are profeſſedly ſettled by that 


Caſe of Fromley v. Frazer, as the Book declares: But thoſe contra- 


dictory Opinions are upon Inland Bills of Exchange. Indeed the 
Caſe of Bromley v. Frag ier (then directly under Conſideration) Was 
upon a foreign One: But the Book goes on thus, (Which is gene- 


ral, and equally applicable to both Sorts, )—* And as to the Notion © 


the Nature of a new Drawer; and at N prius the Indorſee is 


Acceptance, is ut becauſe a Proteſt amounts to a Demand : For 


feats out of the Hands of the Drawee; who, by the Other's 


that has prevailed, « that the Indorſer warrants only in Default of 
the Drawer, there is 79 Colour for it: © For every Indorſer is in 


never put to prove the Hand of the / Drawer, where the Ac- _ 
tion is againſt. an Indorſer. The Requiring a Proteſt for Non- 


it is no more than a giving Notice to.the Drawer, to get his Ef- 
2 is ſuppoſed to have ſufficient wherewith to ſatisfy the 


Bill.“ So that this Notion is here exploded, “ That the In- 
« dorſer of a Bill of Exchange warrants only in Default of the 


* Drawer.” But Every Indorſer warrants againſt the Default © 
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A . .* In the Caſeof + Hamerton v. Mackrell, M.10G. 2. B. R. . (which 
1 The Ser- was ſubſequent to "the Caſe in t Strange 441.) in an Action by the 


ns. it indorſee of a promiſſory Note againſt the Indorſer, The Objection 


Mackerel: Was, that it was not alledged in the Declaration, That a Demand 


But I tock it was made upon the Drawer of the Note.” And it was there 
by this Name holden not neceflary to be alledged in the Declaration. But Lord 


of Hamer !on. 


Hardwicke- mentioned the Opinions of Holt, Macclesfield, Pratt, 


"0 F Ray. Raymond, Eyre, and King. Holt, Eyre, and * Raymond held it to be 
Kota 1 HY neceſſary: Macclegfield, Pratt, and King were of a contrary __ 


nion of Mac- ion, 8. that it was not neceſſary.” 
clesficld and | 
Pratt; but came over afterwards to that of Bali and Ey. yre 3 (as Lord Har dwicke ſazd he had been informed. J 


Theſe Opinions ſeem to Us only to Notes of Habs But upon 


a Bill of Exchange, the Indorſers are All only Promiſſers and Un- 


dertakers for the Payer, {the Accepter,) of the Bill; and are not 


obliged to look after the Original Drawer. And Fact and PET” 
eice in Buſineſs are agrecable to this Poſition. 


l Mr. Rooke, for the Defendant, inſiſted that u upon an Action brut 
by the Indorſee againſt an Indorſer of an IX LAND Bill of Exchange, 
the Plaintiff ought, at the Trial, to "a Notice to and Demand of 


85 3 from the DR AWER of the Bill. 


The Indo for is only a oe Undertaker for the Du Aw ER 


of the Bill, who is the firſt Contractor: He ſtands as a Surety only ; 5 
and can not be called upon, wnleſs the Drawer makes Default. It 


is like the Caſe of Principal and Acceſſary; where the Acceſſary 


cannot be tried before the Principal: So here, the Indorſer cannot 


be liable, TILL the . Contracter has failed in performing his 
8 ontract. | 


And great Inc onvenience might follow, if this was otherwiſe. 


8 The cre are ſeveral 1 which ly prove that it is neceſ- 
ſary. Caſes in B. K. Temp. M. 3. 244. Laubert v. Oakes, at Guild- 


hall; and 1 Ld. Raym. 443, Lambert v. Oakes, S. C. is directly in 


Point. 1 Sc. 126. pl. 6. Anon. (+ probably 8 „C.) accordingly. 


+ Lane v. 


. Pack 1 Sl. 1 Strange 649. M. 12 G. 1. Fyder bottom V. e. Upon an Ac- 
* N tion againſt the See of a Promiſſory Note, at Guildhall, C. B. 
— _ clearly Ld. Ch. Juſt. Eyre's Opinion was, accordingly, © That the Plaintiff 


they are, All *© mitt prove Diligence to get the Money of the Drawer ; the In- 


Four, pro- «@ dorſer on y warranting on his Default.” And for want of ſuch 
bably, the 


fame Caſe; Proof, hie directed the Jury to find dor the Defendant. 2 Strange 


though two 


of them are Placed . At. 10. And the other two under P. 11 W. 3. 


1087. 
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of the Abridgment of the Law &. 


not neceſſary. 


Michaelma as Term 32 Geo. 2 * 


108. Collins v. Butler, at Guildball, per Lee, Ch. Juſt. It was ruled * P. 673- 
accordingly ; who cited a Caſe determined on great Debate, in 
C. B. in P. 4 G. 2.— Due Diligence muſt be ſhewn to have bee: 


uſed in inquiring after the Drawer of the Bill of Exchange, befare 
the Money can be recovered againſt the Indorſer. 


And there is no Difer ence between a Note of Hand, and a BA 
of Exchange; other than that the Drawer of the Note is the exprejs 
Promiſer, and (as it were) both Drawer and Drawee ; Whereas 0¹¹ 


a Bill of Exchange, he is only an »mp/ed Promiſer. Indeed on a 


fore eign Bill of Exchange this Notice and Demand is not neceſſary, 
becauſe the Foreign Drawer | is Not amenable. to Juſtice here. | 


As to the Words of the Statutes of 9, 10 W. . 374 Ann. they 


do not exclude the Neceſſiry of giving Notice to the Drawer: Though 
they add an additional Caution, “of giving Notice to the Ferien ; 
6 from whom the Bill was received. 5 


Mr. Serjeant 8 Cale, wherein Mention is made of the Six Chief 
juſtices differing in Opinion, ſeems to be taken from the 3d Volume 


See New) 


| | Abridement, | 
Vol. 3. Title, Me:rchant and Merchand iſe, Pa. bod. Note b. (which is undoubtedly the Same Caſe cited by 
the Zerjeant. ) 9 | 


Serjeant Davey, in Re eply—I 7 agree that Se Drawer af. a Bill 


of Exchange is only a Conditional Undertaker for the Drawee : 


And ſo alto is the Indorſer of a Bill of Exchange a Conditional 
Undertaker for the Drawee. But it does not "follow. that the 


Indorſer of a Bill of Exchange is only a Conditional Under taker 
for. the Drawer. 


The Caſe of Lambert v. Oakes was upon a Note of Hand (accord- 


ing to Ld. Raymond:) And Ld. Ch. J. Ho!t's Opinion upon a B⁴⁰ t 
of 2 xcbange, Was upon a Caſe not before him. 


In the Cale of Hanmerton v. Mackrell, Ld. Hardwiche + held i it + The boric: 


ant had been 
 miſlinformet : 


For Lord Hard: che (as appears by my Note of that Caſe) did not give or even intin ate Ris OWN aps 
nion upon that Point, | | | 


The Drawee's Place of Abode is always knonw, upon a Bill of Ex- 


change ; but not the Drawer S; 


The Cod Rr gave no 99 00 at che Time of this Argument; 


but poſtponed it, in Order to ſettle the Point with Preciſion 
and Certainty. 


Part IV. Vor. It; ES = 


Lord 


{ 


Michaelmas Term 32 Geo. 2. 


P. 074- 


* Lord MANSFTIELD obſerved, That the Confuſion ſeemed to 
have ariſen from it's not being ſettled, © Wno is the Original 


6e Debtor.” 


Mr. Tuſt. DrxISON ſaid, The Caſe of Hammerton v. Mackrell 
was upon a Writ of Error; and the Judgment was affirmed, upon 
the Allegation contained in the Declaration, of a PROMISE made 
by the Tndorſer, which (upon a Writ of Error,) they conſidered as 
an expreſs Promiſe : But Lord Hardwicke did not give his own Opi- 
nion at all, upon what is now the preſent Queſtion, 


CUR. ADvIs'. 
Lord MANSPIELD now delivered the Reſolution of the Court. 


His Lordſhip faid, He could not perſuade himſelf that there had 
really been ſuch a Variety of: Opinions upon this Queſtion, at N 
prius, as had been mentioned at the Bar. But however that may 
be, It muſt now be determined upon the Nature of the Tranſac- 
tion, General Convenience, and the Authority of deliberate Reſo- 
lutions in Court. 


A Bill of Bede is an Order, or Dem to the Drawee | 
who has, or 1s ſuppoſed | to have, Effects of the Drawer in his 
Hands, to pay. When the Drawee has accepted, He is the Original 
Debtor; and due Diligence muſt be uſed in applying to him. The 
Drawer is only liable in Default of Payment by him, due Diligence 

having been uſed: And therefore if the Acceptor is not called upon, 
within a reaſonable Time after the Bill is payable, and e to 
break, the Drawer 1 is not hable at all. 


Every Man ther ore who tes a Bill of Exchange, muſt know 


where to call upon the Drawee; and undertakes to demand the 8 


Money of Him. 


When. that Bill & Exchange i 18 indorſed, by the Perſon to 1 5 
it was made payable ; as. between the Indo ſer aud Indorſee, it 16 
a new Bill of Exchange; and the Indorſer ſtands in the Place of 
the Drawer The Trderſoe undertakes to demand the Money of the 
Drawee. If He neglects, and the Drawee becomes inſolvent, the 
Loſs falls upon himſelf. If the Indorſee is diligent, and the Drawee 
refuſes Payment; his 7mmediate Remedy is againſt the Indorſer + And 


. v. at, f. it was very properly obſerved, * that the Act of 9, 10 . Z. requires 


N otice of the Proteſt to be given «.to the Perſon from em the 


« Bil 


bd 


iichaelmas [erm 32 Geo. 2. 
„* Bill acc received.” He may have another Remedy againſt i the * P. 775 5 


' firſt Drawer; as Aſſignee to, and ſtanding in the Place of the 
Indorter. 


The Indorſee does not truſt to the Credit of the Original Drawer: 
He does not know whetker ſuch a Perſon exiſts, or where he lives, 
or whether his Name may have been forged. The Indorſer is 4% 
Drawer; and the Perſon to whom he originally truited, in Caſe the 
Drawee ſhould not pay the Money. There is no Difference in this 
reſpect, between foreign and In lund Bills of Exchange, except as to 
the Degree of Inconvenience: All the Arguments from Law, 
and the N ature of the Tranſaction, are exactly the Jame 3 in both 


Caſes. 


As to foreign Bills of Exchange, The Queſtion Was Sie de- 
termined by this Court, upon very {: neee, Grounds, in the Caſe 
of * Bromley v. Frazier — That was An Action upon the Cafe upon , OPIN 441: 
a foreign Bill of Exchange, by the Indorſee againſt the Indorſer: 7+. 7 G. 1. 
and on General Demurrer, it was objected, * that they had not B. R. 
** ſhewn a Demand upon the Drawer, in whoſe Default only it is _ 
that the Indorſer warrants.” And becauſe this was a Point un- 
« ſettled, and on which there are contradictory Opinions in Salt eld 
* 131 & 133. the Court took Time to conſider of it. And onthe 
* ſecond Argument, They delivered their Opinions, “ That the 
„Declaration was well enough: For the Deſign of the Law of 
Merchants in diſtinguiſhing theſe from all other Contracts, by 
« making them aſſignable, was for the Convenience of Commerce, 


that they might paſs from Hand to Hand in the Way of Trade, 


4 jn the {ame 8 as if they were Specie. Now to require 


%a Demand upon the Drawer, will be laying ſuch a Clog upon 
«« theſe Bills, as will deter every Body from taking them. The 


„Drawer lives abroad, perhaps in the Indies, where che In- 


dorſee has no Correſpondent to whom He can ſend the Bill for 
© a Demand; or it he could, yet the Delay would be fo great that 
no Body would meddle with them. Suppoſe it was the Caſe of 
« ſeveral Indorſements, muſt the laſt Indorſee travel round the 
« World, before he can fix his Action upon the Man from whom 
« he received the Bill? In common Experience, every Body knows 
that the more Indorſements a Bill has, the greater Credit it bears: 
« Whereas if thoſe Demands were all necefiary to be made, it muſt 
« naturally diminith the Value, by how-much the more difficult it 
« renders the Calling in the Money. And as to the Notion that 
has prevailed, that the Indorſer warrants only in ID. allt of the 
Drawer, there is no Colour for it: For every Indorſer is in the 
Nature of anew Drawer; And at Ni prius, the Indorſee is never 
put to prove the Hand of the t Drawer, where the Action is 
« againſt an Indorſer. The requiring a P, a0 for Non- acceptance, 


4 6 18 
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* P. 670. « #is not becauſea Proteſt amounts to a Demand : F or, it is no more 


/ 


than a giving Notice to the Drawer to get his Effects out of the 


Hands of the Drawee, who, (by the Other's Drawing,) is ſup- 


<5 poſed to have tufticient wherewith to ſatisfy the Bill.“ 


Upon the whole, They declared themſelves to be of Opinion, 


That in the Caſe of a Foreign Bill of Exchange, a Demand upon 


„the Drawer is not neceſſary, to make a Charge upon the [ndorter ; 


but the Indorſee has his Liberty to reſort to Either, for ie 
1 Money : * the Plaintiff (they laid), muſt have Judg- 


8 ment. 


Every 1 here ſuggeſted holds to a great Degree, 


and every other Argument holds equally, in the C ale of INLAND 


Bills of Exchan ge. 


W. are therefore All of Ge « That to intitle the Indorſce 


«© of an INLAND Bill of Exchange to bring an Action againſt the 
Indorſer, upon Failure of Payment by the Drawee, it is not ne- 
«« ceflary to make any Demand of, or Inquiry 1 the firſt 


— Drawer. 


4 


„ 


1 Law is exactly the ſame, and fully ſettled, upon the Ana- 
logy of Promiſſory Notes to Bills of Exchange ; which 1 is very clear, YL 


when the Point of Reſemblance 1 is once e fed. 


Wares a Promiſſory Note continues in its e Shape of a 
Promiſe from One Man to pay to another, it bears 10 Similitude to 
a Bill of Exchange. When it is indor ſod, the Reſemblance BEGINS : 


For then, it is an Order, by the Indorſer, upon the Maker of the 


Note, (his Debtor, by the Note,) to pay to the eee This is 


the very Definition of a Bill of Exchange. 


The Indorſer is the 3 ; the Maker of the Note ; 18 VN Ac 


ceptor ; and the Indorſee is the Perſon'to whom it is made payable. 


The Indorſer only undertakes, in Caſe the Maker of the Note does 


not pay. The Indorſee is bound to apply to the Maker of the Note: 


He takes it upon that Condition; and therefore muſt, in all Caſes, 
know who he is, and where he lives; And if, after the Note be- 
comes payable, He is guilty of a Neglect, and the Maker becomes 
inſolvent, He loſes the Money and cannot come upon the Indorſer 
at all. 


3 before the Indorſee of a Promiſſory Note brings an Ac- 
tion againſt the Indorſer, He muſt thew a Demand, or - 1 Dili- 


gence to get the Money from the Mater of the Note ;—jult as the 


— 


Perſon to whom the Bill of Exchange is made payable muſt ſhew 


Wy 
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3? M4 
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* Demand: or due Diligence to get the Money From the Acceptor P. 


_— 


t7* 
before he brings an Action againſt the Drawer. This was deter- 
- mined by the whole Court "of Common Pleas, upon great Con- 
ſideration, in Paſch. 4 C. 23 as Cited by my Ld. Ch. J. Lee in the 
; Caſe of * Collins v. Butler. , Lots he 


_ 
So that the Rule is exactly the ſame upon Promiſlory Notes, as it 


zs upon Bills of Exchange; and the Confuſion has, in part, ariſen 
from the Maker of a Promiſſory Note being called the Drawer: 


Whereas, by Compariſon to Bills of Exchange, the Incorſer | 15 the 
Dra wer. 


All the 3 and beiden Ld. Hard roc, in the 
Caſe of Hammerton v. Mackrell, M. 10 G. 2. (according to my 
Brother Deniſon's State of what his Lordſhip ſaid ) put Promtfory 
Notes and Iilind Bills of Exchange juſt upon the + Jame F ooting: 


Z Myon Note 
And mo + Statute expreſsly refers to Inland Bills of Exchange. Gt yo Caſeia 


exactly agree- 
able; ix. Promiſſ: ory Notes ſeem to me te be pur upon the lame Foot as Inland Bills of Exchange. 8 
| e c. 9. 


But the fame Law muſt be applied to the fa Reaſon; 1 the 
Subſtantial Reſe nblance between Promiſſory Notes, and Bills of Ex- 


change; and not to the ſ- ame Sound, which! 18 . uſed to de- 
ſoribe the Maker of both. | 


My L a. Ch. ]. Ho't is cuoted as being of O pinion, <* « that i in Ae 
tions upon Bills of Exchange, it is necelfary to prove a Demand 
upon the Drawer.” For Prost of this, the principal Caſe re- 


ferred to, is that of Lambert v. Oakes, reported in three Books : "© 
1 Ld. Raymond, 1 Salk. and 12 Mod. 


In 1 Ld.  Raym. 443, It appears e that the Queſtion 
aroſe upon a Promiſſory Note. © R. ſigned a NoTs under his 
Hand, payable to Oakes, or his Order; Oaks indorſed it to 
Lambert ; upon which, Lambert brought tne Action for the 
Money againſt Oakes. Per Holt, Ch. J. He ought to prove that 
che had demanded or done his Endeavour to demand this Money 
of R, before he can ſue Oates upon the Indorſement. The 
** /ame Law, 16hthe Bull was drawn upon any er Perſon, payable 
% to Oates or Order.” That is, A Demand mult be made of the 
«© Perſon UPON WHOM the Bill is drawn? And other Parts of the 
Cate manifeſtly ſhew This to having been the Meaning. For my Ld. 
Ch. J. Holt is reported to have ſaid, The Indorſement will ſub- 
60 ject the Indorſer to an Action; becauſe it makes a ney Contract, 
% 712 Caſe the Perſon UPON WHOM t zs drawn does not pay it. 


S Again, „If the Indorſee does not demand the Money payable 5 Jia 
Fan. 7. IV. Vor. II II | e,, 
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. 678, * * << the Bill, of ihe Pe on 1 UPON od 10 
Jime, and afterward he fails, the Ii 


it. is 4 dcn, in convenient 


I 
1dorier is 72:4 liable.“ 


ee 127 In * Sa/keld, the Calc is confounded : It is ttated to be a Bll of 
Lander v. Exchange, and © that the Demand mult be made upon the Drawer, 
Pack,) pl. 9. e gr Hi upon whom it Was Araw BY My Ld. Ch. J. Hot had ſaid 
that a Pemand muſt be made of the Maler of a re pmubory Note, 
605 alling him the Drawer ;) And in the Caſe of a Bill of Exchange, 
of him upon whom the Bill is drawn. The Report) jumbles both 
tog ethe , as ap plicd only to a Bill of Exchange; mil lied, I dare lay, 
by the Equivocal Sound of the Term Drawer, and by the Chief 
Jullice's Reaſoning in the Caſe of a Promiti ory N RG from the 


Nate. "The Law upon Bills of, E; change. + ö 
Ne Pore“ in 
S. 1 26. pl. 6. is much more ſtrong and explicit: But it is Mort, anonymus, and a mere lool Serap, 
ty the Tame N ; who was manifeſtly unclear about the Caſe, (being 8. C. with pl. 9. \ 


In dach Modern 244. The Caſe is miſtaken too; and Rated as 
upon a Bill of Exchange, and as a Ben 2 tha t there mult 
« be a Demand upon "the Drawer of the Bill of E chan! % And 
yet the Report itſelf thews demonſtr. ably, that what was laid by my 
Lord Ch. J. 7{/7 was applied to the Maker of a P. oi iſſof Note, 
(calling him the Drawer.) For the Report makes Him argue— 
4 80, if the Bill was drawn on any rer. Verton, payable to Oat 1 
% or Order:“ Which thews that the Caſe in Judgment was not a 
Dil drawn upon another Perlon, but pay: able Only to e 5 1 5 


HIMSELF. 


It ſeems to Me, as if Id. Ch. 5 Hol, in that 0. aſe, kad con- 
{i cred the 1 97 . WEC * Of: 77 15 its of ! Ss, 6 change 1 111 the! ame Light 48 the 
Mater of (4 1 / umilſery Not? . But 100k and * aſty D N. Otes, matted Dy 


Identity of Sound, nave milapplica wit vas ſaid of the Drawer of 
a 1 i. V1 Note, to tae Drav e Of A 13. 2 of Er bange 5 and tO ſuch | 
WP 1 41 2 \ 3 
There Teen a we; Fee milapplic Al it, that two ISCDOTTS Our of the three have 
tobe ur Re- | 1» A 
v ae | 8. nat the Queſito! a8 . 54% UDO 4 Bill Of XC nange; winch 18 


or at beat of manifeſtly otherwile. 
S. P. (J.! . 
ny 55 But he this ConjeQure : 8 it DAY, We are All of Opinion“ That 
„es.) e in Actions upon 1 +7 Bilts of Exchange, by an Indorſee againſt 
c an Indorſer, the Plaintitt %, prove a Demand of, or due Dili- 

«« gence to get the Money from, tie Dratece (or AccePpToR;) 

5 but nced Not prone any Demand of the DAR: And that in 

„„ Actions upon P romiyory y Notes, by an Indorice againſt the Indor- 

9 -.«« ae 1s Plintiit mutb prove a Demand of, or due Diligence to 


e NIC ey from the MAKER of the Note.“ 


uy 


Accordingly, The Rur was, That the Poflea 
be delivered to the PLAINTIFE:; =.” 
Rex 


| deſtroy the Game; on the 
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* Rex ver/. Mallinſon. 


4 P. 679. 


 Wedneſdoy, 


22 d Ns VEIN ber 


"THIS was upon a Conviction for Killing ten Trouts. 


c 


Th ic Conviction ſets forth, that One 7% 1 ee, of Se, came be- 


147 


fore the Juſtice: of Pe: ice, and gave Information that the Defendant 


T gms. Mall 3: :fon, of Ge, Taylc r; N70. Hadi > any Lands and Tene- 
nients or het Eſtate of Inheritance: in his own Right nor in the 


Wo 0 of his Wife, of the clear yearly Value of 100 /, or for Term 


Life; nor having any Leaſe or 2 of 99 Years or for any 


longer Term, of the cle -arly yearly Value of 150; nor being the Son 


and "$246 apparent ofanF [quire or other Parſon of higher Degree; 


non being Owner or Keeper of any Foreſt Park Chaſe or Warren 
being ſtocked with Dcer or Conies, for his own neceltary Uſe, in 
reſpect of ſuch Foreſt Park Chaſe or Warren: nor being Lord of 
any Manor or Roy -alty, nar Game- teeper of any Lord or Lady of any : 
Loidinin or Manor, duely made e Or appointed, With 
_ Power or Authority. to take kill or deſtroy the Game in or upon any 


1758. 


tuch. Lordihip or Manor ; nor being d Maker or Seller of any Nets 
Anoles d Piches or othet Engines for the taking of Fiſh; NoR 
BEING OwxPR of any River or Fiſhery; nor Lei g a Fiherman ; 

awfully authoriz d to fh w ith Nets in navigable | Riv ers or Waters 
1:0r alt Abb entice to any ſuch Fiſherman; 1 „. ANV WISE WHAT 


SO EVER. 1mpowered Gu Morized or quali} hed. 57 the Laws of this 


Realm, either to take kill or dei! roy any Sort of F 111 Fowl or 


other Game whatſocver, e. ther tor [ 2 fa 4 for any ther Perſon 
or Perſons whomfoever, nor to! 88 or ue any Greyhound Setting- 
Dog Hays Lurchers Jun nels Nets or any other Engine to kill and 
th of June 31 CG. 2. at Golcarr afore- 


ſaid within the ſaid Riding, Did, 775 à certain Net, UNLAWFULLY 


take and kill te: 1 Fiſh, that is to tay ten Trouts, contrary to the Form 


of the Statute in ſuch Cate made and provided. 1/her enpon | the e 
Themas Mall: nfen, afterwards, on the (iid 27th Day of June in the 


' Year aforeſaid, had Notice of the faid Information and of the Of— 
fence therein charged upon him as aforeſaid; and was then and there 
in due Manner ſummoned to be and appear before the ſaid Juſtice | 

at his Dwelling-houſe in NM. aforeſaid in the ſaid Weſt-Riding, 


IMMEDIATELY „ His 8 of that Summons, to make his 
Defence againſt the ſaid Cl harge contained in the ſaid Information: 
zut the ſaid Themas Malli inſon neglecteth to appear, and doth not an- 


pear before the ſaid Juli jce, nor male a any Defence againſt the ſuid 
Charge; but maketh Dejan? therein. Wherefore the ſaid Juſtice, 


afro ards, that is to ſay on the 12th Day of Tuly 31 G. 2. at his 
above-mentioned Dwelling-houſe in M. atorciaid in the ſaid Weſt- 


Riding, 
G 
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*R ding, (the ſaid Thomas Mallinſon having to / cen fummoried, and 


having hitherto zeglected to appear or make any Defence againſt the 


ſaid Charge,) doth proceed to examine the Truth of the Charge 
aforeſaid in the ſaid Information contained. And hereupon Yobn 
I, hitely of Golcarr aforeſaid Cordwainer, being a credible Witneſs, 


cometh before the ſaid Juſtice in his proper Perſon, and before the 


{aid Juſtice upon his Corporal Oath upon the Holy Evangeliits of 
God to him then and there adminiſtred by the faid Juſtice, de- 


poſeth ſweareth and upon his ſaid Oath atiirmeth and faith That 


the faid Thomas Mallinſon, not having any Lands and Tenements or 


other Eſtate of Inheritance in his own Right nor in the Right of 


his Wie, of the clear yearly Value of TRY A or for Term of Life; 


nor having any Leaſe or Leaſes of 99 Years or for any longer Term, 
of the clear yearly Value of 150 1; nor being the Son and Heir appa- 


rent of an Eſquire, or other Perſon of higher Degree; nor being 


Owner or Keeper of any Foreſt Park Chaſe or Warren b eing ſtocked 


with Deer or Conies for his own neceffary Uſe in reſpect of ſuch 
Foreſt Park Chaſe or Warren; nor being Lord of any Manor or 
Royalty, nor Game- keeper of a any Lord or Lady of any Lordſhip Or 


Manor, duely made conſtituted or appointed with Power or Au- 


| thority to take kill or deſtroy the Game in or upon any ſuch Lord- 
mp or Manor ; nor being a Maker or Seller of any 1 Nets Angles 


L.caps, Piches or other Engines for the taking of Fiſh; nor being 


Owner or Occupier of any River or Laſbery; nor being a Fitherman 


lawfully authorized to 61h with Nets and Engines in navigable 


Rivers or Waters; nor an Apprentice to any ſuch Fiſherman ; 2 
i, ANY WISE WHATSOEVER 717porcered author; red Or qualified by 
the Laos of this Realm, either to take kill or deſtroy any Sort of Fith 
Fowl or a Game whatſoever, either for him ſelf or for any other 
Perſon or Perſons whatſocv er, nor to keep or ute any Greyhound 
Setting-Dog Hayes Lurchers Tunnels Nets or any other E ngine to 


Kill and dellroy the Game; on the 27th Day of June in the z Iſt 


Year aforeſaid, in Go/carr aforeſaid in the ſaid Riding, did, with 4. 
certain Net, antawoſu ly take and kill ten Fiſh, that 3 is to ſay, ten 
1 routs, contrary to the Form of the Statute in ſuch Caſe made 
and provided. And thereupon the ſaid 7 homas Mallinſon, on the 
ES day of July aforeſaid in the Year aforefaid, 7s auely convicted 
before the ſald Juſtice, of the Ofence aforefard in the ſaid Infor- 
mation contained and therein charged upon 0 by the Oath of 
one credible Witneſs, the aforeſaid John WWhiteles, according to the 


Form of the Statute in ſuch Cate made and provided. It is there- 


fore adjudged by the ſaid Juſtice, That the faid Thomas Mal.inſon 


18 guilty of the Offence aforeſaid in the faid Information contained ; 


and is lereby ied thereof, according to the Form of the Sta- ; 
tute in ſuch Caſe made and provided; Aud that the ſaid Thomas 


Mallinſon bath /orferted the Sum of Five Pounds for his Offences 


aforegfauid; thut is to lay Ten Shillings a piece for cvery and each 


1 — of 


4 


9 > 
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A *of the aka ones Fiſh fo taken and killed by the {aid T, * * P. 681 


mas Mallinſon as aforeſaid, amounting together to the ſaid Sum of 


51; to be levied and diſtributed according to the Form of the 
| Statute in ſuch Caſe made and provided. JU: Witneſs, Ee. 


Mr. Norton, on Behalf of the Defendant, made ſev eral TO 
to this Convicton. 


1ſt. The Summons is bad, as ſet out; (though indeed it was not 
neceſſary to have ſet it out at all.) It is“ to appear IMMEDIATE- 
% LY; which is not a reaſonable Summons. 1 Strange 261. Rex 
v. Johnſon. An Objection of this Sort was taken to a Summons 
« to appear on the ſame Day.” It received indeed a ſatisfactory 
Anſwer, from a Fact; viz. the Defendant's having there actually 


appeared to it, and made a Defence - Which Appearance and De- 
fence cured all Defects i in the Summons. 1 


2d. Objection. _ Here is not a fall negative Adjudication of 
the Defendant's WANT of Qualification: For it is not ſtated 
„ That the Defendant had not the Licence or CONSENT of the Owner. 
And as this effential Circumſtance is omitted, the General Alle- 
gation, of his “ taking and Killing the Fiſh unlawful'y and Bane | 
<« the Statute,” is not ſuttic lent. V. ante Fa. 154, 1335 Rex v. 
Jervis, H. 30 mo = 


3d Objection. It might be his 907 Fiſh OT in TY own Pond, 


| for Aught that appears to the contrary : For it is only . 
13 That he killed ten Trouts 47 ſuch a Place.” L 


The Son Aden ſeems. to be intended upon * 4 5 . 3. c. „ Je eme 
23. §. 3 „ | clearly to 


| | have been 
| intended to be grounded o on 22, 23 | ts 28. . 7 and not upon 45 5 H. & M. 


Mr. a ates contra, for the Proſecutor. 


It, Ny rect Time of Appearance 1s requiſite to be fired by 
the Summons : And 7055 gives a larger Latitude, than if a Day 


and Hour had been fixed; tor it means only,“ as Joon as be ; 
« * | 


can. 


2dly. Though this Omiſſion 5 his “ not h. aving the Conſent of RT 
the Owner”, cannot be ſupported upon the Statute 06-23, .24G2.- 
c. 25. F. 7; Yet it may, upon that of 4, 5 V. & M. c. 23: Which 
ſays only —< If any Perſon not qualified by the Laws of this Land.“ 
(J. § z.) And the Court will 27 preſume a Qualification. As in a 
Conviction upon the Gin- Act, in the Caſe of Rex v. Brian, 2 


Strange 1101, The Court would not preſume that the Gin was 
PART IV. Vor. II. „ — ſold 


" Michaelmas Term J2 Geo. 2. 


3 5. 682. *ſold 70 be uſed in Medicine. Rex v. Theed, M. 11 G. L. in 2 Lord 


Raym. 1375, and in 1 Strange 608, The Conviction was preſumed 
to be right; as it did not appear to be Wrong. 


1 The fame Anſwer holds to this Objection; viz. © That 
the Court will not preſume that the Fiſh were the Defendant's 
on, or © That he killed them! in his own Pond.“ 


Lord MansFIELD—This Convidtion i is clearly bad. 


The Offevce ed againſt by the Act of 22, 23 C. 2. C. 25. 
is Stealing Fiſh; Taking it without the Licence or Conſent of the 
Owner. The Juriſdiction given to the Juſtice of Peace is over 
every ſuch Offender or Offenders in Healing taking or killing Fiſh: 
J . .) Taking and Killing, in the Intention of this Statute, 
mean STEALING. But this Man is not convicted of aNy Offence. 
For he is not charged with Stealing, nor even with taking and 
killing the Fiſh of ANOTHER Per/on, or in ANOTHER Perſon's 
Pond. The Offence ſpecified in the Statute is Taking it“ with- 
« Out the Licence or Conſent of the Lord.or Owner of the Water.” 
But! it may be his own Pond, and his Mn Fiſh, for any — that | 
appears to the Ys in the preſent Cale. 


T berefore, F there was no other F ault i in it, it is eſſentially bad, 
for this Reaſon. alone. 


| Mr. Juſt. Deneoets is fall of Faults But: this 1 would 
be fatal. It does not appear that the Fiſh he killed, were not his 
0307, or killed 1 in his wr Ponds. 


Mr. la Farrar The Offigce Inended by the Ua ads 
Invading ANOTHER Man's Property. But there is no ſuch Charge 
Here upon this Man, as invading. the Property of Another. 


Mr. Juſt Witmor—This Conridtica is bad, for the Faults 
«that have been. mentioned, and for a great many. others : : It 1s bad 
throughout. | | 


Per Cur. unanimouſly, 
CoNnvier TION QUASHED, 


Goſs 
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* Goſs and Another ver/. Withers. 
lidem ve. Eundem. 


HIS was a ſpecial Caſe, from the Sittings in London, upon 
two Actions, on two diſtinct Policies of Inſurance one, 
yy a Ship; - and We other, upon the Loading. 


The former was an Inſurance upon the David and Rebeccah, at 


and from Newfoundiand to her Port of Diſcharge in Portugal or 


A Spain, without the Sfreights, or England; to commence from the 

I ime of her. beginning to load at Newfoundland, for either of the 
abovenamed Places: And it was upon the Body, Tackle, Apparel, 

Ordnance &c, Ge, of the Hip; beginning the Adventure at New- 
foundland ; and to continue during her Abode there, and until the 


ſaid Ship, with all her Ordnance, Tackle Sc, ſhould be arrived at 
her Port of Diſcharge as aforeſaid, and until She ſhould have been 
moored at Anchor 24 Hours in Safety. It was to be lawful for 


the Ship to touch at and ſtay in any Port whatſoever, without Pre- 


judice to the Inſurance. The Ship was, by Agreement, to be 


valued at the Sum ſubſcribed, without further Account. And in 


Caſe of Loſs or Misfortune, it was to be lawful for the Aſſured, 


their Servants Ec, to ſue labour and travel, for in or about the De- 
fence Safeguard and Recovery of the Ship, or any Part thereof, 


without Prejudice to the Inſurance : To the Charges whereof the : 
Inſurers were to contribute, pro Rata. The Inſurance was to be 


at 10 Guineas per Cent: And in Caſe of Loſs, to abate 2 1. per 


Cent. and in Caſe of Average-Loſs not exceeding 5 J. per Cent. to 


allow Nothing towards ſuch Loſs. And if the Veſſel diſcharged 
without the Streights, excepting the Bay of Biſcay, 2 Guineas per 
Cent. was to be returned: And if She failed with Convoy, and ar- 


rived, 2 Guincas more per Cent. was to be returned. T he Plain- 


5 riffs declared upon a total Loſs, by Capture by the ＋ rench. 


The Palics 1 upon, in the other Aclion, 1 was an Toftrance | 
upon any kind of lawful Gz2ds and Merchengizes, loaden or to be 


loaden on board the aforeſaid Ship: Which, fer 7 J. 74. inſured 


 70l. And the Declaration alledged that divers Quantities of Fiſh 
and other lawful Merchandizes to the Value of the Money infured 


were put on board, to be carried from Newfoundland to her Port 
of Deſtination, and ſo continued, (except ſuch as were thrown over- 


board as is aftermentiongd,) till the Loſs of the Ship and Goods. 


The Declaration then avers that ;; of the ſaid Goods were neceſſarily 
thrown overboard, in a Storm, to preſerve the Ship and the Reſt of 


the Cargo: After which TFetzon, the Ship and the Remainder of 


the Goods were taken by the French. 


Michaelmas Term 32 Geo. 2. 


* P. 684. There was another Count in this Declaration, for Money had and 4 
| received to the Uſe of the Plaintiffs. 4 


The Caſe ſtates That the Ship departed from her proper port; 
and was taken by the French on the 23d of December 17 50; And 
that the Maſter Mates and all the Sailors, except an Apprentice and 9 
Landman, were trafen out and carried to France. That the Ship 
remained in the HAN DS or THE ENEMY 8 Days; and was hen 2 
retaken by a Britiſh Privateer, and brought in on the 187% of Ja- 2 
nuary to Miſſord- Haven; And that immediate Notice was given by 
the Aſſured to the Aſſurers, with an Offer to ABANDON the Ship to 
their Care. It was alſo proved at the Trial, That before the Ta- 
king by the Enemy, a violent Storm aroſe at Sea ; which firſt ſepa- 
rated the Ship from her Convoy, and afterwards 4 tabled Her jo far 
as to render Her incapable of proceeding on Her deſtined Voyage, 
| without going into Port to refit. 


"Te was alſo proved, That part of the Cargo was thrown over- 
board in the Storm; and the Reſt of it was ported whilſt the Ship 
lay at Milford-Haven, after the Offer to abandon, and before She 
could be refitted. And the Aſſured proved their Intereſt 1 in the Ship 
and Cargo, to the Value inſured. 


Several Queſtions ariſing upon the Trial of this firſt of the faid ©. 
"I Cauſes, It was agreed that the Jury ſhould bring in their Verdict, in 
=. both Cauſes, for the Plaintiffs, as for a 707a/ Loſs; Subject, however, I 
- to the Opinion of the Court on the ſollowing Queſtions, =. 


GH Oat no ARA An oo. oe Mn A - - 


1 it. Whether this Capture of the Ship by the Enemy; was or 


1 was not SUCH a Loſs as that the Inſurers became liable thereby : IR 


2dly. Whether under the ſeveral Circumſtances of this Calle, 
the Aſſured had or had not a RIGHT To ABANDON the Ship to the _ 
dvfurers, ter She was carried into Mz me Haven. 


This Caſe was twice argued; vix. firſt, on Tueſiay 6th June 
1758, by Mr. Morton pro Quer, and Mr. Serjeant Davy pro Df"; 
And again, on Friday 1oth Novemter 1758, by Mr. No orton pro 

Wer”, "and £ Sir Richard Tas pro Dep. . 


Mr. Morton and Mr. Norton, on Behalf of the Plaintiff argued 
for the Affirmative, in both Queſtions. 


— — 
7 w 


They previouſly . between Caſes Wel between In- 
 ferrers and Injured, and thoſe between Owners and Recaptors ; and 
obſerved that This is a mere Contract between the Parties. 


- — — 
— wo . = 


Fir- 


1 
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* Firſt Point—This is ſuch a fotal LV, as render the Inſurers * P. 685. 


liable to anſwer for it. Firk Point. 


They ſaid they would conſider (Iſt.) 1V5at an Infurance is; and 
(2dly.) "What a Capture by an Enemy, is. 


1ſt. The Definition of an Inſurance is in Bynker book s Deftones 
publici Juris, Lib. 1. cap. 21. 


2dly. A Coptiare-i is, when there is 10 juſt Ground of Hope of re- 
covering the Ship: Then it becomes the Property of the Captor. 


Grotius L. 3. c. 6. pa. 8 14. De jure belli & Pacis. " Tunc enim 
--M te incipit Recuperatio Ec. 


And the Period of Time of the Detention is another Rule; dix. 
being 24 Hours in Poteſtate hoſtium. Indeed ſubſequent Writers do 
not fix it fo preciſely : But they are then treating only upon * S. 29 CG. 2. 


vage. Bynker ſhoek, indeed, differs in the Premiſſes, Lib. 1. c. 4. 72 a | 
§ 24. (rhe 


Queſtiones juris publici: But Both agree in the Concluſion; For he pijze-ag,) 


allo puts it upon the DESPAIR OF THE RECOVERY of the Ship. which direds, 


«that re taken 
And this Hope, or Deſpair, muſt be a reaſonable and juſt One; Ships ſhall be 


not a hinten and arbitrary F eye or a mere Wiſh. de he 


Owners they : 
This Veſſel \ was 8 Days in Poſſeflion of the Enemy; near a Pb a dal | 


vage in Pro- 


Month, out of the Power of the Owners, (the Inſured ;) and almoſt portion tothe 


all the Hands taken out. So that, by the Terms and Intent of the Time they 


were in the 


Inſurance (which muſt be taken Agen for the Inſured, ) this pggegion of 


Voyage mutt be taken to have been totally defeated to the Inſurers; the Enemy.” 


the Adventure totally ſtopt ; and conſequently, the Condition 


broken, as between the In Murert and the Inſured. 


And this is different from Caſes of SALVAGE, where the Pro- 
perty is not altered; but the Marine Law only determines what 


thall be pau by the Owner, for the Salvage. 


This is a fetal Loſs: It was ſo long i in Poſſeſion of the Enemy | 


| that the Spes , was gone. 


Though this Ship was not carried into Por, i nor within the 2 
my's Fleet, yet it was 8 Days in Poſſeffon of the Enemy; and it 
might have been as many Months. And the Spes recuperandi would 


be as abſolutely gone, as if it had been carried into the Enemy's | 


F leet: Out of which, it might, Palſib y, be immediately retaken. 


Therefore the being carried infra Præſidia of the Enemy cannot 
be the true Rule: But the 7rue and certain Rule mult, in reaſon, 
PART IV. Vor. II. 1 a be, 
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— 


—— 


p. 686. * TY where the Spes recuperandi i 1s gene. indeed the being carried 


infra Praſidia may, in many Caſes, be an Evidence of this. 


Now upon the State of the preſent Caſe, all Hope of Retakiny 


was totally loſt and gone. 


However, the Principle of this Caſe is not new. For by Com- 


mon Law, the Thing taken from the Owner in War is gore, un- 
leſs the Owner makes freth Purſuit: And the Property of the 


>. Vawiſour | 


was not then 


.z Judge, nor 


even a Ser- 
jeant. 


Thing ſo taken in War belongs to the Captor. And the Com- 


mon-Law Rule is— That in a War, the Captor of a Ship has a 


Right to the Ship and Goods taken; anleſ the Owner makes freſh 
Purſuit ante Occaſum Solts. 7 E. 4. 14. * avi zſous ſaid, that it was 
adjudged in the Time of that ſame King, © q un q priſt tiel Meafon 


« des Enemies quel avoit priſe devant dun Engliſhe, que il averoit ceo 


* come choſe gatgne en batel &c: Et nemy le Roy, ne | Admiral, ne 


le Partie a qui le Property fuit devant &c; Pur ceo q le Partie 
« ne vient freſhment, meſme le Jour q il fuit priſe de luy, et ante 
Occaſium Solis, Et claime ceo.” And this Determination has 
never been ſhaken by any Common Law Reſolution : It has rather 


been confirmed and recogniſed. 


And the Determinations of the Admiralty-Courts will not affect 
this Caſe : For they have determined either upon particular Acts 


of Parliament, or upon the Principles of ober Laws than the 
Common Law. 


Law. And the 3 Acts of Parliament made in the preſent Reign 


+ 9824. 


But this bot will follow the Determination of the Common 


(which are All, upon this Head) are built upon the fame Principle. 
The + Saving-Clauſe in 29 G. 2. c. 34. ſuppoſes the Right of the 
Owner to be extinguiſhed and gone ; and that the Captor had a 


Right to the Thing taken: Otherwite, the Parliament had no 
Right to impoſe upon the Original Owners ſuch Terms of Payment 


for Salvage. The Act itſelf even calls them the former Owners: 
And it is the Bounty of the Act, to reſtore to them any Part 


at all. 


No Miſchief can ariſe from this Conſtruction: Many Inconve⸗ 
niences will flow from a contrary One. And Courts of Law will 


put liberal Conſtructions upon Policies of Inſurance. 


This Principle was recogniſed by Ld. Ch. J. Lee in the Caſe re- 
orted in 2 Strange 12 50. Denn v. Dicker: Where the being car- 


5 He into the Enemy's Port and detained 8 Days was eſteemed a 


total Loſs of the Voyage; and the Property of the Owners gone. 


This 
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4 * This is a Queſtion only. beticeen the Inſurer and the Tyfured: * P. 687. 
8 And the Inſurer had undertaken againſt 2% Sorte of 8. for 

1 a Premium received. And here the Voyage was totally loſt; and 

3 the Cargo entirely periſhed. So that there can be no Doubt as to 


the real Fuftice of this Caſe. 


Second Point — The Inſured had a Right t. aBanDON the Ship 2d Point, 
to the Inſurers, after her Coming into " Milſerd Haven. For the 
Property mfured was irrecoverably deftroyed. And here was 777 
mediate Notice given to the Inſurers, of the abandoning of it to 


them. 


Molloy Lib. 2. c. 7. pa. 27 +8. and Maline's Lex Mercatoria 23 Þ 
lay down the Rules 4 banda, Maline q Lex Mercatoria 11 


= puts it © where there is no Probability of parang to Sea, with the 
E: „Thing inſured.” 


5 Now here, the Ship was freighted with a ue Commodity, 
= (Fiſh, from Newfound-land,) Lond to hot Countries, (Portugal or 
1 Spain; ) was taken; and afterwards re- taken, and brought into Mil- 
1 ford Haven, without ſufficient Hands of her own, and requiring ſo 
much Refitment as was impoſſible to be finiſhed before the Cargo 
would and muſt be ſpoiled: And Part of the Cargo was thrown 
over-board, too. To what Purpoſe then ſhould the Inſurer be at 


the Expence of refitting the Ship, to carry a ſpoiled and uſeleſs Cargo? 


Little is to be found in our Books, about Abandoning. The 
Rule laid down was, That the Inſured has a Right to abandon 


to the Inſurers, where there are no Hopes of Saving the periſhable. 
1 Cargo: Provided there be no Fraud. 


This Ship was in Port; the Hands all in 1 in Priſon. 
Beſides, here was a total 12 For the Coſts of Salvage ex- 


ceeded the Value of the Thing ſaved. Therefore wade had a Right 
to abandon. 


% 


Sir Richard Lloyd and Mr. Serjeant Have, 6 on Behalf of the De- 


fendant, argued upon the fame two o Points; but made very dif- 
ferent Deductions. 


„„ ˙O⁰ nf B ²˙ ůmjAͤ ·¹¹Ä ˙˙A _ F ER CI on ne nn In”, os oe > 
wy — rer r . 2 N TTV 2 8 PA 7 q 2 72 DS” VT 8 
* e R * 9 e, PR ES fe FIC TEES ONS, 17 TO OO FOES N q a n N SRI 3 „ 
8 3 2 r Fane © I OY {apts 7 A pada FR 21 
* 


5 Firſt The e could not be liable as for a TOTAL Lok: if Pont 
£ = (Though they agreed it was an Average- -Lols. ) 
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The Capture of the Ship was not a zotal Loſs. The Property was 
not diveſted out of the Owners: A mere e without being 
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Michaelmas Te erm 32 Geo. 2. 


P. 688. * carried infra Præſidia, or ſome other ſuch runden, will not 


alter the Property. The Taking out the Mariners, and putting in 

the Enemy's Crew, is not enough todoit, Nor is the Detaining it 

8 Days: For it has been holden that 9 Days will not alter the 
Property. In Lucas's Rep. 77. Aſſievedo v. Cambridge, The Court 

+ They did held zh7s to be + very plain, That the Property was 79! there al- 


= 1 tered by the Taking. Vet in that Caſe there was 9 Days 


mination of Poſſeſſion by the Enemy. 
dhe Caſe it- the Defendant, ſaid That the Queſtion would not have born a 


And Dr. Henchman, in arguing for 
{elf, in Lucas: 

He reports „ Diſpute in the Admiralty-Court: For that the Law is clear, 
to be ad. That not Length of Time, but the bringing infra Praſidia, 


journed for 
further Argu- 


Fofter ſaid 


4 That Lu- perty is not diveſted without bringing the Ship Infra Præſidia. 


car's Report By nkerſhoek s Ducſhiones Furis publici, Lib. 1. c. 4, is contrary to 
of that Caſe 


(of which He Grotius's Opinion; and ſays That Length of Time alone is not 
| Himſelf had ſufficient to diveſt the Property.” Therefore this was only an 


a Note,) was 5 Average-Lols ; ; not a total Loſs, or a Diveſting of Property: And 
97 25 good if ſo, the Inſurer cannot be intitled to Recover. 


The Statute of 29 G. 2. c. 34. $24. directs Ships taken and 
retaken to be reſtored to the Owners, on paying Salvage. This 


was an Inſurance with Benefit of Salvage: So that the VOYAGE 
was not inſured ; but ONLY the — and Cargo. 


The Diſtinction! is between ſuch F a8 this / — Bene 
of Salvage, ) and Inſurances Intereſt or no Intereſt. In the former 
| Caſe, no Prevention of the Voyage can e the Inſurers liable. 


T here are 3 Caſes on n this Head. 


„ Pond v. King, H. 21 C. 2. B. R. Where the ee and 
e "1 Loſs of the Voyage was holden to be the Thing inſured againſt, by 
_ that Policy; which was without Benefit of Salvage, and Intereſt 
or no Intereſt, and free of Average: And this was holden not 
to be an Average-Loſs; but a total Loſs, within the Terms and 


1 Extent of that Policy. 


De * v. Ludlow, Tr. 5 7 . B. l in Compns 360. 
As Aſſumpſit upon a Policy whereby the Defendant inſured the 
Plaintiff, Intereſt or no Intereſt; and merely a Wager-Policy: And 
the Ship was taken by a Pirate, detained 9 Days, and then re- 
taken. This was determined for the Plaintiff; becauſe he received 


a Damage by the Interruption of the Au. 


Fitzgerald 


« js that which diveſts the Property.” And He even cited 
ment. N. B. a Caſe of 4 Years Poſſeſſion not altering the Property; and 
Mr. Juſtice alſo a great many other Authorities, to prove © That the Pro- 


3 


Michaelmas Term 32 Geo. 2. 


1 


ꝶ6j 


Fitzgerald v. Pole, P. 23 G. 2. Where the Plaintiff's Intereſt was * P. 68 
by the Policy ſettled at 1000 J. And there was Benefit of Salvage. 
The Crew mutinied : Whereby the Cruze was totally interrupted 
and loſt. It was holden ut to be a total Loſs: though the Voyage 
Was obſtructed by a Mutiny. 


” 


Here, neither the Obſtruction of the Voyage, nor the Loſs of 
the Mariners, makes it a total Loſs : . And it not, _the Inſurer | is 
not liable. 


Many Things may be thrown out of the Caſe, as to the firſt. 
Point, the Loſs of the Ship: vig. the Cargo were, has the Tem em- 
peſt 3 the Saving Part of the Cargo. 


They denied the * Principle laid down by beit Opponents as thi J. ante 636, 

Raule of the Common-Law, to have been ever determined: On the 
contrary, there has been a vaſt Variety of Opinions about it. Nor 

indeed can any Determination be made, on the Principles of our 
Municipal Laws: For the Queſtion concerns Foreigners, as well 

as Natives; and is a Queſtion of genera. Law, not of any 29 

cular and local Law. a 
The Acts of Parlianicat that have been mentioned, are not built 

upon the Principle that has been aſſigned, (V. ante 686 ;) but upon 

right Reaſon, Juſtice, and Equity. Whether this was a © total 
« Loſs, or not,” muſt be determined by the Laws of War, and = 
the Law of Nature, that 1 is, of right Reaſon. 


The Captor has, 1 a Time, only the poſofry Riche; not D 
abſolute Right. The Right to zake, is not the per/5nal Right of 
the Taker. but the Right of the Subject of that Nation of which 
He is a Subject. So, the Right of Re-7a#7g, is not perſonal to 
the Re-takter ; but national, to any Subject of the Re-taker's Na- 
tion. At firſt, Each is only pefeſory Neither 7. akimg nor Ae 
give an abſolute Property. : 


The freſh Purſuit muſt Jevend upon Circumſtances : It cannot be 
confined to any limited exact Time; (as ante Occaſum Solrs. ) Bur- 
 lamagut's Principles of natural Law, Lib. 1. c. 6. Lib. 2. 2 A 
frefb Pur fuit carried on as ſoon as may be, will prevent the mere 

paſſeffory |. Property from becoming an av/o/ute Property. Our Ships 
of War and Privateers are in a CONSTANT State of Purſuit : They 
cruiſe, in order to re-tałe, as well as to take. 


Indeed there muſt be a fixed Limit of the Time of this Poſleſ- 
ſory Property Sec avfolute. And this Limit! is, When the right 
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Nichaelmas Term 32 Geo. 2. 


t% P. 690. *Owner may be. ſaid to Give ur his ( Claim, his Shes recuperandi. 
It is agreed, that Carrying mjra Praſidia, merely, will not be a ſuf- 


ficient Limit : Neither can the mere Eff luxion of Time. This jixed 


Limit has never been preciſely ſettled by Writers. Therefore the 
Spes recuperandi is and muſt be the CRITERION. 


The Queſtion indeed will not be fo caſily ſettled, gen this 
* Spes recuperandi is GONE, and when it SUBSISTS.” But in our 


Seas, where our Ships are in a conſtant State of Purſuit, this FROPE 


of Recovery can never be ſaid to be gone ſo ſoon as within 8 Days 


Eſpecially, when in Fact and Nea. this Ship Was ac/ wally retaken 
at me End of 8 Days, 


Tur Count or a Jury are the proper Judges of this Proba- 


bility or reaſonable Hope of Recovery. Tl that i 1s gone, the abſolute 
Property is at veſted in the 8 


The Acts of Parliament do not mean to conſider the Point if : 


Prope ty. 


2d Point. . vcore — The Circumſtances ſtated do no intitle the Inſured 


to abandon the Ship to the Inſurers. This Right to abandon ſup- 
poſes a total Loſs. This was only an Average Loſs. 


8 They diſputed the Podien t That the kae are to by fa- 


% voured.” The Words of the Policy are calculated to prevent 
their abandoning. This Doctrine of abandoning, is a very incon- 


YO: One to Inſurers. 5 


As to Molloy and Malines—Almot any Thing may be proved by 


* Lord Manſ- Citations from them *. 
field ſpoke | 


extremelywell 


of eee The Under-Writer can never 1 nocd to  infurs; againſt theſe 


frets Wri- accidental Perils in diſtant Ports; but only againſt the general Perils 
og (ob of the Ex1sTENCE of the Cargo: The Inſurance is not upon the 


all the reſt beneficial Sale of the Goods, * the Danny of them; but only on 
except Coc- the SAFETY of them. 


ceius;) an 
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eſpecially, as There are ſeveral Caſes, where 15 ui was totally loſt, and 


well worth there was an End of all Claim and Right. 
reading, his 


Book of Prizes 
| (Queftioms As to Inſurances upon a Cruiſe, All thok Caſes are cut u by 


e Juris ) the Roots, by the Caſe of Fitzgerald v. Pole: Which determined 


« that the Object of Inſurance, is s the Bopy of the Sh: 7. not the 
— eri: — 
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* Bynkerſboek 8 Opinion is, «That there neither is nor can be any.* P. 691 
cc 7 f. Li 
general Rule laid down tor a Limit : But every Cate muſt de- 
* pend upon its Own Circumſtances. ä * Lord nter, 
firtd. He does 


ſay ſo: And he combats the Opinion of Grotins, (tupported by many other Wraiters,) ** that 24 hours 2 


« Poſleſlion is the fixed Rule.“ 


There is a Common Law Caſe, in March 1:0. pl. 188. * That 
« the Property is not altered, unleſs the Ship be brought %a 
5 Præſiia of the Enemy. 4 


- The Counſel for the Plaintiff, in i Rodin ies to ; hi Caſes that Reply 
have been cited — 


iſt. The only Caſe which may ſeem inn Us, is the Caſe 18 Point, 
abridged by Viner, in Vol. 16. Pa. 405, 406. Title Policy of Inſu- 


rance, Letter A. pl. 1 3. Aievedb v. Canibridge, reported in Lucas 


7. (called 10 Mod.) “ That being 9 Days in Pejeffion of the Enemy 
„ (without being carried fra Prejidia) does not alter the Pro- 
«« perty.” But there was uo Detern.mation upon that Caſe. Be- 


Tides, that was upon a Policy Intereſt or no e and the V Hage 


Was the Thing there inſured. 


The 3 — of Pond v. King, De Paiba v. Lale, and Fitz 
gerald v. Pole, are no Proofs of their Point. 


Pond v. King was In or no Intereſt. Ana is Ct: gave 


no opinion about the Property They founded their Judgment e ON 
theC ruife being inſured. 


De Paiba v. Lan was an Average-Loſs. There was no 
Determination upon the Property : For there alſo, the Voyage was 
interrupted. 


F e v. Pole was . an e of a4 Month 5 Cruih. 
So, that too was upon the Poyage®. 5 ==" #N. 8; This 
| _ Judgment was 5 


| „ for the Plain- 
The Tetality of Capture depends upon the Spes recuperandi : tifin B. R. 


And here was none. The Average-Loſs here ſtipulated for, i is where who ſuppoſed 


this to be the 


the Voyage is performed ævirhout Interruption. ame Point 


with the Caſe 
of Een N.. 


They do not diſpute our Principle « of the Shes recuperandi er 


being the true Criterion. But they ſay, Our Ships arc in con- che Houſe cf 


5 Plant Purjuit, in Seas frequented hy our Men of Var and Lordsreverſed 


the judgment, 
cc 
Privateers f becauſe they 


thought it 4% 
Stinguifhabye 
7 from Pon c 
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Michaelmas Term 32 Geo. 2. 


* P. 692, * Now it is hard to conceive a Puriuit wir HO an OBJECT, 


or even a Knowledge of any particular Ship's being taken. Freſh 
Purſuit means the going in Queſt of Hr particular individual Ship, 
which 1s taken. 


This Rule would carry it ork too far, and proves too much. 


Fot if 8 Days be not ſufficient, it might be carried to 8 or 10 


Months, or to any mdefinite Time: So that there would be no Li- 
mit at all left. This is a Queſtion that our Courts muſt determine 
according to our Laws. We only contend for the Time of a rea- 
ſonable Hope or Recovery: Not for a wanton or groundleſs Hope. 


Now uo ſuch reaſonable Hope can remain, after the Ship's continuing 


8 Days in Poſſeſſion of the Enemy. 


Grotius, in Lib. 3. c. 6. pa. 28 5. ſays—““ Sed. recentiori jure 


< Gentium inter Europæos populos introductum videmus, ut talia 


« capta cenſcantur, ubi per horas Weine quatuor in poteſtate hoſtium 
“ fuerint.“ 


2d Point. N It has been urged, « that the Inſured can in no Caſe 


« abandon.” On the contrary, All provincial Laws allow the 


»Lord Many Power of abandoning, i in Jome Caſes. * 


feld—lt goes 
ſo far back, as 


the N This Caſe falls within the Reaſon of the Caſes that have been ale 


Law and the ready cited: And the 1 nconveniences that have been ſuggeſted, are 
Laws of Ole- | 


altogether 1 imaginary. 


5e. 


Lord Mansrizrp obſerved, in n general, that a latte Field of Ar- 
Sument had been entered into; and that it would be neceſſary 


to conſider the Law of Nations; our own Laws, and Acts 


of Parliament; and alſo the Law and Cuſtom of Merchants, 
which makes a Part of our Laws. 8 
Cur, ADVIS', 


On Th urſaay, 234 of Noventber 17 58— 


1115 i; L405 delivered the Reſolution of the Court, (after baving 


firſt ſtated the Caſe and Queſtions, very par ticularly. 1 
Lord Wass PIBLp— 


It is not neceſſary to confine what ſhall be ſaid, to the two diſtinct 
Queſtions that are ſtatcd, 


The Sener! Queſtion is, Ww hether the Plaintiff were, on the 


19th of January 1757, intitled to recover againſt the Inſurers, as 
. SS an 


22 
9 
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* upon a TOTAL Loſs ; Under an Offer to abondon the Ship and“ P. 693. 
Cargo to the [Infurers, for them to make what Advantage of 
« Salvage they could.” (For an Offer „ to abandon” was ther 
made : And nothing has PINE lince that Time, to alter the 


Caſe.) 


There is onePoint which, Weare of All of Opinion, is immaterial 
as between the INSURERS and the INSURED ; vzz. © Whether by this 
Capture, the PRoPERTY was or was not transferred to the Ene- 
„my, by the Law of Nations.” That Queſtion can happen but in 

Tuo Caſes: namely, (1ft.) Between the Owner and a Neutral Per- 
| fon who has bought the Capture from the Enemy; a ) Between 
the Owner and . | 


If the Ship taken by an Enemy eſcapes from the Enemy, or is 
7 retaken ; or if the Owner redeems (ranſoms) the Capture; his Pro- 
| perty is thereby reveſted: Which Property in the chip taken was, by 
the Law of Nations obtained * the Coo: fy 


The General Propoſition of Writers upon this <ubject i is, That 
gu ab Hoſtibus capiuntur, ſtatim 3 unt: Which is 
to be underſtood, ©* when the Battle rs ov Indeed, Nothing can 
be ſaid to be taten, till the Battle is over: And the Battle is not 
over, till all immediate Purſuit has ceaſed, and all Hope of Reco- 
very is gone. This is the Definition of a Capture, referred to by 
our Prize- Act 29 G. 2. c. 34. of a Ship taken by the Enemy. And 
accordingly, Voet, in his Commentary upon the Pandects, Lib. 49. 
Tit. 15. Vol. 2d. 1155. and many Authors he refers to, maintain, 
with great strength, per ſolam OCCUPATIONEM domrmu Pra dæ 


A ox e e. 


Y One Argument aks to prove it, 3 6e . 1 b he Captor 
FF *©< has got Po/z/fon, no Friend, F ellow-Soldier, or Ally, can take 
© it from him; becauſe 1 it would be a Violation of his Property.” 


- But other Writers and States have drawn other 7 WY by arbitrary 
3 Rules; and partly from Policy, to prevent 700 eaſy Diſpoſitions to 
3 Neutrals ; and partly from Equity, to extend the Jus Pojthmimny in 
Favour of the Owner. No wonder there is ſo great Incertainty and 
Variety of Notions amongſt them, about fixing a poſitive Boundary 
by the mere force of Reajon; where the ſubject Matter! 1s arbitrary, 
and not the Object of Reaſon alone. 


Some have aid, from the Roman Law hien was introduced i in 
Favour of the Liberty and Condition of a Roman Citizen taken 
Captive,) © that the Prize muſt be brought 1% Prajidia. But, 
*« what Cuſtody at Sea ſhould be equal to Præſidia at Land,” is 2 
new Fund of Diſpute, and leaves the Matter Juſt vehere it was. 
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* P. 692. 
or even a Knowledge of any particular Ship's being taken. Freſh 
Purſuit means the going in Queſt of that particular individual Ship, 
which 1 is taken. 


This Rule would carry it much too far, and proves too much. 
Fot if 8 Days be not ſufficient, it might be carried to 8 or 10 
Months, or to any indęfinite Time: So that there would be no Li- 
mit at all left. This is a Queſtion that ur Courts mult determine 
according to our Laws. We only contend for the Time of a rea- 
fonable Hope or Recovery: Not for a wanton or groundleſs Hope. 
Now no ſuch reaſonable Hope can remain, after the Ship s continuing 
8 Days in Poſſeſſion of the Enemy. 


Grotius, in Lib. z. c. 6. pa. 285. ſays—“ Sed recentiori jure 


*« Gentium inter Europæos populos introductum videmus, ut talia 
“ capta cenſcantur, ubi per horas viginti quatuor in poteſtate hoſtium 


60 fuerint.“ 


„ abandon.” On the contrary, All e Laws allow the 


Lord Mar: Power of abandoning, | in ome Caſes. Wy 


 feld—lt goes 
ſo far bach, as 


Laws of Ole- altogether i imaginary. 


Lord MANSFIELD obſerved, in ceneral, that a large Field of Ar- 


gument had been entered into; and that it would be neceſſary 
to conſider the Law of Nations; our own Laws, and Acts 
of Parliament; and alſo the Law and Cuſtom of Merchants, 
which makes a Part of « our Laws. 
Cux. Apvls'., 
On Thurſday, 23d A Novenber 17 8 — 


"His Lordſhip delivered the Refalurton of the Conte. (after having 
firſt ſtated the Caſe and | Queſtions, ver y Par ticular] 4 * 


Lord MANnSFIBLD— 


It is not neceſſary to confine what ſhall be ſaid, to the two diſtinct 
Queſtions that are ſtated. 


The General Queſtion i is, "Whether the Plaintiffs Were, on the 


1Sth of January 1757, intitled to recover againſt the inſurers, as 
upon 


2 


* Now it is hard to conceive a Purſuit WITHOUT an OBJxcr, 


2dly. It has been urged, * « that . Inſured can in 20 Caſe 


This Caſe falls within the Reaſon of the Caſes that have been a- 
Law and the ready cited: And the Inconveniences that have been ſuggeſted, are 


1 
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CS N 1 


* upon a TOTAL Loſs ; Trader « an Offer © to abandon the Ship ind* P. 693. 
«« Cargo to the [nfurers, for them to make what Advantage of 


% Calvage they could.” (For an Offer ** to abandon” was hen 
made : And nothing has — ND ſince that Time, to alter the 
9 


There is one Point which, We are of All of Opinion, is immaterial 
as between the INSURERS and the INSURED ; vis. Whether by this 
Capture, the PRoPERTY was or was not transferred to the Ene- 

„ my, by the Law of Nations.” That Queſtion can happen but in 
ee Caſes : namely, (Iſt.) Between the Owner and a Neutral Per- 
ton who has bought the Capture from the wy (2d.) Between 
the Owner and 3 


"2 It the chip taken by an Enemy eſcapes fram the Enemy, or is 
"8 retaken ; or if the Owner redeems (ranſoms) the Capture; his Pro- 

perty is thereby reveſted: Which Property in the chip taken was, by 
the Law of Nations obtained oy the Captor. 


The General Propoſition of Writers upon this eubject is, That 
* gue ab Hoſtibus capiuntur, ſtatim Capientium unt: Which is 


do be underſtood, © when the Battle is over.” Indeed, Nothing can 
© | be ſaid to be taker, till the Battle is over : And the Battle is not 
3 over, till all immediate Purſuit has ceaſed, and all Hope of Reco- 
4 very is gone. This is the Definition of a C apture, referred to by 
F our Prize-A@ 29 G. 2. c. 34. of a Ship taken by the Enemy. And 
a ccordingly, Yor, in his Commentary upon the Pandedts, Lib. 49. 
5 Tit. 15. Vol. 2d. 1155. and many Authors he refers to, maintain, 
Y with great <trength, per Jolam OccuPAT IONEM dominiun 8 
1  hojlibus acguiri. 

= One Argument uſed to prove Mts". M844 that the Inſtant the Captor 
Z * has got Poe ion, no Friend, Fellow-Soldier, or Ally, can take 
1 « it from him; becauſe 1 it would be a Violation of bis Property.” 

* But her Writers and States hav Jew other Lines, by arbitrary 


Rules; and partly from Policy, to prevent too eaſy Diſpoſitions to 
Neutrals ; and partly from Equity, to extend the Tus Pojthhminu in 
Favour of the Owner. No wonder there is ſo great Incertainty and 
Variety of Notions amongſt them, about fixing a poſitive Boundary 
by the mere force of Reajon; where the ſubject Matter 1 18 arbitrary, 8 
and not the Object of Reaſon alone. 


Some have ſaid, from the Roman Law (which was introduced in 
Favour of the Liberty and Condition of a Roman Citizen taken 
Captive,) © that the Prize muſt be brought :7jre Prajidia. But, 
5 26% Cuſtody at Sea ſhould be equal to Prajidia at Land,” is à 
new Fund of Diſpute, and leaves. the Matter juſt vehere it was. 
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P. 694. *The Writers whom Grotius follows, and many more who follow 
* 7. The Or- him, and ſome * Nations, have made 24 Hours quiet Poſſeſſion by 


the Enemy, the Criterion. But hie, + Bynkerſhoek and other Wri- 
ters whom he follows, and ſeveral Nations abſolutely deni. Some 
have ſaid that the Ship muſt be carried into the Enemy's Fort, con- 
demned there, fail out again, and arrive in a Friend's Port. All 
theſe Circumſtances are very arbitrary: And therefore fis is gene- 
rally exploded. 


1 have tak en the Trouble to inform Myſelf of the Prattivs of the 


Court of Admiralty in England, before any Act of Parliament com- 


manded Reſtitution, or fixed the Rate of Salvage : And I have 
talked with Sir George Lee, who has examined the Books of the 
Court of Admiralty, and informs me That hey held the Property 


NOT changed, fo as to bar the Owner, in Favour of a Vendee or 


Recaptor, till there had been a Sentence of Condemnation ; and That 


in the Reign of King Charles the 2d. Sir Richard Floyd (Father of 


the late Sir Nathaniel) gave a ſolemn Judgment upon the Point, 


and decreed Reſtitution of a Ship retaken by a Privateer, after ſhe 
had been 14 Weeks in the Enemy's Poſſeſſion, becauſe She had NO 
been CONDEMNED. 
a Vendee, is cited at the End of Ajjeveds v. Cambridge, in 1695, 


(Lucas 79- ) after a long Poſſeſſion, 1100 Sa es, and as Voyages. 


But whatever: Rule ought to be followed, in Fardr of the 


Owner, againſt a REcAPToR or VI N DEE, it can no way affect the 


fy : He muſt therefore bear the Loſs a&za/ly ſuſtained; 


liable to no more. 


Caſe of an Inſurance, between the INSURER and INSURED. 
an Action againſt the Hundred for a Robbery, a Queſtion che as 


And the Inſurer muſt pay the Value. 


well be ſtarted, „Whether the Property of the We as againſt 


cc the Owner, was changed by the Sale.) 


The ship is : loft, by the Capture ; ; 1 She be never con- 


demned at all, nor carried into any Port or Fleet of the Enemy : 


Owner recovers or retakes her, the Infurer can be in no other Con- 
dition than if She had been recovered or retaken before Condemna- 
tion. The Reaſon is plain from the Nature of the Contract. 
Inſurer runs the Riſque of the Inſured, and undertakes to indemni- 


So that if ter Condemnation, the Owe reco- 
vers the Ship in her complete Condition ; but has paid Salvage, or 


been at any Expence in getting her back; the Inſurer muſt bear 
the Lois ſo e Juframea. 


A Capture by a Pirate, (and! in Spain, Venice, and England, the 
Geods go to the Captor of the Pirate, againſt the Owne,; as there 
4 


Another Caſe, upon the ſame Principle, againſt 


(Upon 


If, after Condemnation the 


The 


and can be 


Can 


i 
+ a 


Michaelmas Term 32 Geo. 2. 


*can be no Condemnation, to intitle the Pirate;) or a Capture OPIN 1 69 5 0 
a Commiſſion, where there is no War; do not change the Property . 


Yet, as between the Tn/urer and Inſured, _ are juſt upon the 
Jame Foot as Captures by an Enemy. 


6323 


This Point never 10 have 1 ſtarted i in Policies upon real 


Intereſt; becauſe it never could have varied the Caſe: (And in this 
Cauſe, the Queſtion could not have been material, if the Parties 


had not ſuffered the Cargo to periſh, while they ſquabbled /b 
ſhould take it.) But Yager-Polcies gave Riſe to it: It was neceſ- 
ſary to ſet up a total loſs as between third Perſons, for the Purpoſe 
of their Wager ; though s in Fai the Ship was 6 als, and reſtored to 


the Owner. 


In the Caſe of Afi evedo v. Cambrid ge, the Man of War which 


retook the Ship, brought her into the Pest of London, and reſtored 
her to the Owner upon reaſonable Redemption: (That appears 


from the Special Verdict; though not ſtated in Lucas.) And then, 
the Owner, not abandoning the Ship, could only have come upon 


the Inſurers for the Redemption; and no queſtion could have ariſen 
upon the Change of Property. But the Policy being Intereſt or 1:9 
Intereſt, without Benefit of Savage, the Queſtion aroſe upon the 


Ter ms and Meaning of the — That Caſe was not gerermined. 


In the Caſe of Spencer v. F Fanco, bee Lad Hordwicke at Guild- 


hall 1735, The South-Sea Ship, Prince PFrederich, had returned ſafe 


to the Port of London, with her Cargo: The Wagerers contended 


«© She was totally loſt at La Vera Cruz,” from this Notion of D 
: Change of e but failed. 


De Paiba v. Ludlow was alſo a er Phe ad the Property 
could not be changed, becauſe there was then no War, nor even 


a Declaration of War: But the Court held“ that as the Ship was 


once taken in Fact, the Event had happened, though She was 
« afterwards recovered.” So, in the Caſe of Fond v. King; which 
Was > alto a — 


But! in the Caſe of Pole v. Fitzgerald, the 1 of the Tadges 


and the Houſe of Lords (in 1754, by the Name of Fitzgerald v. 
| Polo,) held, * that though the Ship might be deemed for a Time, 


« as loſt t, *as She was afterwards recovered, the Event of a 
total Los he had ot finally Append according to the Conſtruction 


« of the Wager.” 


Theſe are all the * where this Queſtion has been debated. 


But this is à Policy upon REAL INTEREST, 


The 
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*The angle Queſtion therefore upon which 77 Caſe turns, is, 
Whether the Inſured had, under all the Circumſtances, upon 
the 18th of January 1757, an Election to ABANDON.” 


The Loſs and Diſability was in it's Nature total, at the Time it 


happened. During Eight Days, the Plaintiff was certainiy intzitled 


to be paid by the Inſurer as for a total Loſs: And in Cale of a Re- 
capture, the Inſurer would have tod in his Place. The ſubſequent 


Re-capture is, at beſt, a Saving only of a null Part: Half the 


Value mult be paid wor Savage. The Diſability to purſue Fe Loy - 


age, ſtill continued. The Maſter and Mariners were Prijoners. 
The Charter- party was di/o/ved. The Freight, (except in Proportion 


to the Goods ſaved,) was /off. The Ship was neceſſarily brought into 
an Engliſh Port. What could be ſaved, might not be worth the 


Expence attending it: (Which is proved by the Plaintiff 8 Offer to 


ADSI F 


The Ad Title to Reſlitution ariſing from Fe Re-capture, 
at a great Expence, of the Ship diſabled to purſue her Voyage, can- 
not take away a Right veſted in the Inſured at the Time of the 


6 Capture. But becauſe he cannot recover more than he has ſuffered, 
he mutt abandon what may be ſaved. 


The better Opinion of the Books ays—“ Sufficit ſemel extitiſſe 
« conditionem, ad beneficium aſjecurati, de amiſſione navis ; etiam 


quod poſtea ſegueretur recuperatio : Nam per talem recuperationem - 
non poterit præjudicari aſſecurato. I cannot find a ſingle Book, 
antient or modern, which does not ſay, « that in Caſe of the -hip 
being taken, the Inſured may demand as for a total Loſs, and 
« qgbandon.” And what proves the Propoſition molt ſtrongly, is, 
That by the general Law, he may abandon in the Caſe merely of 
an Arreſt, or an Embargo, by a Prince not an Enemy. Poſitive 
Regulations in different "Countries have fixed a preciſe Time before 
the Injured thould be at Liberty to abandon in that Cate. The 
Fixing a preciſe Jime c proves the general Principle: Mn 


Foes: Argument holds flronger, in the Caſe of tie other Pot! icy 


with Regard to the Goops. The CARGO was in it's Nature perifh- 
ahbe; deitined from Newfoundland to Spain or Portugal; And the 
Voyage as abſolutely defeated, as if the Ship had been wrecked, and 


a third or tourth of the Goods ſaved. 


No Capture by the Enemy, though condemned, can be ſo total 

a Lots as to leave no Peſſibility of a Recovery. If the Owner him- 
ſelf thould retake at % Time, he will be intitled : and, by the * 

Act of Parliament, if an Eugliſb Ship retakes at any Time, (before 
Condemna- 
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Condemnation or afzer,) the Owner 1s intitled to Reſtitution, upon * P. 697. 
ſtated Silvage. This Chance does not ſuſpend the Demand, for a 

73:al Loſs, upon the Inſurer : But Juſtice is done, by putting him 

in the Place of the Tnjured, in Cate of a Recapture. g 
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9 In Queſtions upon Policies, the Nature of the Contract, as an 
* Trdemnity and nothing elſe, is always /iberally conſidered. . There 
Z might be Circumſtances, under which a Capture would be but a 
Niall temporary Hindrance to the Voyage; perhaps, none at all: 
As, if a Ship was taken, and in a Day or two, eſcaped entire, and 
= purſued her Voyage. There are Circumſtances, under which it 
would be deemed an Average-Loſs: If a Ship taken is immediately 
ranſomed by the Maſter and purſues her Voyage, there the Money : 
paid is an Average-Loſs. And in ALL Caſes the Inſured may chute 
« NOT to abandon.” >» : 


In the ſecond Part of the © Uſage and Cuſtoms of the Sea” (a 
French Book tranſlated into Eugliſb,) a Treatiſe is inſerted called 
„ Gu1DoN :” Where * after mentioning the Right to abandonupon * C. . $1: 
a Capture, he adds, “or any other ſuch Diſturbance as defeats the 
Voyage, or makes it not worth while, or worth the Freight, to pur- 
Ls, = "GD 1 


I know that in /ate Times, the Privilege of abandoning has been 
 r-ſtrained for fear of letting in Frauds: And the Merchant can 2 
elet to turn what, at the Time when it happened, was in it's 
Nature but an Average Loſs, into a total One, by abandoning. But 
there is no Danger of Fraud, in the preſent Cate. The Loſs was 
total, at the Time it happened. It continued total, as to the Deſtruc- 
tion of the Voyage. A Recovery of any thing could be had, only = 
upon paying more than half the Value (including the Cotts.) 
What could be ſaved of the Goods, might ot be worth the Freight 
for ſo much of the Voyage as they had gone when they were 
taken. The Cargo, from it's Nature, muſt have been fold where it 
woas brought in. The Loſs, as to the Ship, could not be eſtimated, 
Z nor the Salvage of half be fixed, by a better Meaſure, than a Sale. 
In ſuch a Cafe, there is no Colour to ſay, that the Inſured might 
not d//entangle himſelf from unprofitable Trouble and further Ex- 
pence, and leave the Igſurer to fave what he could. It might as 
reaſonably be argued, that if a Ship ſunk was werghed up again at 
a great Expence, the Crew having perihed, the Inſured could 
not abandon, nor the Inſurer be liable, becauſe the Body of the 
Ship was ſaved. „ 9 


We are therefore of Opinion, that the Loſs was Tor AL, by the 
; Capture; and the Right which the Owner had, after the Voyage 
1 was defeated, * to obtain Reſtitution of the Ship and Cargo, pay- 
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« P, 698. & ing greatSalvage to the Re- -captor, * might be ABANDONED to the 
Inſurers, after She was brought into Miljord Haven. 


Let the Paſtea be delivered to the PLAINTIFF, in both Cauſes, 


Friday 24th 
Aa mbecr 

” 
1 7 J 92 


Hawks ver. Cros ton. 


— Treſpaſs vi et Armis for an Aſſault and Battery, brought there 


violent Battery upon the Plaintiff, whereby he loft an Arm. The 
fendant mis „Not guilty,” as to Vi ct Armis : and Iſſue Wa 
joined thereon. 
„ Aſhult demeſne.” To which, the Plaintiff replied De 1 injuria 
e {ul proprid, abſque tali cauſd: On which, Iſtue is joined likewiſe. 
Upon Trial of theſe Iſſues, the Verdict finds the Defendant, GENE- 
RALLY, Guilty of the TRESPASS cithin written; and gives the 
Plaintur 8 50% Damages. Jagen for the Plaintift, 


» 


Mr. Nares, for the Plaintiff in Err; Objected cc That this / Tr — 


& , It is no Verdict at all, as to the material Iſſue, Which affects 
„ the true 
W hereas a Verdict ought to be ſuſhcient, both 1 in Point of Ma? 
and of Form. 


Here arc two Iſſues BY® Ps WI becher Guilty, or not Not guilty.” 
On which Iſſue is joined; (2.) “ Whether the Defendant beat the 
„% Plintf, without the ae Carje.” And the Verdict is , „That 
„the Defendant is guilty of tne I reſpals, GENERALLY 2 Which 
15 no more than the mere Fact which the Defendant has acknow- 
1 „ 1e 0ged; but has inſiſted, at the fame Time, that he had a Canſe 

Styl? 159. e Lee: Sryle 210, 09. Wt ederf. 341. 
Bar 2 v. Chap man. 2 Keble 278, 280. 8. C. 


And this ba d Finding can not be a 417 by any statue, or by 
any other Method. Se; lo 167. THebbs v. Blanchard is in Point 
with the prefent Caſe : Where the Defendant was clearly found 
| "7 Guilty gone! Ys ; (chough he 1 is ert Said to have been found 

29 Zulity.) | 
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An fumaterial Te cannot 55 1 885 by any V el edict; Neither 
can an material Herdie be aided by ary NICADS W hatever, This 
Verdict ought to have been “ Guilty as to the firit Iue;“ And 
n The Leclarethaonts alle, Sed; (as in L Entries 5 10.) 


i | ER! 5 5 Mr. 


RR O R upon a Judgment of B. R. in Ireland, in an Action of 


above 15 Years ago (in 16 E. 2.) charging Special Damages For. a 


As to The Special Damages, he pleaded, *<* ſon 


60 75 1 795 INCOMPLETE ; and the Court cannot give J ud meut upon. 


Gueſtion between the Parties or the Merits of the On, 19 7 5 


a to the ſccond Hue“ That the Defendant beat the Plaintiff as 


; : 
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Aſhurſt contra, for the defendant in Error. 


The Queſtion is Whether this Verdict be decifve between the 
« Parties.” The general Rule is“ That Verdicts ſhall be favour - 
« ably conſtrued.” And © if a Verdict can be concluded out of the 
« Finding, to the Point in Iſſue, the Court ſhall work it into Form, 


% and make it ſerve. Hob. 54. is fo expreſsly. 47 E. 3.19. 4. 


there cited. Trials per Pais, 294. to 400. 


Theſe Damages are no leſs than 8 50 J. And the Plaintiff is pre- 


eluded in Time, from bringing a rew Action: (F or this is an Ac- 


tion of near 20 Years ſtanding, by Reaton of the Defendant $ Na 


ving abſconded.) 


This Treſpais mult be intended an Aſſault without Cauſe: Elſe, 
it would not be a Treſpaſs. And the Finding is,“ That he is guilty 
« of the Treſpaſs within ritten: Which is lufficlent. Cro. Els. 


854. e v. Baker proves it to be lo. 


It has been argued, « that this! 18 Finding Nothin 8 more e than the 


has Defendant has already acknowleuge 6: : 


But the Defendant does not here acknowledge the Troſpaſe : 1 F 


on!. ly acknowledges the meer Fadi of the hallt. 


Style 150 8 210. is a very light Authority: - and not to the 


Point of a Floding” by Verdict, 10 much as to the Joining of 


the Iſue. 


Mr. Nares, in Reply—Cro. Elix. 8 54. 18 Right: For there the 
Finding was right as to the ential” Part, ans only defective in 
Form. Here, it is eſſentially incomplete. Nor do Mr Afrurſt's 
other Caſes affect this preſent Cale. The Detenaant admits the Fact 


1: adeet : But he adds an WXCUIC, | ſufſicient to juſtily ö n” 


17080 Maxs? 181 DP The Queſtion ; 18,5 Whether this Verdict 


« is % uncertain, that the Court can not give Fudgment upon it; 
2 O 
"0 but mult award a Fer e Jacia; de odo. 


1 ahi 4 V . Aan 8 Principle is true, and juſt; namely. Thot 


«© where = Intention of the Jurs is manifeſt and bey yond Doubt, 
„ the Court will et right Matters of Farm, and the: mere Act 2 


& the Clerb.” 


AndI tink that the preſent Caſe is ſuch a clear Caſe, that the 


Court may here give Judę ment upon, tne / t, Firding; though 
the 


—_y — 
— 


— 


lll Michaelmas Term 32 Geo. 2. = 


} | p. 700. the Clerk may have been irregular and faulty in Point of Form: It 
1 is very clear what the Jury meant. 4 
r. Juſt. Dxx180N—Certainly, The Court ought not to award 7 

Al 25 cuire Jacias de novo, where the Verdict 1s only ey in Form. "F 
..- And this here is no more than an Omiſſion of the Clerk in Point 1 
þ | of Form, in not being more particular than it is. But the Mr ax- 1 


G of the Finding 1s plain. 


In 
e 


* 7c, im He mentioned a Caſe Temp. Lord Hardwicke * Adlam v. Toe— 


bn Sc, V. 3 Writ of Error out of Stepney Court, P. 11 G. 2 B. R. Where the 1 
1 e oe [fue was upon the Cauſe of Action ariſing within the juriſdiction Y 
1 Cauſe, in 4% of the Court; (the Defendant having pleaded © that it aroſe WIth- AF 
Wl Court. out, and the Plaintiff having replied “ that it aroſe within it;“) 2A 
# And the Jury found * that the Defendant promiſed j in Manner and 'Y 
1 Form prout the Plaintiff had alledged G . Which was objected 3 
1 ſ =. | «© not to be ad idem. There, indeed, the Judgment was reverſed ' 
= „„ upon another Objection: But in ſpeaking to the Objection which I 1 
4 have mentioned, the General Principle was allowed, from the Bench, 


« That Verdicts are not to be taken ſtrictly (like Pleadings;) but = 


« that the Court will collect the Meaning of the Jury, if they gave ; 9 
ww en a Verdict that the Court can underſtand them.“ %%ùͤͤ;öͤ , 


1 am ſatisfied, upon the Reaſon = the Law, that this 1 is s ſuf- 4 
ficient. F 


Hobart 5 4. lays down a very juſt Rule, 0 That though the 
Verdict may not conclude formally or punctually in the Words 
of the Iſſue, Yet if the Point in Iſſue can be concluded out 


of the Finding, the Court thall work the Verdict into Form, 
% and make } it lerve. 


: 448 :: 


6 


QA 


Mr. Juſt. FosTER—I think this is ſufficient. The Jury could 


not have found thus, wnle fs the Defendant had tailed i in proving 
5 his Juſtification. : 


My Juſt, Wiler held acordingly—Every Body knows that 2 
this Sort of Trial, turns upon the Proof of the Juſtification : And 


z the Leferidant bad in this Caſe, proved his Juſtification, the Ver- 
dict could not have been found as it is. 


Hob. 54. lays down a very right and juſt Rule“ That if a 

« Verdict can be concluded out of the Finding to the Point in 
«c Iſue, the Court ſhall work and mould it into Form, according 
« to the real Juſtice of the Caſe:” And «what is the real Juſtice of 1 
the Caſe? That the Deſendant has not proved his Juſtification; 5 
and therefore that there ought to be Judgment againſt him, not- Þ 
- withſtanding 


Michaelmas Term 32 Geo. 2 ; 


4 withſtandin g any [rregularity or Want of Form in > an the 
Verdict. 


Therefore Jam very well ſatisfied that the Judgment is right, 


Per Cur. unanimouſly, 
JupomenT AFFIRMED. 


LAS, ex dimiſ. Dr. Markham et al”, very. Dr. Wilſon. 


P ON ſhewing Cauſe why an Attachment ſhould not iſſue 


wy P. 701. 


againſt Dr. Wilſon, for refuſing to perform an Award, made : 


O 
purſuant to a Submifſion entered into by Rule of this Court, 1N the 


abovementioned Cauſe then there depending, It became Part of the 
Queſtion, Whether th 5 was within the Act of 9, 10 M. 3. c. 15. 


for enen Differences by e 


And the Court thought that it was wot; but that it Roya upon 


put Submiſſions to Arbitrations in Caſes where there was no Cauſe 


the Common Law, independent of the AR; which was made, to 


depending, upon the ſame Feet as thoſe where there was a Cauſe 
depending. But here was a Cauſe depending at the Time of 


ſion of this Act. 


the Submiſſion : And therefore the Caſe was not within the Provi- 


And Lord MANSFIELD held his Act to be only declaratory of 
what the Law was before, in Caſes where the ere was a Cauſe de- 


pending. in the Court. 


He added, that the Court will not enter at all into the 1 


Award, and ſuch e as go to the Mr e, of the 


| Arourators. 


In the preſent Caſe, the Rule for the An vas 


MADE ABSOLUTE. | 


Rex v, Inhabitants of Shenſton. 


See the Abridgment, of this Casr, in the Tarr of the Prin- 8 


cipal Matters: and it may be ſcen at large, in my Quarto- 
Edition of SETTLEMENT-CASES, page 2 Sb hl 149: 


of the Matter referred to Arbitration; but only take into Conſi- 
deration ſuch legal Objections as appear upon the Face of the 


N ieee 
1758. 
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f the 
Campbell, on Be- 


g the Act 


* 


in 


paration 0 


. W 


— es. 


rm 32 Geo. 2. 


the Conſent of Mr. 


2 
3 


nt made laſt Seſſions for the Se 


* Rex ver/. Earl Ferrers, 


* 
* 


lame 


— 


Michaelmas Te 
The Earl's * RECOGNIZANCE Was DISCHARGED. 


The End of Michaelmas Term 1758. 


— 


N Mr. Aſten's Motion for the Earl, and on read 
of Parl 


Earl and Counteſs; And on 
half of the Counteſs 


O 


— Min. DAM. MM Arte 


* — 
4 P. 7 OJ ” 
. ante 636. 
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Hi lary Term P. yog. 
32 Geo. 2. B. R. 1 759. 


Deer, EX dimiſſ. Odiarne, very. Whitehead. 
H. 30 C. 2. Rot l 988. 


It appeared in Evidence, at the Trial, as s follows; ; VIS. 


That Timathy Sroughton Gent. being ſeiſed in 20 of the Pre- 


miſſes in queſtion, by Indentures of Leaſe and Releaſe, (the Re- 
leaſe being dated the 1ſt of March in the firſt Year of Queen Anne,) 
in Conſideration of the Marriage of Antony Stoughton his eldeſt Son 
with Frances his Wife, and other the Conſiderations in the ſaid Re- 


leaſe mentioned, did convey to Bail St. Nicholas and Thomas Shef- 
/ington Eſquires, the Premiſſes in queſtion ; T9 hold to them their 


| Friday 2666 
© Fanuary 
= $7 IP 


III 8 was a 8 pecial Caſe, from arwick Lent- Aſſizes 17 57 7. 


In Ejedtment, on whe Beile of Wentworth Galen 


3 Eſquire, for divers 1 and Lands in 1 Alleſey is in 
8 chat County. 6 


Heirs and Aſſigns, to the ſeveral Uſes following, that is to ſay, To 
the Uſe of the ſaid Trimotby Stoughton for Life, with Remainder to 
Truſtees during the Life of the - ſaid Timothy Stoughton, to preſerve 


contingent. Remainders ; Remainder to the ſaid Antony Stoughton 


tor 99 


Remainders; Remainder to the Uſe of the %% and other Sons of 


the Body of the ſaid Antony, on the Body of the ſaid Frances law- 
fully begotten or to be begotten, in Tail Mail; Remainder to the 
_ Uſe of Mary Odiarne, Wife of Charles Odiarne, Sole Doughter of 
the ſaid Timothy Stoughton, for 99 Years if She ſhould ſo long live, 
with Remainder to Truſtees and their Heirs during the Life of the 


ſaid Mary Oararne, to preſerve contingent Remainders; And from 
1 


9 Vears if he ſhould ſo long live, with Remainder to Truſtees 
during the Life of the ſaid Antony Stougliton, to preſerve contingent. 


and 


3 1 
/ N 


Hilary Term 32 Geo. 2. 


* P. 705. *and immediately after the Death of the ſaid Mary Odiarne, To the 
Uſe of the firſt and eldeſt Son of the Body of the faid Mary Od'orne 

lawfully begotten or to be begotten, and of the Heirs Male of the 

Body of ſuch firſt and eldeſt Son ifluing ; with divers Remainders 

over, and with a Remainder or Reverſion to the right Heirs of the 


ſaid Timothy Stoughton. 


— * — — Ie 


The ſaid Timothy Stoughton died, (many Years ago,) in the Life 
time of his Son Antony. Antony Stoughton, his Son, had by the NF 
ſaid Frances his Wife only One Son, named TiMoTuY. Y 


Antony died in Fuly 1734 ; leaving by the ſais Frances (wno WR 
died in his Life-time) the /azd Timothy his only Son and Heir. bs 


Timothy Stoughton, the Son of Antony, died in June 175 3. 1 
without Iſſue. 5 : Ob 1 


e ſaid Mary Odiarne died in fanuary 1 735; leaving Iſſue (by # 
Charles Odiarne her Huſband) Wentworth Odiarne, her firſt ang 
_ eldeſt Son; who is the Leſſor of the Plaintiff. oO 


It appeared alſo, That the ſaid Timothy Stoughton the Grandſon, = 
in his Life-time, being u Poſſeſſion of the ſaid Premiſſes under the 
before- mentioned Indentures of Leaſe and Releaſe, by Indentures of 
Leaſe and Releaſe dated the 26th and 27th of Fanuary 1735, PRE 
vious 20 his Marriage with Anne Sammel, Spinſter, and in Con- 
ſideration of the ſame Marriage and of a Marriage Portion, granted 
and releaſed, (amongſt other Lands and Tenements) the Premiſſes 
in queſtion, to Sir Thomas Samwell and Thomas Sammwell Eſq; and 
their Heirs,' To Held to the Uſes following; to wit, To tbe Uſe of the 
ſaid Timothy Stoughton the Grandſon and his Heirs, until the intended 

Marriage between him and the ſaid Anne Samwell; And then to 
the Uſe of Truſtees for 500 Years; Remainder to the ſaid Timotly 
Stoughton for Life; Remainder to Truſtees, to preſerve contingent. 

Remainders; Remainder to the ſaid Aune Samwe!l for Life, as Part 

of her Jointure ; Remainder to the Uſe of the firſt and other Sons 

of the ſaid Timothy Stoughton on the Body of the ſaid Anne Samwell, 
in Tail Male; with Remainder to the faid Timothy Stoughton in Fee. 
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In <ebich Tudenture of Releaſe, is a Covenant, by the ſaid Timothy 
Stoughton, © TO LEVY A FINE ſur conufance de droit come ceo &c, 
« with Proclamations, {inter al of the Premiſſes in queſtion, to 
«© the ſaid Sir Thomas Samwcell and Thomas Samwell and the Heirs 
6 of the ſaid Sir Thomas.” | 


And it is dec/ared by the ſaid Indenture of Re'eaſe, © that the ſaid 


<4 Fine ſhould enure to the ſeveral Intents and Purpoles and for the 
. 1 «* ſeveral 


ama; 


- 4 
S by IO ICIS. — 
X IT. 1 * — 1 
— 7 ——— - 


Hilary Term 32 Geo. 1. 


CO « #ſoveral Eſtates in the ſaid N of Releaſe r | (and a 8 706. 


which are herein before- mentioned.) 


It appeared, That the ſaid Marriage took Efes; and that, Ar- 
TERWARDS, the ſaid Timothy Stoughton, being in Poſſeſſion, did in 
Hilary Term 1735, LEVY A FINF according to his ſaid Covenant, 
with a General Warranty in the ſaid Fine, by the ſaid Timothy 
Stoughton, for him and his Heirs, That they would warrant to 
« the aforeſaid Sir Thomas and Thomas and the Heirs of the ſaid Sir 
«6 Thomas, the ſaid Premiſſes in queſtion, againſt him the ſaid 
4 J. imothy and his Heirs, for ever.” And it appeared that the ſaid 


Anne his Wife, after his Death, entered upon and poſſeſſed herſelt 
of the Premiſſes 1 in queſtion. oh, 


11 alſo appeared That the ſaid Wentworth Odiarue, (the Leffor 
of the Plaintiff,) before the Time of bringing this Ejectment, and 
of making the Demiſe by him in his Declaration mentioned, duly 
made an actual Entry into and upon all the Premiſſes in : queſtion, 
TO AvolD 7he Jaid Fine. 


It ee alſo That the ſaid Wentworth Odiarne, the Leſſor of 
the Plaintiff, was Heir at Law to the ſaid Timothy Stoughton the 

Grandſen, at the Time of his Death; that is to ſay, only Son of 
Mary Odiarne, who was the only Siſter and Heir of A itony Stough- 
ton the Father of the ſaid laſt mentioned Timothy. 


On the Trial, a Verdict was found for the Plaintiff, ſubject to 
the Opinion of the Court of King's Bench upon this Queſtion — 
« Whether the ſaid Wentworth Odiarne Eſq; the Leſſor of the 
« Plaintiff, is intitled to the Premiſſes in queſtion, and ought to 
recover the fame in this Cauſe ; notwithſtanding the faid F. INE 


io levied by the ſaid 7 mmothy Stor yhton the Grandſon, and the. 
«© WARRANTY therein.” # „„ : 


This Caſe was firſt argued in Trinity Term 17785 by Mr. 
Knowler, for the Maint; and Mr. Caldecoti, for the Defendant. 


'T bs Arguments on the Part of the plaintiff were 0 on 


| S-ymor's Caſe, 10 Rep. 95. The Sum of them was, © That the 


cc 


Leſſor of the Plaintiff might maintain an Ejectment, (as an ac- : 
tual Entry had been made to avoid the Fine, ) unleſs a Discon- 


©. TINUANCE could be proved, or that the WARRANTY ſtood 1 . 
„his * as a Bar to his Title. 


cc 


cc 


In Order to ſhew * that there had been No Diſcontinuance; and 


conlequently, , That the Remainder of the Leſſor was not di- 
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Fro, #q ed; Mr. Knoxler ſaid it would be ates to conſider the 


Of eration of the Leaje and Keleaſ-, and of the Fine: Which were, 
in the preſent Cate, quite dinct Conveyances. 


A Leaſe and Releaſe made by a Tenant in Tail has the ſame Sort 


of Operation, as if Tenant in Tail conveys by Bargain and Sale 
z1rolled : No greater Eſtate paſſes, by either, than the Tenant in 
Taj] can /cnofully convey. Lt. & ob. And 7f it be the Property 


of the Conveyance made ute of by the Tenant in Tail, to pals NO. 


great, r Eſtate than the Tenant in Hail can /awfully convey; suo 
Conveyance does NOT di/continue the Eſtate Vail, nor d veſt tho 
Remainder. Now, when Tenant in Tail conveys by Bargain and 


Sale, or by Leaſe and Releaſe, (which has the ſame Operation,) 


THAT Conveyance makes xo Diſcontinuance of the Eſtate Tail; 


neither doth it diveſt the Remainders; Becauſe No greater Eſtate 


paſſes by it, than a 6afe Fee determinable upon the Death of the 
Tenant in Tail ; which is all the Eſtate he can lawfully convey. 


It! 18 true, 40 a F eoffment, or a 4 F Ine, or a Common Recovery, will 


: make a Diſcontinuance ; becauſe a Fee-/mple paſſes by them; which 
is a greater Eſtate than the Tenant 1 in Tail can Oy 1 


It cannot er 5. denied or diſputed, ec That a Fine 
« which paſſes a Freehold, will diſcontinue an Eſtate Tail.” But 
in his Cate, the Fine paſſed No Freehold ; the Freehold having been, 
before the levying of the Fine, conveyed by the Leaſe and Releaſe. 
Ihis Fine, levied after the Marriage, being a DISTINCT Conveyance, 
executed ſubſequent to the Leaſe and Releaſe, All that it did or 


could do, was to confirm and corroborate the baſe Fee which paſſed 


by the Leaſe and Releaſe, and make it more durable. The Eſtate 
which paſſed by the Leaſe and Releaſe, was determinable on the 


Death of the Tenant in Tail : But the Fine made it more durable 
namely, not to be determinable % the Death of the Tenant in 
Tail eorthout Iſiie Male. V. hich Evept being now come to pats, 
and the Eſtate Tail being now ſpent by hs. Death of Timothy 


Sen gton without Hive, The Lefior of the Plaintift, as the next Re- 


5 Mun, is intitled to the Eſtate, 2c 275 the WaRE ANTY 
lands 1 in his WW ay, ASA Bar to his Title. : | ee 


But 5 I cs OW 10 Effect to = or p. rei - 4 Leſſor of 
the Plaintiff's Title ; becauſe it zever EXTENDED to his Remainder, | 
and is now itſelf determined. A Warranty never bars a VESTED 
Eſtate, in Poſſeſſion, Reverſion, or Remainder: Before the Deſcent | 
of the Warranty can operate, the Eſtate muſt be deve/ted and turned 


t a Right ; and this mult be the Cate before, or at the Time when 
the Warranty falls. Co. Litt. 388. 6. And a Remainder expettant 
on an Eſtate Tail can never be dev ted, unlels the Eſtate on which 


it 
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* it js expectant, be diſcontinued. But the Eſtate Tail which was 
in Timotby Stougtton was not diſcontinued, for the Reaſon alread: 
mentioned. Therefore the Warranty did not extend to the Lel- 
ſor's Remainder : But the Remainder continued undiſturbed in 
Him, to the Time of the Death of Timothy Stoughton without 


* P. 696. 


Iſſue Male. 7% having happened; the Warranty, which depended 
ſolely on the Eſtate created by the Leaſe and Releaſe, hath 7% 


it's Support, and is therefore now determined, and no longer ex- 
iits. Conlequently, it had no Operation on the Eſtate of the Let- 


| for, nor can be any Bar to his Title. 


Mr Kneowler relied on the before mentioned Caſe in 10 Co. 95. as 


in Point to prove All theſe Poſitions, upon which he had founded 
his Argument. 


It came into Judzment, upon a Special Verdict! in an Ejectment 


on the Demiſe ot Edward Sey mor: And the Caſe was * this— 


Sir Thomas Cheney, deviſed the Premiſſes in Queſtion to his Son 


FF 1 Bulle. 
. 


(tkere called 
H. 20024 V. 
Henry Cheney and the Heirs of his Body; Remainder to John Cheney Smith.) 


and the Heirs Male of his Body ; Remainder to his own right 
Heirs. Sir Thomas died. And after his Death, Henry etifered'; 


And (being ſciſed in Tail, Remainder in Tail, Remainder to him 


ſelf in Fee,) conveyed by Bargain and Sale inrolled, to William Hig- 


ham and his Heirs; who entered and became ſeiſed accordingly. 


maindee-Man in Tail, had Iſſue Thomas Cheney. And then Henry 


Henry Lord Seymor, entered and made the Leaſe to the Plaintiff : 


the Point lubmitted by the Jury to the Judgment of the Court, 
was, If the Entry of Thomas was lawful, or not.” And the Cuſe 


Henry Cheney afterwards levied a Fine with Proclamations, to Mil. 
liam Higham and his Heirs ; with general Warranty. William Hig- 
bam conveyed to Henry Lord Seymor in Fee. John Cheney, the Re- 


_ Cheney died without Iſſue; Thomas, the Iſſue of John the Remainder- 

Man, being his Heir at Law, Upon the Death of Henry, Thomas 
entered, claiming the Premiſſes by Force of the Remainder limited 
to his Father : Upon which, Edward Seymor, who claimed under 


Who, being cjected by Thomas Cheney, brought the Fjectment. And 


having been argued at the Bench as well as at the Bar, 1 he Court 


were unanimoully of pon 


8 Cheney ; 


Bargaince, and made it more durable, by making it determinable 


e That "the'Fize levied by Henry, Cheney to. Wale Higham 
s the Bargaincc, did NOT DIVEST the Remainder limited to Toba 


cc That N0 bare of Freehold paſſed Fr the Fine; but that tha 


Fine, being with Proclamations, corroborated the Eſtate of the 


10 on ? 


i 
f 
' 


— — * 
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* P. 709.“ on the Death of Henry Cheney without Iſue Male, where before 
«it, was determinable on his Death; 


« That if the Fine had been levied before the Bargain and Sale, 
it would have made a Diſcontinuance; but being levied AFTER 


it, it operated on the Eftate which pal 2 by the Eargain and Sal, ä 


| « and was guided by it ; 5 
That the WARRANTY created by the Fine did not extend to 
the Eſtate of John Cheney in Remainder ; 3 becauſe it was not di/= |Þ 
| bas Pens but continued i in bin; ; 1 
| 3 
1 That when the Elate to which the M. arranty Was annex ed, de- 
| « termined by the Death of Henry Cheney without Iſſue Male, the 'Y 
| * Warranty was determined for Want of an are to ſupport it: 2 
3 4 
| He urged that this Authority concurs, in ever y Paint with the 1 
| ps Cale now before the Court; And that there is no material Difference 1 

between them. Seymor's Caſe aroſe indeed upon a Bargain and Sale 
| inrolled : The preſent Caſe ariſes upon a Leaſe and Releaſe. But 


their Operation is the SAME, as to the Eſtate and Intereſt which paſs 
| by them: For they paſs no greater Eſtate than the Party who exe- 
cutes them, can /awfully convey. And in that Reſpect, they Both 
=: differ from a Feoffment and from a Fine. And Lord Chief Juſtice | 
1 Holt, in the Cate of Machil v. Clark, 2 Salkeld 619. ranks them 
| | together, as Conveyances which have the ſame Operation, as to the 
| Quantity of Eſtate paſſing by them, when made by Tenant in Tail. 


| And Seymor's Caſe was there holden for Law, by Him : 1 Which 
adds greatly to its Weight and Authority. 

Mr. Caldecatt' $ Argument tended to anſwer theſe Poſitions ; and 
| to prove that at the Time of the Fine levied, there was a D ofconti- 
 muance of the Eſtate Tail. e 
= He inſiſted, that even ſuppoſing theſe to be d inc 3 
Ra Yet J. imothhy Stoughton the Grandſon was Tenant in Tail in Poſ- 
| lion, with Remainder over in Fee: For He had an Eſtate for 
1 Life in Him, and alſo the Old Intail ; E and they muſt be con- 
VT ſolidated. 1 


"However: this Leaſe and Releaſe and Fine are not difindt Can. 
| veyances ; but All One entire Conveyance ; All done at the fame 
S Time, upon the ſame Occaſion, and to the fame Purpoſe, and un- 
5 ger the ſame Deed : Whereas in Seymour's Caſe, the Bargain and 
Sale were completed; and the Fine was a Twelve-month after; 
And the Perſon who levied it, had no F an in Him. And to 


[ | prove 
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Conve yance. 


the Fine. 
Freehold : For that was done before. 
never work a D! fcontinuance of the Eſtate Tail. 


operate as ſuch: And the Fine is Part of it. 


"Hite" Term 32 Geo. 2. 


* *prove that all this was only One entire Conveyance, He lied 5 , 


26. Counteſs of Rutland's Caſe. 2 Co. 72. b. Lord Cromwell's Caſe, 


the 2d Reſolution. 3 Bur. 256. Havergill v. Hare, (what was ſaid 
by Ch. Juſt. Montague.) 


Mr. Kn:wler a & That the Fine would diſcontinue the 


« Eſtate Tail and deveſt the Remainder (7. e. drive the Party in Re- 
« mainder to his Formdon,) if the Perſon who levied the Fine 
«© wasat that Time Tenant 1 in Tail i in Poſſeſſion.“ 


Lord MANSFIELD put Mr. Knowler upon hewing that this 


was not One Conveyance or Aſſurance ; and that it was not the 


Intention and Agreement of the Parties © that all the Uſes ſhould 
« ariſe at one and 190 fame Time, and be directed By the 2 
Deed.“ 


Mr. 838 the Marriage and before the executing the 


Fine, Timothy Stoughton had ou an Eſtate for LIF E in him; (For 
the Leaſe and Releaſe had no other Operation:) Therefore, being 
ONLY Tenant for LIFE, he could not d: continue the __— 


There are but 880 Diſcontinuances of Eſtates Tail. 


The State of the Caſe ſhews the Order i in which the Deeds were J 


executed. 


Tt 8 fad 60 That the Leaks Releaſe and the Fine are FEA One 


Lord Man $FIELD—I take it to be an ccting plain Caſe, 


upon Mr. Caldecott's ſecond Point. 


Ir you could 4 r theſe Conveyances, and ſuppoſe Tima!hy 


Stoughton to have been only Tenant for Life, at the Time of his 
levying the Fine, it would be the F orfeiture of his Eitate for Life. 
80 that you {ce the Conſequence of this Poji tion. 


But undoubtedly theſe are All but Our ASSURANCZ, 5 hall 
This has been ſo 
holden in former Cafes ; Stapylton v. Stapy.ton, and the Caſe of the 


Manſel Family: It was in both theſe Caſes, conſidered and taken 
that they were a./ but in the Nature of Oze Conveyance or A 
_ rance (if you had rather call it ſo) and thall e operate as ſuch. But 


PART TV. Vor. II. | — 2M = £ the 


I fay, they are Three diſtin Conveyances. And WE 
AFTER He Leaſe and Releaſe had taken their Effect, THEN comes 
Now what Operation could that have ? Not to paſs the 


And without that, it could 5 
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* 


* P. 71 1. *the Fre ſhall never operate contrary to the Intention of the Parties, 


and ſo as to defeat it. And this is agreeablc to the Doctrine laid 
down in Lord Cromwel!'s Caſe, 2 Co. 72. b. and in the Counteſs 
of Rutland's TOY 5 Co. 26. and in many modern Caſes. 


It One was to argue on Fiftions, the Fine would, by Rela- 
tion, precede the Other Conveyance ; and the Leaſe and Releaſe 
might be conſidered bat as a Declaration of the Uſes of the 
Fine. 


But this Conſtruction that is now attempted, would confound 
every Settlement made upon Marriage or other Events in Families; 
and would be of exceedingly inconvenient Conſequence. As to it's 
being one Conveyance, or one Aſſurance, there is no great Matter of 


Differance between them, except merely i in the Name. 


do not meddle with the Win rr For that i is out of the 


Caſe, I look upon a this as ONE ASSURANCE, If they were di- 


ſtinct Conveyances or Aſſurances, this Fine would be a Forfeiture 
of his Eſtate for Lite under the new Settlement. Which plainly 


ſhews, that they were never . or intended as diſtinct, but a as 


One and the ſame. 


Mr. Serjeant Hewitt would have had x 4 ſecond Argument: He 
was on Mr. Knowler's Side ; and had taken Notes for a ſecond | 


Arguenent on Behalt of the Plaintiff. 


But Lord Mansfield did not care to delay it, 3 for aſking. 


And both he and Mr. Juſt. J/iJmot aſked the Serjeant if he had any 


Doubt © Whether a Fine with Proclamations levied. by Tenant in 
„Tail in Poſſeſſion, will not aifcuntinue the Reverſion i in Fee, as 
„well as deveſt the Remainaer in Tail, lo as to put the Remainder- ; 


Man to his Formdon.“ 


Mr. Juſt. Fofter expreſſed Himſelf to the ſame Effect with his 
Lordſhip and Mr. Juſt. Wilmot. And 1 ſuppoſe that Mr. 
Juſt. Dengſon communicated to his Bretheren | 66 that he alſo c con- 


60 curred: For 


Lord Mansfeld aid, „We are All ſatisfied that the : Poſtea be 


6c delivered to the DEFENDANT.“ 


Bir cn the Day following (Saturday roth Tune 17 58, Mr. Ser- 


jeant Hewitt, on Behalf of the Detendant, moved that this Caſe 
might be argued again: For that he thought he ſhould be able 


to maintain «6 That the Fi ine did not work a \ Diſc antinuance.” 
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F. 614. 1 Inft. 327. a. b. Cro. Car. 109, 110. Iſebam v. Merrice. Lite. F. 618. Co. Litt 
Caſe. Lord Cromævell's Caſe. 2 R. Rep. 245. 2 Lev. 52. 4 Mod. 266. 3 Bulſtr. 250. 5 Co. 26. Cro. Car. 


Haary Term 32 Geo. 2. 3 


*The CouRT having offered this Yeſterday, provided the 
Serjeant, upon conſidering of it, would ſay “ that He reall 
thought he could maintain this Poſition ;”” and He now de- 
claring * that He was * really of this Opinion! — 


As the Releaſe conveyed an Eſiate; and therefore differed (as he apprehended) from a Co 
Fine, which conveys 20 Efate. ] | e | 


The Poſtea was ordered to be ſtayed; And that it 150010 be 


. i. 


So alſo was 


Mr. Knnwler x 
venant to levy . 


ſet down again in the Paper, in the following Term, for 


further Argument. 


And after ſuch further Argument by Mr. Serjeant Hewit,— 


Argument: Which both He and the Court agreed to have been 


fair and candid, by Reaſon of his having ſtated all the * Caſes which 
were againſt him, as well as for him, fully and at large. 


Mr. Norton for the Defendant reſted it upon the Serjeant's own. 


1 Mod. 109. 


Ben ſon v. Hod- 
fon. Liteles,_ 
332. Seymor's 


320. 1 Ventr. 280. and Herring v. Brown, in Ss iuner 35, 52, 71, 184. and Cartb. 24. 1 Inſt. 42. 4. 6. 


10 Co. 39, 42. a. Hob. 261. Ney 66. 


The ritt legal regular Form that ſhould have been purſued, 


would certainly have been a Common Recovery: But though a dis; - 


Stoughton (the Grandſon,) that the Uſes of the Marriage Settlement 


ſhould be ſupported by this Fine. 


* in Order to carry them into Effect.“ 


It would be a very ſtrange Thing, that the Form of the Con- 


veyance ſhould deſtroy the very INTENT of it; and that the Fine 
itſelf ſhould deſtroy the Eſtate of the Tenant for Life, by occationing 


a Forfeiture of it. Inſtead of this, A1 the preceding Tranſaction is 
only EXECUTORY : And the Operation is only as a Declaration of 


the Uſes of the Fine. Tis like a Caſe of a Tenant to the Præcipe: 


Who is conſidered merely as an Inſtrument, and not as the ſtrict 


ferent Form has been purſued, yet it was plainly meant by Timothy 


And all was executory at the Time of making the Leaſe and 
| Releaſe, which were executed previous to the Marriage; And the 
Covenant contained in the Releaſe, was “to levy a Fine thereupon, 
All theſe are to be conſi- 
dered as but ONE Conveyance; and they operate as a Declaration of 
Uſes ; Which Uſes all ariſe aut of the Fine. | 


real Owner of the Land. This Releaſe is but a Deed to lead the 


Uſes of the Fine, ; 
| 1 35 Seymor's 


Hilary Term 32 Geo. 2. 


is very diſtinguiſhable from the preſent. 


* P. 713. * Seymor's Caſe goes upon quite different Grounds from the preſent. 


There, Henry Cheney upon the 18th of December 22 Elix. by In- 
denture of Bargain and Sale inrolled, fold to Higham and his Heirs : 
By Force of which, Higham entered and was ſeiſed accordingly. And 


AFTERWARDS in Mzrchaelmas Term 22 Els. almoſt a Year after the 


Bargain and Sale, Henry Cheney levied a Fine with Proclamations, 
to the ſaid Higham and his Heirs, with general Warranty, So that 


the Bargain and Sale in that Caſe was totally unconnecTED with 
the Fine: And Higham is expreſsly found to have entered and been 


ſciſed by Force of the Tndenture of Bargain and Sale. Whereas in 


the preſent Caſe, the Whole is ONE Afurance. 


As to the Objections This Leaſe and Releaſe was not a com- 
plete Agreement; but executory. The Inten was, to make good b 


a Fine, as far as they could be made good by a Fine, the Uſes of the 


Family-Settlement which Timothy Stoughton the Grandſon was ma- 


king, upon his Marriage with Aune Samwell: And the Intent was 
certainly /azoful, though there is a Blunder in the Manner of 
doing it. ,p, a un e Et 


It wonld be an Occaſion of the utmoſt confuſion in F amilies, 


all over the Kingdom, if in every Settlement or Conveyance, the 
| ſeveral Deeds were to be divided in Point of Time; and the ffri 
legal Operation of each was to be conſidered dſtindtly and ſeparately 
from all the reſt, and from the general View and Intention of the 
whole Tranſaction. It would be juſt as reaſonable, to take the /e 
parate Clauſes in one and the ſame Deed; and to hunt after ſuch 
different Conſtructions as the Words of them might bear, if they 
ſtood unconnected with the reſt of the Clauſes of the Deed, or 
in Deeds of quite another Import: Whereas in Point of Law and 
Reaſon, the whole Tran ſaction and its General Intention ought to be 
taken together in ne View. %% pi pr po 


Mr. Juſt. Deniſon was of the fame Opinion. 


Hlere are two Queſtions upon the Operations of this Conveyance; 


which was by Leaſe and Releaſe and a Fine: (Iſt.) Whether it 
«* made a Diſcontinuance of the Eſtate Tail;” (2d.) “ Whether 
it deveſted the Remainder or Reverſion.“ And both theſe Queſ- 


tions ſeem to Me ſo very clear, that I think there could be no 


Doubt but this which has been endeavoured to be raiſed upon 


Seymor's Caſe 10 Co. 95. b. 96: Which Caſe has been urged and 
relied upon as an Authority © That the Eſtate Tail is not diſconti- 


c nued, nor the Remainder deveſted.” Yet it ſeems to me other- 


wiſe, notwithſtanding what has been argued from that Caſe ; which 
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Hilary Term 32 Geo. 2. 
* The F/tate paſſes BY the Fine, Whether the Uſes be declared P. 714 


prior, or ſubſequent to the Fine. The Deeds mult be conſidered as 


executory, till the Fine is levied: And hen the Eſtate paſſes by the 


Fine. 


The Compariſon of this Caſe to Seymor's Caſe 1s Founded upon a 


M ſtake. For there the Bargainee was found © to have entered by 


« Force of the Indenture of "Bargain and Sale, and to have been 
ce ſeiſed according to it, before Henry Cheney levied the Fine to 
him: And the Judges were o Ee to take the Fact to be as it was 


found by the Verdict; They were not at Liberty to look upon it as 


One and the ſame Conveyanco or Aſſurance, (whatever they might 
really think it to be, in it's Nature or Intention ;) They were bound 
down by the expreſs and particular Finding. He was found to be 
ſeiſed according to the Indenture of Bargain and Sale: And therefore 
the Fine could, in that Caſe, only confirm and corroborate it. But if 
that Fine had been levied to the Bargainee xf the Six Months, I 
think the Eſtate would, in Hat Caſe, have paſſed by the Fine. h 
That Caſe therefore turns merely upon the Finding of the Fact by 
the Special Verdict. But even there, if it had been found“ That 
« the Fine was levied 70 the U/es of the Bargain and Sale,” I be- 
| lieve the Court would have looked upon the whole, as One and 
the fame Aſſurance ; and would conſequently have been of a diffe- 
rent Opinion. Therefore That Caſe of S-ymor is nothing to the 
5 Parody of the preſent : For here, Al the Decds and the Fine 
ate to be taken TOGETHER; and All of them, ſo taken together, = 


make but Ov Aſurance. 


There can be no Sort of Doubt but that a Fine 407th Proclama- 
tions will work a Diſcontinuance, and conſequently devel a Re- 
8 as well as a Fine witoout Proclamations. 5 


Mr. Juſt. FosTr TY 1s  adenitind-* 15 That the Deeds and Fine | 
„ ſhall operate as one Conveyance or Aſſurance, / the Intention of 
the Parties be clear and /awful:' Now it was clearly the Inten- 
lion of Timothy Stoughton, the Grandſon, to work a Diſcontinu- 
_ ance: And this Intention was certainly /awful. I wiſh that Gentle 
men of Learning and Ingenuity would rather turn their Thoughts 
towards endeavouring to ſupport lawful Eſtates, than to ſearch out 
ſuch nice Diſtinctions as would vert unn All the Settlements 1 in the : 
: Kingdom. 


Mr. luft WIL MOT was of the ſame Opinion. 


He conſidered theſe Deeds, as a Covenant to levy a Fine: Ana 
therefore the Fine and they ought to be confidered as One and the 


fame Aſſurance. 
Pann Br ˙vM . nn This 


n - 


Hilary Term 32 Geo. 2 5 
Pin This was moſt undoubtedly a Iewfl Intention; though the 


Mode of accomplithing it 18 indeed miſtaken. The previous Agree- 


ment was what the Tenant in Tail had a Right to do; namely, te 
make this Family-*ettlement of the Eſtate: And the Parties con- 
cerned covenant to Jevy a Fine, for that Purpoſe. The Fine is the 


Principal Act: And the Deeds operate to lead the Uſes of me 


Seymor's Caſe materially aiffers from this Caſe : F or it does not 


appear there, that any Fine was zutended to be levied, at the Time 


of making the Indenture of Bargain and Sale. But all theſe Tranſ- 
actions in the Caſe now before Us are to be conſidered as ONE ANY 


THE SAME CONVEYANCE OR ASSURANCE: And the Deeds and 
the Fine ſhall a// be taken zogetber ; And the Deeds thall be con- 


N ſidered as W the ys of the Fine. 


Per Cur. Tundnimoully and moſt clearly) 
Let the Pojica be dehvered to the DEFENDANT. 


Lamego _— Gould. 


77. 30. & 31 G. L Roth 932. ; 


"H 1 S was an Action on the Caſe upon a Special Promiſe * to 
pay the Plaintiff 20 Guineas on the Death of the Defen- 
IN 1 5 s Wife; in Conſideration of 2 Guineas in Hand paid by | 
the Plaintiff to the Defendant. The Note was in theſe Words,— 


Memorandum In ende nd of Two nen received of 
Aaron Lamego Eſquire &c I promiſe | to pay him 20 Guineas, 


— upon the Deceaſe of my preſent Wife, Anne Gould. 


The only Queſtion now made Was Win is Contract was 


or ris; (the Woman, at the Time of making: it, being then 


79 Years of Age. ) 
Mr. Gaſeigne, for the Plaintif, argued that it it was not ſo. 


The Statute of 12 im. c. 16. only ſays £ No Perſon ſhall take 


above the Value of Five Pounds, for the Forbearance of One 


«© Hundred Pounds for a Year; and ſo, after that Rate, for a greater 


or leſſer Sum, or for a ſhorter or longer Time; in Pain that all 


Bonds and Contracts {hall be void. 
1 
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Waco, not at all * 


— 


Hilary Term 2 Geo 2. 


* Now here is no Forbearance; nor any Certainty of receivin 


Zu 2 716. 
either Principal or Intereſt: It is a MERE CONTINGENCY ; and is 


like the Caſe put in Cro. Elig. 643. in the Caſe of Button v. Res 


Ham, of a“ Wager betwixt Two, to have 40 J. for 20/. if One 
6 be alive at ſuch a Day: Which, as there holden, 1 18 vol Uſury. 


Lord MANSFIELD ſtopt him, under a Doubt how it is poſſible 
to come at this Queſtion about Uſury. 


ſtated about the Loan of Money : It might, for aught that appears 


to the contrary, be a voluntary Gift, to be made to him upon this 


Event. The Matter of Uſury was never thought of at the Trial. 


Mr. Gafceigne—The Truth of the Fact was, really, Arbe 


the Life of the Plaintiff's * * that of the Defendant's 
Wife; And nothing more: 


Mr. Juſt. pintste We can not intend this to be an uſurious 


Contract, (which-is a Crime.) For which, He cited 1 Lutw. 273. 
Yeoman v. Barſtow, It is a fookfh Bargain; but not uſurious. Here 
are 10 Facts Jared, upon which We can fay it is hurious. 


Mr. Juſt. Fos ren and Mr. Juſt Witnor—ad idem. 


And Mr. Juſt. WII Mor added, that the true Pd was 
| laid down in that Caſe in Cro. Eliz. 643. between a real bona fide 


intended as a Loan ; and a Tranſaction » . 1 
which is really an ufurious Loan, but di/gu iſed a as a Wager, with 464, 465, 


Intent to have a Shift. 


Per Cur. unanimouſly, 
Let the Poſtea be delivered to the PLAINTIFF. 


Tudway ve. Bourn. 


, 7” H I 8 was a Caſe from the Court of Chancery. 


Elizabeth Collins, by her Will, gave a Legacy of 200 J. to one 


e, then a Bankrupt ; Whole Certificate had, at the Time of 
her Death, been ſigned by * of his Creditors in Number and 


5 


Value, and alſo by the Commiſſioners; but the Teſtatrix's Death 


happened before it's being cov FIRMED azd ALLOWED by the Lord : 


Kee Per. 


The Commiſſioners, ſoon after her Death, and after Coward's 
Death, and before the Allowance of the Certificate, afſigned this 
Legacy to the Defendant Bourn, for the Uſe of the Creditors: 


At TER 


For here is nothing at all 


Geang 
v. Savaine. 


r 


8 + $ 10, 
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* P, 717. 


* AFTER which, the Certificate was confirmed and allowed by the 
Lord Keeper, without Oppoſition, Before the Allowance of the 
Certificate by the Lord Keeper, the Bankrupt Himſelf died; 


| having made Tudtoay, the now Plaintiff, his Executor. 


Tudway, the Bankrupt's Executor, brought his Bill in Equity 
againſt the Executor of the Teſtatrix and againſt Bourn the A 


ſignee of the Commiſſioners ; Claiming this 200 J. Legacy, as be- 


longing to the Bankrupt, by Reaſon of his Certificate's having been 
ſigned before the Death of the Teſtatrix, and aſterwards allowed 
and confirmed by the Lord Pe. 


But the Creditors inſiſted that it belonged to them ; as it was 
aſſigned to their Uſe and Benefit, by the Commiſſioners, before the 
Allowance and COTE of the Certificate * the Lord Keeper. 


The Queſtion referred to this Court, was“ Whether it belon ged h 
« to the Bankrupt s EXECUTOR, or to his Creators.” 


Mr. Gould argued for the Plaintiff, (the Pinkeope 8 Executor. ) 85 


: Bankrupts, He ſaid, were originally conſidered as Crimimals. The 
Statute of 4, 5 Ann. c. 15. was the firſt Act of Parliament which 


"IM V. S, . 
penult. of chat 
Act. 8 


was made for their Benefit: And by this Act, the * Commiſſioners 
onLY (without the Creditors) were to ſign the Certificate: Which 
was to be allowed by the Lord Chancellor or Keeper unleſs Gc. 


Then the 5 Ann. c. 22. added the Creditors ; viz. four Fifths in 


Number and Value. And 5 G. 1. c. 24. continued it upon the 


ſame Foot. But 5 G. 2. c. 30. directs that the Commiſſioners ſhall 


not ſign it, / + after the Creditors have ognes, and Avi be 


made thereof Se. 


No Objection, but for Fraud or toe unfairly . it, at 


lie againſt it before the Lord Chancellor or Lord Keeper And if 
no ſuch Objection is then made, the Allowance and Confirmation 

Will RELATE TO THE ORIGINAL DaTE of it, and will operate as 
a RELEASE from the Creditors. 


It is like the re of Deeds of Bargain and Sale : Which . 


has ſuch Relation. 2 IAI. 674. Hob. 165. And conſequently, the 


Allowance over- reaches the Afignment made to Bourn, by the 


Commiſſioners. 


It is alſo like the Surrender of Copyholds into the Hands of a 
Tenant of the Manor who dies before Preſentment. He cited a 


Caſe in Mich. 17 G. 2. in Chancery, Bromley v. Child. A Com- 
miſſion of Bankruptey had iſſued againſt Sir Stephen Evans, in 1711. 


The 
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Aſſignee's Hands. The Queſtion was concerning the Intereſt which 


accrued ſubſequent to the Date of the Commiſſion : To which 
Time, the Certificate diſcharged him. Lord Hardw:cke held that it 


was well allowed, though after the Bankrupt's Death: And He ſaid 


the End of requiring the Chancellor's Allowance of the Certificate | 
was to prevent Surprize; and that it takes it's Effect, (when allow- 
ed) from the ning of zt by the Creators. 


Mr. Norton, contra, argued that The Bankrupt can not be intitled 


to ſub ſequent Effects, come to him after his Bankruptcy and after 
the Signing of his Certificate by the Creditors and Commiſſioners, 
but . to it a W by the Lord Chancellor or Lord Keeper. 


Till the Statute of 4, 5 Ann. the Bankrupt 8 Perſon and Goods 
continued always liable to his Creditors. And the Bankrupt ought 
to be holden /r:&ly to the bringing himſelf within the later Acts 


that have been mentioned ; by thewing that he has performed All 
the Requiſites of them. 


The 1 Debts were EY with Intereſt to the Time of the * P. 718. 
Commiſſion. The Certificate was not allowed till after the Death 
of Sir Stephen Evans; when there was a Surplus of 350007. in the 


Now the Allowatice of the Certificate by the Lord Chancellor or 
Keeper is the moſt eſſential Part of thoſe Requiſites. The Creditors 


Act ſays Any Creditors” may object to it:“ And they are not 


confined by any reſtrictive Words whatſoever, to Matters of Fraud 
and Unfarrneſs ; but left quite at gg. 


Lord M Rr they are not ſo confined, aber be 
Law, or by Practice: And any Creditor whatſoever may then ob- 
je to the Allowance. And the Allowance has been ſometimes re- 
_ fuſed, and ſometimes adjourned, even where there has been 9 Op- 
pofition. Many Years may intervene between the Signing, and the 
Allowance of the Certificate; And large Effects may, in the mean 
Time, come to the Bankrupt : And the future Allowance ought not 


to over-reach them. 


their while to object to the Certificate. 


Part IV. Vor. II. 8 It 


Here, the Cominiſſioners had actually offi gned this Legacy: And 
for that Reaſon, the Creditors might not perhaps think it worth 


are not confined to the particular Objections mentioned by Mr. 

Gould; but are at Liberty to make any Sort of Objections to ſuch 
Allowance: And as well Creditors who have ſigned, as thoſe who 
have not ſigned, may be heard againſt the Allowance. For the 
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*P. 719. t is not like the Relation of a Bargain and Sale, or the Surrender 

of a Copyhold; to which, it has been compared. Poſſibly, in this 
Caſe, the Money may have been actually divided out: And it would 
be very unreaſonable, that all the Creditors ſhould e their 
Dividends. 


Mr. Juſt. FosTER was of the ſame Opinion : But He did not 
proceed to declare it at large, neither did the Other two Judges de- 
clare theirs; becauſe, it being a Caſe out of Chancery, The Judges 
of this Court were to give a Cer tificate. And immediately after 
this * | 


T he Cour certified, as follows — 


5 Having heard Counſel on both cides, upon this Caſe, which 
the Parties did not apply to be ſet down in the Paper, to be argued, 
ſooner than this Term,) We are of Opinion that the faid Two 
hundred Pounds veſted in the Afignee of the Bankrupt, and now 
belongs to him, for the Bengſt of the Bankrupt's CREDITORS. 


Rex verſe Fielding Eli, 


Bande 29th. FE 
| Fanu, ary: PO N ſhewing Cauſe aoninſt an Doformation which had been 


759% N moved for by One Mr. "Barnard, againſt the Defendant for 
a Miſdemeanor committed by Him in his Ofice of a Juſſtice of the 
Peace ; relating to the Committin - and Detaining #7//am Burna 
(the Son) in Priſon Ec, on a ver bal Char ge by the Duke of Marl- 

e « that this Young | Man had ſent Him threat tning Herter 


* Se. — 


Mr. Serj; Davy,” « on Behalf of the 8 objected to the 
Proſecutor's proceeding any further in this C Application, | 
till He had previouſly made bis ELECTION © Whether to 1 in 
this Criminal Method, Or in a Civir Action which he had ac- 
* tually commenced,” 


Mr. Norton "I Mr. Barnard the Proſecutor, anſwered, that wg 

| Caſe was quite d ferent from C: mmor ordinary Caſes ; becauſe it we 
ablolutely neceſlary here, as the Defendant was a Juftice of Peace: 

to give Notice of, and even actually to commence the Civil Action 

againſt the Fuftice of Peace, within Six Months after the Time when 
the Cauſe of Action aroſe : Which particular Circumſtance, he 
ſaid, was the only Reaſon of their acting thus. And he alledged 


that 


— _ _ 
——— ___— of. —Q—— Tt FT — 
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*that they had no Intention to oroceed & both Ways ; And ond to * P. 7 720. 


relinquiſh the Civil Action, Ix CAsE the Court SHOULD grant the 
Information. 


But The whole CourT were of Opinion that He ought to make 
this Election DIRECTLY, and before they entered into the Criminal 
Complaint : For that this was the conſtant Rul- ; and the particular 

Circumſtance of the Civil Action being confined to be brought 
within Six Months, made 10 Sort E D. rk 


The Yu uſtice of hs Thing equally required, they ſaid; in FIN 

| Caſe as well as in the Common Cale, that the Defendant ſhould not 
be called upon in a Criminal Way, by thzs diſcretionary Method, of 
an Information, which would oblige him to diſcover the Matter of 
his Defence and his Evidence; unleſs the Proſecutor would give 

up the Right which he might otherwiſe have to make Uſe of this 
very Diſcovery of the Defendant's Evidence, againſt the Defendant, 
in his Civil Action: Which would be giving him a molt unfair 
and unreaſonable Advantage over the Defendant. 


They added, That if the Proſecutor had Need! in the Me- 
thod which he had a ſtrict and undeniable R:ght to proceed in, 
namely, by way of Indie ment; and if ſuch Indictment had been 

actually found; Yet the Attorney General would (upon Application 
made to him) have granted a Noelle proſequi upon ſuch Indictment, 
q in Caſe it appeared to Him that the Proſecutor was determined to 
L carry on a (i Action at the ſame Time. And if this be ſo, where 
= the Party is proceeding 1 in a Method which he had a ſtrict legal 
| Right to proceed in; Surely it is. much more reaſonable for this 
Court to refuſe to give him this extraordinary Aſſiſtance (which 
they ought to diſpenſe with Caution and Dilcretion,) unleſs he 


would firſt conſent to wave the Civil Action which he had « com- 
menced for the very lame Matter. 


Mr. 8 nevertheleſs, Wunde e hard to 4 age 55 


this Caſe (of being thus fixed to o Months for bringing the Civil 
Action,) from the Common Caſe, where the Proſecutor vas not at a'/ 


reftrained in Time : And he remonſtrated (with great Vechemence) 
againſt laying down this as a GENERAL Hue; as it might be a 
great Prejudice to Parties injured by Juſtices of Peace, who often- 


times might not be able completely to obtain any Remedy. by Way 
of {gformation,. doit hin the 6 Months. 
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"He was anſwered—** That the preſent Application "as an 1 


„ mation was not made near. / early as it might have been; Which 
* Was the Profe cutor oc TLacbes. | 
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F. 721. 


* Mr. Norton acknowledged that ;/ this was really the Caſe, it 


would materially weaken his Argument as to he particular Caſe: 


And, in fine, He deſired Time to adviſe Whether they ſhould in- 


ſiſt upon their Civil Action, or not. Whereupon it was adjourned 


from Wedneſday the 22d of November, to the Saturday following. 


And then the Proſecutor's Counſel agreed to diſcontinue their 
Civil Action, and proceed upon the Criminal Rule : Which they 
accordingly did, till it grew fo late in the Day that the Court was 
obliged to adjourn it to the Monday following. 


The Caſe then proceeded : But ended in an Ado to the 


preſent Hilary Term, in order to get further Elucidation of Facts, 


by procuring the Affidavits of the Earl of Litchfield and Mr. Pierce, 


who (though Both preſent) had not made any AGavits at all 


hitherto. 


On Thurſday the Gf es of this Term, this Matter came again 


: before the Court; the Earl of Litehfield's and Mr. Pierce's Affida- 


vits being then and: And being then read, the Counſel con- 


fhned themſelves to Obſervations, upon 7hem ; All other Circum- 


| ſtances having been es diſcuſſed before. 8 Cor AIS. 


The Cov! RT now delivered their - Opinion, by the Mouth of 


the Chief Juſtice. In which Opinion, Lord Mansfield declared 


Mimſelf and his Brothers Fo/ter and Wilmot to be unanimous : 


But He aid, that His Brother Deniſon, not happening to be preſent 


| ing an Opinion from the mere Reading of the Affidavits, without 
having heard the Obſervations which the Counſel on both Sides 
had made upon them; and for th at Reaſon, declined interfering 5 


at the Time of the Motion and Defence, had a Delicacy in form- 


ft the Matter, 


His Lordſhip went through the open 8 of he Charge 


(which conſiſted of no leſs than ſeven Particulars) and alſo of the 


Defence, and the ſeveral Affidavits in Support of. both, with the 
_ utmoſt Accuracy and Exactneſs; and examined them moſt minute 
ly, in Order to difcover whether Mr. Fielding had acted with a bad 
and oppreſſive Intention; and whether the Perſops complaining of 


his Behaviour had been Sufferers, or received any Injury or Inconve-- 
nience, in Conſequence of it: (For it was agreed that it was not, in 


two or threc of it's Parts, ſuch as could be e Aridi juſt fed. ) 


Upon the OTE They were unanimous in Opinion, That the 


main and principal Charge Which was the Ground and Foundation 


of the Reft, and indeed the Key to the whole Nature and Com— 


plection of Mr. Field: "g s Behaviour, appeared to be Falſe in Fact 
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ind quite miſrepreſented to the Court by Barnard the F ather and“ P. 722 


Barnard the Son; and that the Juſtice of Peace appeared to have 
acted in this Affair, without any bad or oppreſſive or injurious Inten- 
tion, though (in ſome Reſpects) irregulary: And therefore, though 
the preſent Complaint appeared to be ſo ill grounded, that the Com- 
plainants deſerved to be puniſhed in Cofts for making it; Yet as the 
ſuſtice had made the Commitment without previouſly taking the 
Duke of Marlborough's Oath, and had alfo negleQed to take his 
Grace's Recognizance to proſecute, (both which Parts of his Con- 
duct were irregular) He had no Right to receive Cots, 


The Rule therefore was exprefily directed to be taken thus—lt i is 
Ordered that the Rule made That John Fielding Eſq; and George 
« Box ſhould ſhew Cauſe why an Information ſhould not be ex- 
« hibited againſt them for certain Miſdemeanours,” be diſcharged : 

But, in regard to the Warrants of Commitment and Detainer of the 
ſaid William Barnard, made by the ſaid ohn Fielding Eſq; This 
Court doth not think fit to pas bf the ſaid Rule, with Cofis to be 

paid to the ſaid Mr. FORO 


: Pouglaſ, Widow and Adminiſtratrix, very. Yallop Eq; 


: A Negleck of entering Judgment, and a Loſs of the Roll, ha- 
: ving been ſufficiently ſewn to the Court ; 


A Rule was made, That the Cleck of the Judg ments thall- 
iu a neu Roll, whereon is entered the Judgment one in this 
Cauſe, in Michaelmas Term 1729; And that the ſame be 
numbered as Roll 256, and filed amongſt the Rolls of that 
Term; A Special Entry being firſt made, expreſſing the Day of 
1 dechetting the ſame :” And it is further Ordered, that this Judg- 
«© ment ſhall not be made Uſe of — the Admin: . of the 
25 Defendant.“ 


Note. Lord MANSFIELD intimated, that it very much concerned 
the Chief Clerk, to take Care that Jud gments be actually entered up 
upon the Roll in due Time, and docketfed: For that, after he has 
received his Fees for making ſuch Entry, He would be liable to an 

Action upon the Caſe, to be brought by a Purchaſer who ſhould 
have become liable to it, and had ſearched the Roll without finding 
it entered up. And He ſaid that the Attorney who had undertaken 
- to do this, and neglected it, would be liable indeed to the Chief 

Clerk: But ſtill, the Chief Clerk would be liable to the Purchaſer 
who had ſuffered by this N eglect. 


2 = N. B. The 
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* P. 72 3. IV. B. The preſent Courſe is, for the Attorney for the Plaine 
to undertake to make this Entry upon the Roll : For doing 
which, the Chief Clerk (who 1s intitled to 8 d. per Sheet) 
allows him 5 d. per Sheet. So that the Attorney in this Caſe, 
acts as one of the Clerks of the Chief Clerk : Which would 

render the Chref Clerk liable to the Party's Action; though 
the Attorney would be anſwerable over to him. (In Fact, the nt 
Attornies are very apt to be ! in bringing in theſe 
Entry Rolls. ) a 


(The Chief Clerk, preceiving the Tocyinrenitycs to which this 1 
Practice renders him liable, determines to put the Matter upon a i 


Ja inde F ot, for the future. ) 5 1 
ee, Rex very. Mayor Bailiff; and Common Council of the 2 
zuſt Jan Bs; 
bi Jn © Te own of Liverpool E.. 


* HIS came on, in the Crown-Paper, upon the Return to a 
Mandamnus to reſtore Toſeph Clegg into the Place and Otfice 
| of. one of the Common Council ot the faid Town. 


Rete t the Town of Lune is and from Time! imme— 
morial has been an ancient Town and Borough &c, conſiſting of a 
Mayor and two Bailiffs and a Common Council, &c. That they 
were incorporated by Letters Patent dated 4th July 2 Car. 1: Which 
Letters Patent they accepted and agreed to. Then they ſet forth 
other Letters Patent, of 26th September 7 WW. 3. confirming their 

former Franchiſes, and further conſtituting granting and declaring 
that thence-forward and for ever there might and ſhould be, within 
the ſaid Town, the Officers and Miniſters following ; to wit, 41 | 
honeſt and diſcreet Men, of the Burgeſſes of the Tom aforeſaid, 
| who ſhould be and be called the Common Counc:l of the ſaid Town 
Ec: And the ſame King, by the ſaid Letters Patent, named the 
firſt and then modern Common Council of the ſaid Town, to con- 
Fine in the Office of Common Council of the ſaid Town fo long as = 
they ſhould behave themſelves well; unLEss ſome or any of them | 
 thould happen, for a REASONABLE Cauſe: to be removed, BY Ie 
Mayer Baiiffs and Common Counſel of the faidTown or the greater 
Part of them for the Time being. Which ſame Letters Patent of. 
85 ing William the zd the then Mayor Bailiffs and Burgeſſes of the 
aid Town in due Manner accepted and agreed to: And ever 
5 the granting of the ſame Letters Patent, the Common Coun— 
cil of the ſaid Town have of Right conſiſted, and have uſed and ot 
Right ought to conſiſt of 41 Perlons and no more. 


Then 


Hilary Term 32 Geo. * 


* Then OR admit Yoſe hh Clegg's Election and Admiſſion into the * 
ſaid Office of One of the ſaid Common Council, as by the Writ is 


ſuggeſted. 


But they alledge, that from Time whereof the Memory of Man 


is not to the contrary, the Mayor Bailiffs and Common Council of 
the ſaid Town for the Time being, or the greater part of them in 


Common Council aſſembled within the ſame Town, have of Right 


removed, and during all the Time aforeſaid have uſed and been ac- 
cuſtomed and of Right ought to 7emove any One or more of the 


Common Council of the ſaid Town, from the Place and Office of 
One of the Common Council of the ſaid Town, jor any REASON A- 


BLE and LAWFUL Cauſe; And that the Perſon or Perſons fo remo- 
ved therefrom, have accordingly been and continued abſolutel 


and effectually T_T and removed from the faid Place and 
Office. 


They farther certify and! return, That tlie Mayor Bailiffs and 55 


geſles of the ſaid Town are and Time immemorially have been ſer- 
ſed i in their Demeſne as of Fee, in their Corporate Right and Ca- 


pacity, of divers Meſſuages Lands Rents and Hereditaments, and 


law fully intitled for themſelves and their Succeſſors to many large and 
valuable Tolls Duties and Cuſtomary Payments; 
and for 50 Years and upwards now laſt paſt have been Jawtully 
poſſeſſed, in their Corporate Right as aforeſaid, of divers other Lands 
= Tenements for certain long Terms of Years yet to come and un- 


And allo now are, 


expired; And that the ſeveral F/tates Hereditaments Duties Rents 


Revenues and Poſſeſſions of and belonging to the Mayor Bailifts and. 


Burgeſſes of the ſaid Town, in their Corporate Right and Capaci- 


ty as aforeſaid, now are and at the Time of the Removal of the ſaid 


Joſepbh Clegg therein after mentioned were, and for a great Number 


of Years now laſt paſt have been of great yearly Value, to wit, of 
the yearly Value (together) of 2000 J. and upwards; And that the 
Office of one of the Common Council of the ſaid Town now is and 
during all the Time aforeſaid hath been an Office of great Truſt 
and Power, with reſpect to the Management, Receip!, Cont: ol, and 
Application of the Iſſues Rents and Profits of the Eſtates Heredita- 
ments Duties Revenues Tenements and Poſſeſſions of and belonging 
to the Mayor Bailiffs and Burgeſſes of the ſame Town, and in 1 the 
: oppornteng of proper Otficers to collect the ſame. 


. 724. 


Then the Return roceeds to alledge, that before the Removal 
of the ſaid Fo/eph Clegg in the Return after mentioned, the mg: 
 Foſepb Clegg fought his Trade of Living, by buying and ſelling ; 
and became and was a BANKRUPT within the Meaning and Inient | 
of ſome or one of the Statutes made and in Force concerning Bank- 


rupts: 
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Hilary Term 32 Geo. 2. 
P. 725. * rupts; And that afterwards, and before the ſaid Removal of the 
ſame Hoſe eph Clegg in the Return after mentioned, to wit on the 27th 
Day of July in the Year of our Lord 1756, a certain CoMMIss10N 
of Bank #prcy in due Manner Iss ED againſt the ſaid Foſeph Clegg. 
under His Majeſty's Great Seal of Great Britain, bearing Date at 
IWeſtminſler the ſaid 27th Day of July in the zoth Year of his Reign, 
directed to R. T. &c, (the Commitifioners in that Commiſſion na- 


med,) authorizing them &c, (as therein mentioned ;)- And that af- 
terwards, and before the Removal of the ſaid Jeſeph Clegg in the 


greater Part of the Commiſſioners in the Commiſſion named, did duly 
 BanKRUPT within the true Intent and Meaning of ſome or One 
of the Statutes made and in Force concerning Bankrupts ; And that 


Return after mentioned, did (purſuant to public Notice for that 
Purpoſe given in the London Gazette,) ſubmit himſelf to the afore- 


ſaid Je Clegg at the Time of his Removal in the Return after men- 


Commitfioners in the ſald Commiſſion named, or from the greater 


concerning Bankrupts: Whereby the faid Yoſeph Clegg then BECAME 
and «as and from thenceforth hitherto both been ond [til] is UNFIT 


laid Town, fo being an Office of great Truſt and Power with re- 


nues 'Fenements and Poſſeſſions of and belon ging to the Mayor Bai- 
: liffs and Burgelics of the ſaid Town as aforelaid. 


val of the taid Joſep? (/egg in the Return aftermentioned, (that is 


mon Council, to wit, . G. Sc, being all of them then of the 


Bailiffs were T hree, at Liverpool IN DUE MANNER met and (Hemm 


and Buſineſſes relating to the ſaid Town and the good Regulation and 
Covernment ne And that the ſaid See 25 Ce was then and 


— — | 2 there 


Return after ſpecified, that is to ſay, on the 5th Day of Auguſt in 
the Year laſt mentioned, the ſaid R. M. R. E. and R. R. being the 


put the ſame Commiſſion in Execution, and by Virtue thereof in 
due Manner FoUND and DECLARED the faid foſeph Cl-gg ro BE A 


he the ſaid Joſeph Clegg afterwards, and before his Removal in the 


taid Commiſſion ſo ifſued againſt him as aforeſaid ; And that the 
oned had not nor hath yet 0BTAINED from the above mentioned 
Part of them, a CERTIFICATE of his having conformed himſelf to 
the Directions of the Statutes or any of them made and in Force 
tor the ſaid Place and Office of One of the Common Council of the 


Ae to the Management Receipt Control and A pplication of the 
Ifues Rents and Profits of the Eſtates Hereditaments Duties Reve-. 


1 1 Fb proceeds—-That afterwards and before the "FRO 


tO lay) on the 1}t Day of February in the Year of our Lord 1758, the 
then Mayor and Bauifts and the then g:eateſt Part of the then Com- 
mon Council of the faid Town, that is to ſay, 26 of the ſame Com- 


Common Ccuncil of the ſaid Town, v os eof the then Mayor and 
bled in Common Council within the ſaid Town of Liverpos, in the 


Council-Chamber of the ſaid Town, and then and there duly bed 
à Common Ccuncil of the ſaid Town, CONCERNING divers Matters. 
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Aber PRESENT at that Aſſembly : And that in the ſame Aſſembly * p. 726. 


ſo held and met in Common Council as aforeſaid, an IN FORMA“ 
TION and CHARGE were in due Manner exhibited to that Aſſembly, 
againſt the ſaid Fo/eph Clegg. of bis aforeſaid BANKRUPTCY, and 
of the Iſſuing of the ſaid Co MISSION of Bankrupt againſt him, 

« and of his NoT having then obtained his CERTIFICATE as afore- 
« ſaid;” as a REASONABLE and LAWFUL Cauſe for the Removal 
of the ſaid Joſeph Clegg from his aforeſaid Office of One of the Com- 
mon Council of the ſaid Town, ſo being an Office of great Truſt 
and Power as aforeſaid. And that the ſaid Fo/eph Clegg had, THEN 
AND THERE, perſonal Notice of the ſaid Information and Charge 
againſt him; and HEARD Zhe ſame made againſt him; and was rden 
and there 92 by that Aſſembly ſo met in Common Council as afore- 
ſaid, © Whether he the ſame Joſeph Clegg was the Perſon againſt 
« whom the ſaid Commiſſion of Bankrupt had ſo ĩſſued as aforeſaid; 


And © Whether he the ſaid Joſeph Clegg was then a Bankrupt, and 


had obtained his Certificate in that Behalf, or not:“ And there- 
upon, the ſaid Fo/eph Clegg then and there cox SssED and Ac- 


KNOWLEDGED to the /me Aſſembly ſo met in Common Council as 


aforeſaid, © That he the ſaid Joſeph Clegg was the Perſon againſt 


« whom the ſaid Commiſſion of Bankrupt had fo iſſued as afore- 


„ ſaid: And that he was then a Bankrupt, and had not then obtained - 


« his Cert Reale 1 in that Behalf. 5 


Then the 9 ſays, That the ſaid *, fe We Clorg fees fo co con- 


2 the Truth of the above mentioned Charge againit him, as afore- 


ſaid, He the ſaid Foſepb Clegg was then and there further aſked 
by he ſaid Aſſembly of the Mayor Bailiffs and the greater Part of 


the Common Council of the ſaid Town, ** What he the ford Toſeph 


« Clegg bad to ſay in his Defence, Why he ſhould not be removed from 
the ſaid Othce of One of the Common Council of the ſaid Town + 


« for the Caule aforeſaid ;” And the ſaid Joſep (Clegg did Nor 


then, or at any other Time before his Removal in the Return after 
mentioned, deſire any FURTHER Time to be allowed him, to make 
his Defence to the Information and the Charge aforeſaid : And the 


laid Zojeph Clegg did not, either then or at any Time before his Re- 


moval in the Return after mentioned, alledge or offer to that Aſſem- 


bly any CAUsE WHATSOEVER why he ſhould not be diſcharged 
and removed from his ſaid Place or Office of One of the Common 
Council of the ſaid Town as aforeſaid. And being rendered and 

become, by his aforeſaid Bankruptcy and by his not having obtained 
his Certificate in that Behalf, unF1T for the 141d Place or Office of 
one of the Common Council of the ſaid Town, being an Office of 
great Truſt and Power as aforeſaid, It was then and there moved in 
the ſaid Aſſembly, in the Preſence and Hearing of the ſaid Joſeph 
Clegg, by One of the Common Council ſo aflembled as aforeſaid, 


that is to ſay, by F. G. &c, That the faid Joſeph Ciegs ſhould be 
PAlT HY Youu do non Up: removed 


; ": 
i BY 
n 174 
: j 
: 
: 
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« * removed from his ſaid Place or Office of one of the Common 
& Council of the ſame Town, for the Cauſe aforeſaid :'' Where- 
of the ſaid Joſeph Clegg had then, and before his Removal from the 
ſaid Office in the Return aftermentioned, due Notice. And the ſaid 


Joſeph Clegg did not, then or at any Time before his ſaid Removal 


125 efrom in the Return after ſpecified, alledge or offer to the ſame 
Aſſembly any Cauſe whatſoever why he ſhould not be removed and 
diſcharged from the ſaid Place or Office. Wherefore the faid Aſ- 


ſembly so et in Common Council as aforeſaid, and conſiſting of 
the faid then and now Mayor and Bailiffs and the greater Part of the 


then Common Council of the ſaid Town as aforeſaid, having heard 


and duly weighed and conſidered the Information and Charge afore- 
ſaid, and what was alledged and admitted by the ſaid % CUgg, 
did then and there duly diſcharge and remove the ſaid Joſeph Clegg 


from the ſaid Place and Office of One of the Common Council of 


the ſaid Town, rox THE CAUSE AFORESAID: And by reaſon 
thereof, he hath ever fince remained and {till is and continues re- 
moved and diſcharged therefrom. And 7zherefore they cannot re- 
ſtore Him or cauſe him to be reſtored, as by the {aid Writ they arc 


| commanded. 


Mr. Wing on Behalf of Chee, i the Proſecutor of the Mandan, 
Objected to this Return: To which, he took two Exceptions; 


in Efe, three, as the former Was divided into two diſtincts Par 7 


1ſt. The Aſſembly who amoved him was 197 legally CONVENED, 
for want of NoTI1CE, either to the x of the Common Council, or 


to Mr. Clegg himfeif; who ought to have had Notice of it, both as 


One of the Members con npoiing. that Body, and allo as the Mem- 


ber to be amoved. 


2d Objection. Ihe Causg of SOR: inſuticient. 


IQ un Notte oug! It to have been given to al; RY Memb bers; A nd 


coniequently Mr. (1 [oa ought to have had Notice, as He was Ore 
of the conflituent Members of this Cor porate Body. For EvERY in- 
dividual Member of the Pody ought to be ſpectrally ſummoned, pre- 


vious to the Amotion of 2 any Member; A General Summons being 


always inſufficient, her any extraordinary Buſineſs is to be 
done.—Whereas this Return does 7297 ſhew any Summons at all, to 

10 of the conſtituent Members: And it is incumbent upon them to 
ſew their own Juriſdiction ; as it is a ſummary One, founded upon 


Charter, and not upon the Common Law. 


The Words % jn due Manner met and aſſembled Cc, are only 
a Concliſion of Law : But the Court can not intend any Fats not 
 alleaged; For Returns muſt be taken Hie Nothing is to be 


intended 
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ce intended in a Return to a Mandamus, is the Declaration of Ld 
Ch. J. Holt, in 1 Shower 282. Rex v. Evans: Where the Court 
would not make even a very obvious Intendment. And fo it is, 
in all ſummary Juriſdictions : As upon the Game-Laws, and ſuch 
like Caſes. So, upon Indictments alſo: As in 5 Mod. gb. Rex v. 
Harper ; which was an Indictment for not taking upon him the 
Office of Conſtable, being qualified, and having been debito 2 
elected thereto; And the Objection was that the Indictment ough 

to have ſet out Particularly how he was choſen, and that he l 


; Notice Or elſe, the Indictment ought to be quathed. 


The next Objection i 1s, That Mr. Clegg Himſelf, as the Mer "oh 


« ber to be amoved, was not ſummoned to anſeoer to the particular 


Charge. pon which He was to be amoved.” 4 Mod. 337. The 


Ci ity of Exeter v. Glide, is expreſs, That he muſt and ought to 

have a particular Summons for a particular Charge : And it is 
not ſufficient to ſummon him gerera'ly ; and then to alledge parti- 
_« cular Crimes againſt him, which he may not be prepared to an- 
„ {wer.” And F a previous particular Summons to Mr. Clegg, © Vo. 
« anſwer the particular Charge, was neceſlary ; his 4 5 888 
in the 07 denary Courle of his Duty will NOT cure this Detect. 


And the very Nature of this Chis (of Pankruptey) more 
eſpecially requires a particular Summons “ to anſwer to it, becauſe + 
it depends upon a great Number of complicated Facts. Here, he i= 


not charged with any particular AcT of Bankruptcy ; Nor is it 


alledged, that the Commuiiiton even e 1 8 enough for hin to 


have obtained a Certificate under it. 
| Second Point—The © Cause of Amotion i is 75 755 iciont. 


It imports Nothing of Infamy or Offence, for which he was fu 


aictable; Nor any the leaſt Neglect of or Offence againſt the Duty 


of his Office as a Corporator. Every Trader is liable to Bankruptcy; 
which may happen to him by pee and Misfortune, and without 
any Fault of his own. Becoming Bankrupt | 18 4 Misfortune ; 3 not 


a Crime: It does not even neceffarily import Iiiſoliveucy; Nor af 


it did, would that e him from remaining a Corporator. 


TY 18 only One Caſe to ke met with, of an Amotion for Bank 


ruptcy: Which was in M. 8 G. 2. B. R. Rex v. Mayor and Al- 
dermen of King's Lynn, on a Mandamus to reſtore one Stephen Allen 
to the Office of Common Council Man; and was in the Time of 


14. Hardwicke. But Indeed, this particular Point did not come 


to be determined; becauſe the Return was held clearly inſufficient 
on another Foot, viz. for want of Summons, or even an Attempt to 


ſummon. 


_ Here 
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* Here, It appears that Mr. Clegg was neither an Object of their 


Juriſdiction; Nor was the Cauſe of his Amotion ſufficient. 


Therefore this Return being inſufficient, He prayed a Peremp- 
tory Mandamus to reſtore him to the Office. 


Mr. Clayton contra—Three Obje&tions : are made to this Return : : 
vis. 


iſt. That it is not ſaid, that ALL the Members of this ſelect Cor- 


porate Body were Jummoned ; 


2d. That Clegg himſelf had not previous . Notice of the 


Chaz Ye, which was to be made upon him ; "Y 


zd. That the Cauſe of Amotion is inſufficient, 


Anſwer. 1ſt The Corporate Body who had the Right to amove, 


is alledged to be in put Manner met and aſſembled.” Now this 


Aſſembly poſſibly night be upon a Charter Day: And then No 


Special Summons was neceſſary. 


Shes if in Fact it was not duly holden. they 155 — 8 trave, ſed 

: As was done in the Caſe of Green v. Mayor of Dur ham, H. 17 . 
35 G. 2. (V. ante, Fa. 127.) There was a Caſe ſimilar to the 
preſent, P. 8. G. 2. B. R. Kynaſton v. Mayor and Aldermen of Shrewſ- 


* 2 Strange bury, Where the Facts were traverſed and tried. So here, if 


1051. 


+ 9 Am. c. 


they were not duly ſummoned, or the Aſſembly not duly holden, 
they might have traverſed theſe Allegations of the Facts, and taken 


1 had Notice of the Aſſembly.” 


Iſſue. 


= 


The General Summons is ſufficient, I cannot find any Return 


which avers That ALL the conſtituent Members were ſummoned, 


And it is unneceſſary to aver it; 
becauſe ſince the Mandamus + At, they may traverſe it, and before 


5 the Act they might have had an Action for a falſe Return, 


To the 2d Objeaion—(of Wantof Notice to Clegg Himſelf,) The 


Anſwer IS, 'That his Appearance CURED the Defect, if there was 
One. 2 Salk. 428. Rex v. Mayor and Burgeſſos of Wilton, on a 
Mandamu to reſtore Elias Chalk to the Place of Burgeſs, is in Point, 
« That where the Perſon amoved has been Heard, the Want of 


* Summons is 2 Objection.“ So it is, in Convictions upon the 


ame Laws. And here, Mr. Clegg was Heard, and admitted all the 


F acts ; j and defired no further Time. | 
2 | As 
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* As to the 3d Objection Here 7 is a reaſonable Cauſe of 1 * 
This is not an Amotion from his FREEDOM of the Corporation: 
but only from being One of the COM MON CouNnciL : In which 
Character, he had the Management of very great Revenues of the 


. 8 VIZ. 2000 J. per Annum. 


P. 730. 


In Rex v. Mayar of King's Lynn, M. 8 C. 2. this Point about the 
Bankruptcy being a ſufficient Cauſe of Amotion, or not, was NOT * * It was ob. 


| } jected to, by 
entered into: It went off upon the want of Stephen Allen's being pen 


ſummoned, or even of any Endeavour to ſummon him. ſel; but no 
| | forther dil. 


It 1 is objected, « That the particular Ae; of Bankruptcy a are not 4 havin 
ſtated. r 


oe Counſel 
Anſwer" This Defe& alſo (if it be any) is cured by his Appea- Who endea- 


voured wal] 5 


rance and Confeſſion That he WAs a Bankrupt, and had 1 not t ob- port the A-. 


«6 tained his Certificate.” motion of 


Allen, to an- 
Mr. W Welty in wy | | | 1 — 
Summons. 


| iſt. We are not obliged to take Iſſue upon the being 00 duly aſſem- 
« bled.” They ought to /bew their own Juriſdiction : And there- 


fore as the Aſſembly does not appear to have been holden upon a 
| Charter-Day, they ought to have ſhewn either a Special, or at leaſt 
A General Summons to the Several conſtituent Members of f it. 


2dly. Mr. Clegg cond not be prepared to defend himſelf againſt 
this complicated Charge, without previous Notice ; although he 


happened to be caſually preſent, in the . of his General Duty : 
to the Corporation. - 


zdly. It FOR wat appear that Mr. Clegs was not intitled to his : 
Certificate, though he had not had Tins to obtain it. 


And as to any perſonal Truſt or Potter as to the Revenue of the N 


; Corporation—He was not, as Common Council Man, PERSONALLY 


to receive and diſburſe the Eſtate of the Corporation, or to anger 
any of their Caſh. 


The Commiſſion does not at all affect bim! in his Corporate Ca 


, - Pacity. 


Lord MAxsF1tLD ſaid He had no Doubt at preſent : Though He 
would not preclude a further Argument, if the Parties ſhould not 


agree to his Reaſons. 
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* P. 731. 


LAY 


It is certainly true, He ſaid, that where an Amotion is returned, 
the Return muſt ſet out all the neceſſary Facts, preciſely ; to ſhew 
that the Perſon is removed in a legal and proper Manner, and for 


a legal Cauſe. It is not ſufficient to ſet out Concluſions only: They 


mult ſet the Fas themſelves out, preciſely ; that the Court may be 
able to judge of the Matter. And fo it is alſo, as to the Cauſe of 


Amotion: This muſt be ſet out in the ſame Manner ; that the 1 8 


| may Judge of it. 


Here, Three Objections have beer made. 4 
1ſt. That ſuppoſing this ſelec Body of the ee to have 


Authority to remove, (and to which no Exception is taken,) and 
abſtractedly from the particular Cauſe of the preſent Amotion, yet 

it docs not appear that the Conſtituent Members of the Body who 
made the Amotion were ſummoned at all, to this Meeting: Whereas 
it not appearing to be a Meeting directed by the Charter, there 
ought to have been a Special, or at leaſt a General NoTICF given to 
each marvidual Member of it, <* That there was to be ſuch a Meet- 


| 46 ing. 


* Fo po 


Jo anſwer to the particular Charge.” 
That this is cured, by his * Appearance and * Confeſſion and 
not deſiring further Time. I will ſay Nothing at all about th 1 


My. That it is alſo abſolutely neceſfary, that Mr. Clegg, the 


Perſon intended tobe amoved, ſhould have had particular Summons, 


»» 


To whick it is anſwered, 


: Matter; the Iſt and 3d Objections being clear, full, and latal. 


Zaly. That the Cauſe of Amotion ! is inſufficient. 


Now as to the firſt. It is certain chat no Summons of any of the ® 


Vembers 1s alledged in the Return : Whereas, if a ſeleet Number 


of a Corporation have Power to remove, and do amove at a Mect- 
ing holden upon a Day not directed by Charter Ec, ALL that are 
«within SUMMONS, : muſt be ſummoned. And ſo was Mr. , 8 
Cale determined 1 in T; 7. 8, 9 G. 2. in this Court. 


Andi it is not ſufficient to alledge, «c That they v were du, or in 


due Manner, met and aſſembled:“ It ought to be expreſsly al- : 


ledged, ** that they were ALL fummoned,” 


The Traverſe, 3 which it is ſaid might have been here 
taken, would not go to the Fact 7/#f, but only the legal Conſe- 
quence: And therefore they could not be obliged to traverſe, in the 
Preſent Cale. 


L — EEE . There 
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* Therefore this is a flat Objection. P. 732. 
As to the 2d I will ſay Nothing. 


But as to the 3d ObjeRtion—T his Point has never yet been deter- 
mined. 


The Caſe of King's Lynn turned upon the Want of Summons, 
No Cauſe is reaſonable, unleſs it be quſt and legal: A juſt, a 


legal, a ſufficient, a reaſonable Cauſe, All mean the fame thing ; ; 
The only Difference is in the different Epithets. 


The * 3 Cauſes of Amotion of a Corporator, are (Iſt.) Offences « 473 
againſt the Duty of his Office, as a Corporator; (2dly.) Crimes in 538. S. P. (ra- 


their own Nature heinous and atrocious, and againſt the Offender's N 
general Duty, as a Subjett ; yet not particularly relating to his Cor- x; 


1 don, 


porate Office or Duty; and ( 3aly. ) Such as are of a mixt N ature. P. 1759. 


31G. 2. B. v. 
Let Us therefore. co the preſent Cauſe alledged for "0 


Amotion, in theſe three Vi IEWS. 


iſt. His mere e being a Bankrupt in is 0 Objection to his continuing 
a Corporator : It is no Offence againſt the Duty of his Office. He 


may become Bankrupt, without hrs own Fault. And there is no 
_ Cenſus requiſite as a Qualification to be a Corporator. Indeed ſome 

one or more of the Conſequences of Bankruptcy may eventually become 
a Cauſe of Amotion : But the Bankruptcy itſelf is not ſo. A Man 


may be able to pay above 20 Shillings in the Pound, notwithitan- 
ding his being in Strictneſs a Bankrupt : 


Or he may very ſoon obtain 
a Certificate, after the Commiſſion has ſued. 


2dly. It is 15 Offence againſt the Law * the Land: Bankrupts 


are not no conſidered as Criminals; whatever the * Old Acts may. . 


ente, . | 
intimate of this kind. A Man may certainly be a Bankrupt, with--417, 


out being guilty of any Crime whatſoever ; and may really be worth 


a large Surplus on a Balance: Sir Stephen Evans, and the Mood 
ward,, and many Others have been Inttances of this. 


And this Diſ- an for becoming Bankrupt micht be made 


a very bad Uſe of, by Juntoes in Corporations, or under particular 
_ Circumſtances, and with particular Views. A Run upon a Man 


of great Fortune and Credit may be artfully managed, ſo as to re- 
duce him to Bankruptcy. And there is no Difference between 


a Com mon-Council. Man's becoming a Bankrupt, and an ordinary 
Freeman's becoming lo. 


As 
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* P. 733. * As to the Truſt and Power over the Revenues of the Corpora- 
tion—Th:rs Man is only One Member of the Number of One and 
forty, who have amongſt them, a Power of voting Corporate Acts: 
But he has nothing to do with the Receipt, or Truſt, or Manage- 
ment, or Fingering of the Monty ; nor can have any thing to do 


with it, unleſs the Reſt ſhould, by a Corporate Act of their own, 


truſt him with it. 


Therefore the having become a Bankrupt, and not having ob- 
"tained his Certificate under the Commiſſion awarded againſt him, 
is not, of itſelf, a/one, ſufficient to diſqualify him from being a 


Member of the Common Council of this Town; whatever mght 
have been the Caſe, if certain eventual Conſequences had happened 


to follow therefrom. 


Therefore the 1ſt and 3d Objedtions are fatal: Which e it 
unneceſſary to enter at all into the Diſcuſſion of the 2d , 


and of the Anſwer that has been given to it, 
Mr. Juſt, Drvisox concurred with his Locdihip i in Opinion. 


This Return Tt by no Means a ſufficient Return. Bankruptcy 


alone is no ſufficient Cauſe of Removal. There muſt have been, i Rn - 


Fact, many Inſtances of ſuch Bankruptcies of Corporators. I ſu 
* the Queſtion was never determined, becauſe the F. act of it was 


In the Caſe * never made a Quettion, 


of King's | he Ds | 7 3 N 
ä 2 Le, In the Caſe of Lynn, they had never even endeavoured to ſum- 
Cauſes of mon him: And not a Word was ſaid about the Bankruptcy, by the 
Amoving Al- | 


Pha } Tag Court, on determining the Caſe. : 


his being a 


Bankruptz As to the 1ſt Objection in the 1 Caſe — They ſhould have 


ly, Non- 
Na ſhewn, in their Return, which were their general Days of Meet- 


Abſence, and ing, fixed by the Charter. But here it is an Amotion by a Meeting 
Neglect of of a ſelect Number; Who ought Every one of them to have Notice, 
When they are to proceed on particular Buſineſs: Whereas it is 


not here pretended, by any direct Allegation, that they had any 


Notice at all. It is ſaid indeed, That they were in due Manner 
„ met and aſſembled.“ But a Return ought to be certain; and it 


ought as much to be ſo, * nce the Act of Parliament, as before. 5 


They were not obliged to traverſe this Allegation of the Meeting | 
being “ duly aſſembied: And indeed it would have been Ta. 


verſe of Conſeguences, not of Fatts. 


All the Members of the ſelect 1 s ou ght to hav had particular 
Notice. 
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* As to the 2d Objection—1 think the + Party himſelf 4 to 
have had previous Notice. But, however, there are many other 


Objections to the Return: And therefore I will not meddle with 
that. 


P. 734 
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zaly. The Cauſe of this Amotion 1s certainly inſufficient. For 


ſurely a Man may become a Bankrupt, without being guilty of any 
Offence at all, either againſt his private Office and Duty of a Com- 


mon Council-Man, or againſt the Law of the Land. I have no 
Notion that being a Bankrupt will diſqualify a Man from being a 

Common Council-man or a Corporator. And the not obtaining 
his Certificate is an 1mmaterial Circumſtance : It was not in his 
Power; or he might not have had Time to do it. 


And he had not the Managemeit of the Ne of the Corpora- 


tion, ſo as to have any Concern in the collecting them. It does 
not appear that he had any thing to do with fingering the ( aſh of 


the Corporation; or that their pecuniary Intereſts could at all / Her 
by his having become a . 


Upon the Whole therefore, it ſeems very clear that this is a bad 


Mr. Juſt FosTER dedkired Himſelf of the Game Opinion. They 
ought, He faid, either to have ſet out an Aſſembly upon a Char- 


ter-Day, or a general Summons to the component Members of this 


ſelect Body who amoved. He added, I cannot go ſo far as to ſay 


Return, and ought to be quaſhed; and that r Mandamus 
5 ongnne to iſſue. = 


that a Special Summons was neceſſary, ſetting forth the particular 


8 to every Member, was neceſſary. 


As to the 2d Obzection =I mall not ſay much upon it. But a 


As to the 3d Objection— The Cauſe of Amotion is not ſufficient. 


Bankruptcy alone is not fo. And the not having obtained his Cer- 


tificate is not at all material: He might not have had Time or Op- 


portunity to obtain it; or it might have been oppoſed, on purpoſe. 


Buſineſs upon which they were to treat: But I think a General 


Man ought not to be diſpoſſeſſed of his Freehold, without having a 
proper Opportunity of making a Defence to the Charge upon which 
He is removed from it. He could not be prepared in the preſent 
| Caſe, to defend himſelf againſt this particular Charge : He ought 
to have been appriſed what it was to be. There might be an Op- 
portunity taken, when there was a thin Meeting, and when all his 
Friends were abſent, who would perhaps have been preſent, if he 
had any Notice of 2his or even of any Charge againſt him. 
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* P.735- * Bankruptcy does not te] import FI But Inſolven- 
cy itſelf is no Cauſe of Amotion, where the Corpora tor i is not in- 
truſted with the Receipt of the Corporation's Money. And here he 
is not intruſted with a Penny of their Money: It is not alledged 
that he had any thing to do with their Caſh. 


3 


Therefore, upon the whole, This Return is bud, and | ought to 
be 3 and a Peremptory Mandamus ought to $9. 


r. Juſt. WILMOT was of the ſame Opinion, 


He confined himſelf, (as Lord Mansfield had done,) to che ft : I 
and third Objections, only. = 


1. If the Aſſembly is not holden upon a Charter- Day or a 
general Day of Meeting, there muſt be a previous Summons to every 
Member; either General, or Special: I rather think, it ought to 
be Special; that every Member may come prepared, and have an 
Opportunity to give his Reaſons to his Brethren; which may per- 
haps alter their Opinion. But clearly there ought to be @ previous 
Summons, either general, or ſpecial and this, to every individual 


Member. 2 


The Allegation of their being „ puLY met and afſembled,” is a 

Complication of Fact and Law; and therefore 201 properly rk 
able The particular Facts ought to be alledged upon the Record. 
The Act of 9 Ann. c. 20. makes no Difference at all: It is juit | 
the ſame Vince, as it was before this Act. — 


As to the 3d Obiedtion-—Bankraptey alone is no ſufficient Cauſe | 

of Amotion, He had nothing to do with the Money of the Cor- 
poration. Indeed no Inſolvency at all appears: Nor, if it did, is it 
an Offence. Bankruptcy alone is no Offence either againſt the Duty 
of his Office as a Corporator, nor any Offence or Crime rendering 
bim infamous. at Common Law. 


. Ee ee Orr nn nn = SEUIE="Ins 


Ther efore this Return is inſufficient, and ought to be quaſhed ; 
And there ought te to be a peremptory Mandamus. 


Pur Cur. unanimouſly, 
Let there be a PEREMPTORY ManDanus, 


_ * — > 


 RuLE to quaſh the Return; and that a 
Peremptory Mandamus do iflue. 


3 1 Bailey 
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full Age, ratifies a Contract for Goods, not being Necellarics, by 
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* Bailey ver/. Dillon. 


. 4. , 2. 2 . 
_ diſcharged upon Co MON Bail. 


The Caſe was this The Defendant, being indebted to the Plain- 
tiff, became a Bankrupt, The Commitiion iſſued on the 7th of 


May 1754. The Bankrupt obtained his Certificate : Which was 


ſigned on the zoth of Auguſt 1754, and allowed in the September 


following. In September or November 1755, the now Plaintiff, 
who was One of this Bankrupt's Creditors as aforeſaid, and did not 


appear to have come in under the Commiſſion, produced to the 


Defendant an Account between them (prior to the Commitlion ;) 


upon which Account, there was a Balance due to the Flaintiff from 


the Defendant, of 747. and upwards, remaining due at the Tint 

of the Bankruptcy. The Defendant deſired Time to examine it: 
And then acknowledged that this Balance was due to the Plain- 

tiff, and PROMISED i * it to the Plaintiff, WUEN He A be 


wor ABLE.” 


80 that the GNERAI Queſtion ariſing upon this Caſe, will here- 


after be © Whether a Perſon indebted to Another, and afterwards 
becoming Bankrupt, and then being regularly d, ſebarged, by ha- 
« ving duly conformed himſelf to the Bankrupt-Acts, and having 
obtained his Certificate; but afterwards making a new Achnow- 
"08 ledgment of the ſame Debt being due, and alſo a new PROMISE 70 
$6 2 it, ſhall or ſhall not be LIABLE #9 the of ann of it: But 


The particular Queſtion now before the Court was ſingly, „Whes 


ther he ought to be di/charged upon Common Bail, or ho'den to 
„ SpeCIAL Bail. For this alone was the Motion which Mr. Nor- 


ton had made, and againſt which Mr. Williams now thewed Cauſe. 
Mr. ee argued, on Behalf of the Plaintiff, That this is a i 


new Debt, founded upon a Promiſe made on a good and ſatficient 


Conſideration, VIZ. ON a  CoNnSCLEN TIous Obl gation. 


"He compared it it to Caſes 1 new Promiſes midi after the Expira- 


tion of the Six Years; which thall revive Debts barred by the Sta- 


tute of Limitations ; As that of Dean v. Crane, in 6 Mod. 309; and 


Andrews v. Brown et Ux', in Precegents in Chancery 2385. And to, 
E the Bankrupt Acts muſt be taken tayourably for Creditors. | 


A much ſtronger Inſtance, is the Caſe of an Infant, who after 


his 


P. 736. 


1 : | Thurſds if 
R. Williams ſhewed Cafe 4 the Defendant” mould not be / dreary 


PPP yy ps =. ag py —__— * 


— 
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* P. 737. * his Promiſe to pay {or them. For which, he cited Southerton v. 


* 


V. ante717, 


Whithck, in 1 Strange 699 : Where Ld. Raymond, at Guildhall, 
held “ that the Infant was Hound, in ſuch a Caſe.” Yet the Infant 
was full as much diſcharged of the Contract, in that Caſe, as this 
Bankrupt was, in the preſent Cale. | 1 


But * this Act which gives the Diſcharge by Certificate, was made 


for the B.nefit of the Bankrupt; and therefore he may wave this 


Benefit: Which here he has done. Conſequently, it is not at all 


| within the Act of Parliament. 


f | 
As to the Caſe of Carnes v. Schomberg, in 2 Strange 1437. there 


was 10 good Conſideration to found the Promiſe. The Defendant had 
there given his Note for 367. and was afterwards di/charged on the 
Inſolvent Debtors Act: Afterwards, he promiſed to pay the Debt, 
at 2 Guineas per Month; Part whereof, he paid; and was arreſted 
for the Remainder. There, he was diicharged indeed on Com- 
mon Bail : And it was holden to be no new Conſideration, but the 


old Debt. And ſo it Was. 


Mr Norton was s ſtopt by the Court; from proceeding to argue, 


on Behalf of the Defendant, in anſwer to what Mr. Williams had 
— For Es i 


The Cova heldi it quite unneceſſary to enter into the general 
and principal Queſtion, or to enter at all into the Merits of the 
| Caſe, upon this preſent Motion: Since it would be very improper 
to determine ſuch a Point in this Method, upon a Queſtion about 
Special or Common Bail. Therefore they ſaid they would not med-= 
dle with the Merits, nor give any Opinion at all upon the general 


| Queſtion. But 


As to the * Queſtion, which was the subject of the 
preſent Motion, they were unanimous “ that he ought to be dit 


cc charged upon Common Bail.“ Fe or 


"Lond MansrIELD obſerved, that the preſent Queſtion is no more 
15 thin « Whether this Promiſe made by the Defendant under the 
« Circumſtances ſtated, and founded only upon a conſcientious Obli- 


cc gation ſhall intitle the Plaintiff to keep him zu Priſon.” This 


would be taking Advantage of his e de to ule. it againſt 


BE Conſcience. 


Mr. Juſt. — 1 85 added, that the Caſe in 3 1233 deter- 


mines, directly 1 in Point, the Queſtion as to Bail. And 
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. 


Mr. Juſt. WiLMoT thought that Caſe to be even ſtronger than P. 738. 


this. 
Per Cur. unanimouſly, 
RULE made abſolute, to diſcharge the 
Defendant upon COMMON Bail. 


A Mandamus to reſtore Theoſebius James Buckley Wilsford to the 


The Mayor Aldermen and Burgeſſes return, that they were a 
Burrough by Preſcription, and were incorporated by Charter on the 


2d of May 16 C. 2. with Power to make By-Laws &c, and to in- 


force them by Fines &c : Which Charter fixed the Thurſday next 
after Bartholomew-Day, yearly, for the Mayor Aldermen and Ca- 
pital Burgeſſes to meet together, for the Election of a Mayor; who 


Office of One of the Capital Burger of the Corporation of 
Doncaſter. 


Rex verſ. Mayor Alermen and Fhirgdlits of Doncaſter: Saturday 2 


ebruary 


1759 


thould take his Oath of Office on the Thur/day next before Mi- 


chaelmas ; and made Proviſion for a new Election, in Caſe of Death 


or Amotion, and alſo for filling up the vacant Places of deceaſed or 


amoved Aldermen and Burgeſſes. Then it alledges the Acceptance. 
of theſe Letters Patent. Then it ſhews that the ſaid Theoſebrus James 
| Buckley Wilsford, on the 6th of September 17 37, was elected choſen | 


iworn Fe admitted a Capital Burgeſs. Then it alledges, that after 
the making and Acceptance of the Letters Patent, and before the 


iſſuing of this Writ of Mandamus, by Indenture made the 21ſt of 


July 1745, between the Mayor Aldermen and Burgeſſes of Don- 


caſter of the one Part, and One Thomas Smith of the other Part, for 
the Conſiderations therein mentioned, the ſaid Mayor Aldermen and 
Burgeſſes did DEMISE AND TO FARM LET f Zhe ſaid ThHoMas 
 S$mirTn divers Lands and Tenements of the ſaid Mayor Aldermen 
and Burgeſles, ſituate and being, or being mentioned to be fituate 
and being, at Balby in the ſaid County of York; To hold to the ſaid 
| Thomas Smith his Executors Adminiſtrators and Aſſigns, from the 
29th Day of September then laſt paſt before the Date thereof, for and 
during the full Term of ten Years from thenceforth next enſuing, 
at and under the Yearly Rent of 26/. 105. payable welken, at 

9 8 4 day and Michaelmas by even and equal Portions. | 


Then they return, That 5 aid Mayor Aldermen and Burgeſſes, 


for a great 8 of Years laſt paſt, have had and kept, and now 


have and keep a PuBLic Book for the uſe of the ſaid Mayor Al- 


dermen and Burgeſſes, as a e or Pody Politic: In which 
PART IV. Vor. II. 5 Book, 
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F. 7 39- Book, the Orders and Reſolutions of the Mayor Aldermen and r 
geſſes of the ſaid Burrough, for the Time being, as a Body Politic, 
relating to the faid Burrough, and the Orders and Reſo'utions of the 
Common Council of the ſaid Burrough for the Time being, and alſo 
the Accounts of the Eſtates of the ſaid Mayor Aldermen and Burgeſ- 
ſes as a Body Politic, from Time to Time have been written and 
entered, for the Uſe of the ſaid Body Corporate ; and to which public 

| Book, Each Capital Burgeſs of the {aid Burrough, as a Member of 

| the Common Council of the ſaid Burrough, has, from Time to 

i Ĩiime, at all reaſonable Times, had Acceſs. 
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= They further certify and return, That after the Making and Ac- 

=—_ ceptance of the ſaid Letters Patent, and before the Iſſuing of the 
Mandamiis, to wit, on the 5th of March 1747, at a Common Coun- 
i of and for the ſaid Burrough duly aſſembled and held in the faid 
Burrough, it was Reſolved and Ordered by the ſaid Common Council 
then and there ſo aſſembled, amongſt other things, That at the 

1 Expiration of the then preſent Leaſe made by the ſaid Corpora- 
« tion to the ſaid Thomas Smith, the Lands thereby demiſed ſhould KM 
be let to ſome Other Perſon :” And which Reſolution and Order 7 
was afterwards, to wit, on the 6th Day of March in the ſaid Lear 
1747, duly written and entered in the ſaid public Book of the faid WW 
Mayor Aldermen and ne of the ſaid Burrough. 1 Bf, 


And they farther centify and return, That after the making and 
eee of the ſaid Letters Patent, and before the Iſſuing of 
the Writ, to wit, on the 16th Day of February 1756, at the ſaid 
| Burrough of Doncaſter, He the ſaid Theoſebins Fames Buckley Wilſ- 
ford, then and there being One of the Capital Eurgeſles of the ſaid 
Burrough, and alſo a Member of the Common Council of the ſame 
| Eurrough, and then and there well knowing that the laſt men- 
tioned Reſolution and Order was then w ritten and entered in 
the ſaid Public Book; He the ſaid J. heoſjebius James Buckley Will- 
Jord did unlargſulhy knowingly and wilfully, and CONTRARY to the 

| Duty of his ſaid Office of one of the Capital Burgeſſes of the ſaid 
Eurrough, _ 2w1thou T the CONSENT of the then Mayor Aldermen |* 
and Eurgeſſes of the ſaid Burrough, and alſo Ww7hou Tr the CON ENT 
of the then Common Council of the ſaid Burrough, DEFACR and . 
OBLITERATE Te ENTRY of the laſt mentioned Reſolution and 
Order ſo written made and entered in the ſaid Public Book as afore- 
laid; To the GREAT Damage of the Mayor Aldermen and ACLs C 


of the laid Burrough. 


They further return, * afterwards, at an Aſſembly of the Mayor 
Aldermen and Burgeſſes of the faid Burrough, held in and for the 
ſaid Burrough of Doncaſter i in the Guildball of the ſame Burrough, 
on the 7th Day of March 1 in the Year of our Lord 1757, 2 

2 | eng 


"accuſed © That He had defaced and obliterated the ſaid Entryof the 
_ «. laſt mentioned Reſolution and Order ſo written made and entered 
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ebeing ſo* DULY aſſembled for the good Rule and Government of * P. 740 
the ſaid Burrough ; and George Waterer Eſq; the then Mayor of the * V ante 
fame Burrough, and alſo the ſaid Theoſebius James Buckley Wilsford, ; 73% 


then One of the Capital Burgeſſes of the ſaid Burrough, being then RE ods I 
and there preſent He the ſaid T heoſebius James Buckley Wilj- 25 cf en 
ford was then and there, at and in the SAME Aſffembly, charged and 8 22˙6 


*in the ſaid Public Book as aforeſaid: And the ſaid Charge and 
Accuſation was thereupon read to the ſaid T. J. B. V. then and there, 
at and in the /ame Aſſembi); And he was aſked, by Richard Sheppard 
Gent. then the Common Clerk of the Mayor Aldermen and Burgeſſes 
of the ſaid Burrough of Doncaſter then and there preſent, and then 
and there the proper Officer on that Behalf, and by the Command of 


the ſaid George Waterer then the Mayor of the ſame Burrough, * If 
he had or knew any thing to ſay for himſelf, in his Defence againſt 


«© the Charge aforeſaid.” And the faid T. Y. B. M. thereupon, at 
and in the /ame Aſſembly then and there pip conrFess AND Ac 
KNOWLEDGE * That he did deface and obliterate the ſaid Entry of 


«the ſaid Reſolution and Order ſo written made and entered in the 


* ſaid Public Book as aforeſaid, and with which he was then and 
there charged as aforeſaid :” And he did not then or there ſpeu 
any ſufficient Cauſe why he ſhould not therefore be removed and diſ- 


placed from his ſaid Office of One of the Capital Burgefles of the ſaid 
HBurrough of Doncaſter; Nor did then or there require or defire ta 

| have any further Day or Time to be allowed him to make a Defence 
to the ſaid Charge, or to ſhew Cauſe why heſhould not be removed 


and diſplaced from his Place and Office of One of the Capital Bur- 


geſſes of the ſaid Bur. ough, for the ſaid Offence. Whereupon the 
s AID aſſembly of the Mayor Aldermen and Burgeſſes of the ſaid 
Burrough, having taken the Caſe of the ſaid T. J. B. V. into Con- 


ſideration, and having fully and deliberately weighed the ſame, did 
then and there Order that the ſaid 7. J. B. W. rok his 8A1D Offence 
ſhould be REMOVED AND DISCHARGED from his ſaid Place and 


Office of one of the Capital Burgeſſes of the faid Burrcugh : And 
the ſaid T. J. B. V. was then and there accordingly, by the ſaid 


Mayer Aldermen and Burgeſſes of the ſame Burrough so aſſembled 
as aforeſaid, then and there removed and diſcharged from his ſaid 


Place and Office of One of the Capital Burgeſſes of the ſaid Burrough 
V% „ . 


They alſo further return, that the ſaid 7. 7. B. V. at any Time 


ſince his being ſo removed as aforeſaid, hath not been nominated 


elected ſworn admitted or reſtored to or into the Plage and Office of 
One of the Capital Burgeſſes of the ſaid Burrough of Doncaſter. 


And 
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1 P. 741. * And for theſe Reaſons, They cannot reſtore or cauſe to be re- 

ſtored the ſaid T. J. B. V. into the aforeſaid Place and Office of One 

of the Capital Burgeſſes of the Burrough aforeſaid, with all the Li- 

berties and Franchiſes to the ſaid Place and Office belonging and ap- 
pertaining, as by the ſaid Writ they are commanded to do. 


I. N. B. Mr. Wilsford had at firſt traverſed the ſeveral Facts alledg- 
| ed in the Return; and Seven Iſſues were joined thereupon : 
But he afterwards deſerted his Traverſes, and ſet the Re- 

turn down in the Paper, to be argued upon it's Validity in 

Law. | 5 


2. concerning the Regularity of this, if it had been objected to. 
Mr. Gould, on Behalf of the Proſecutor, objected to this Return.— 


1ſt. That the AssEMBLV which made this Amotion does 01 ap- 
pear to have been /egally Holden; for want of it's being ſtated that 
particular Notice was given previouſly, to the Members of the Cor- 
poration, ** That this particular Bufjineſs, of the Amotion of this 
Capital Burgeſs, was intended to be thereat proceeded upon.” | 


5 
. 
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2dly. That zo ſuficient Cauſe of Amotion is properly ſet out: For 
the Sole Foundation of the Amotion is reſted upon his Confeſſion of 
a Charge which is 1zfelf defective : As the Charge itſelf, after giving 
a Narrative of the Fact, only in general alledges it to have been done 
«« to the great Domage of the Corporation,” but does NoT $PE- 
cIFY any PARTICULAR Damage that they ſuffered in Conſequence 
. 5 . „ . 
Zgdly. That the Corporation had no Power to amove him for an 
Offence ſuch as THIS 7s, WITHOUT &@ previous Convittion, at Com- 
mon Law. is i 


But before he entered particularly into theſe Objections, He firſt 

premiſid in general, That Returns to Mandamuſes ought to be cer- 

train; And that every Thing ought to be intended againft ſuch Re- | 

turn. To prove which He cited 6 Mod. 300. Queen v. Mayor of i. 
Hereford. 2 Salk. 432. Rex v. Mayor of Abingdon, (the 2d Point | | 
of it.) 1 Shower 364, Gizde's Caſe ; Rex v. Mayor and Aldermen | 

of Exeter. And this Preciſion is equa!ly neceſſary, & ſiuce the 9 Ann. Jl - 


V. antr, pa. [ | 
733) 734. . 20. as before that Act. 
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He then enlarged upon his 3 ObjcRions. 
Firſt— 


& 
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; 


n 


Firſt This Amotion was made by the whole Body Pol:tic, not * P. 4 
by a ſelect Part of it; ona * By-Day, not upon the Charter-ay ; np 
and upon a * GexeR AL Summons to meet to tranſact the Bufl- 731 4710 


nels of the Corporation, zo? upon a particular Notice to mcet upon 
this particular ¶ Fair, 


Every Corporation has an Intereſt i in Each of it's Members: Which 
is proved by the Caſe of the Burrough ot Wigan. Tr. 27 G. 2. 


B. R. 


And a Rene ee of a Corporate Intereſt cannot be made to a 
ſelect Body. Rex v. Powell B. R. 5 or 6 Terms ago. 


In the Caſe of Kynaſton v. Mayor and Ald'rmen of Shears, It 
was ſettled, that upon an Amotion ona Day which is 29 the Gene- 
Kral Charter-Day, Every Member mutt be fammoned.” 


| Second Objection Ihe Leaſe mentioned in the Return was made 
by the whole Corporation. He obſerved alſo that the Expreſſion Was 


oY 2mongſt other Things:“ And cited 2 Salt. 417. Rex v. Bear, 
This is not an Offence ſufficient to ground am Amotion from his Free- 


hold upon; there being 70 particular Damage to the Corporation 


ſpecified or even alledged. 11 Co. 99. James Pagg's Cale. vor 
thew 170. Sir Thomas Earle 's Ut. ©. DE. 


Third ObjeQion—Admirting (for Argunent's Sake) the Cauſe of 
Amotion to be in it's own Nature ſufficient, Yet nevertheleſs there 


ought to have been a PREvIous Contidion at Common Law; As 


this Offence is both an Ofence againſt the Duty of his Office as a 


Corporator, 4. nd a'ſo indictable at Common Law. 


He cited Rex v. Mayor of Del, Tr. 8, 90 4. B. R. Where 


Ld. Hardwicke fully explained 3 Subject, and cited the Caſe of 
Rex v. Mayor of Milton, (which Caſe is imperfectly reported in Com- 


berb. 396. by the Name of Rex v. Chalk; and is the ſame Caſe 


with Rex v. Mayor and Burgeſſes of Wilton in 5 Mod. 257, and in 


2 Salk. 428. Pl. 2. Where the Offence was ſtriking out One Name 
and putting in another; And his Lordſhip alſo cited Parrot's Caſe, 
_ Queen v. Mayor of Newcaflle, M. 8 Ann. B. R. and M. 8 G. I. B. R. 


the Caſe of Carliſe, for corrupting a Member of the Corpora- 
tion to give a Vote;“ where the Court were equally divided: 

Which Caſes, Mr. Gould ſaid, were cited by Ld. Hardwicke, to 
ſhew the uncertain State wherein this Matter then ſtood; and which 


His Lordſhip and the Court left to be determined and ſettled, 


when a proper Caſe ſhould come directly in Judgment to require it. 


PART IV. Vor. II. A a | | Mr. 
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* Mr. Gou/d therefore urged that if the preſent Offence be of ſuch 
a Magnitude as to amount to a ſuthcient Cauſe of Amotion, there 
ought to have been a previous Conviction at Common Law: becauſe 
it might otherwiſe happen, that he might afterwards (ſubſequently 
to his Amotion) be indicted and ACQUITTED, in which Cate there 
would be contrary Tudgments upon the ſame Fact, 


And this ObjeCtion is not eee by comparing ſuch contrary 


Judgments to Caſes where the Temporal and Spiritual Courts arc 


Hob permitted to proceed upon the ſame Fact; becauſe they proceed 
diverſo intuitu. For in this Caſe, the Corporation would be obliged. 


to took upon the T erapor al Verdict as Eeidence: Whereas the Spi- 


| perm Court do not receive a Verdict as Evidence, at leaſt not as con 
| cli ve De 


Mr. Luke Robinſon contre; for hs Return. 


As to what Mr. Gould had in general premiſed, He obſerved that 
the Reaſon of requiring ſuch preciſe Certainty in a Return to a Man- 


Sed V. arte damus is at an lind, fince the Statute of 9 Ann. c. 20: Since 


7335 / 7 34» 


TIP? 


which Act, the Law may be aſcertained by a Demurrer; or the 


'F act tried * Traverſes. 


The Reaſon given by the Ch. J. in 2 Salk. 432. is 10W Rein 
again! ut requiring ſuch Preciſion: And Mr. Juſt. Eyres goes too far 


in Glyde's Caſe, in ſaying = That every 1 ſhall be intended 
755 againſt a Return“ 


The three Objections are e (Iſt. ) To the Want of x previous Notice 


of the par ticular Buſineſs to be tranſacted at the Corporate Aſſembly ; 


(2dly.) To the Cauſe of Amotion ; Which is urged to be inſuti- 


cient ; (39) V. ) To the Want ot a previous Conviclion. 


[ 


 Firſt—No ſuch Special Notice is at all neceſſary: And beſides, 


1 V. ate 731, this Mr. W.l;ford was Þ preſent, and confeſſed the Charge. And 
neither the Cale of Hagan, nor that of Shrewſbury, are ws ons 
to the preſent ( Caſe. 


Secondly—The Offence args is a ofa uſfcien Cauſe of Amotion : 


And it is not neceſſary to ſpecify HOW, in particular, the Corporation 


. Lak been damnified by it; it being alledged to be * to the Damage 


of the Corporation,” which is enough. And neither Bagg s Cafe, 


nor Cc; be co 176. will ſupport Mr. Goud's Objection. 


Thirdly—It would not have been eaſy to deſcribe this Offence 


ſo as to get the Party convicted of it at Common Law, However, 


1 : 
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— — 


* 2 previous Conviction is xo neceſſary in this Caſe ; which is that * P. 744. 


of a Miſdemeanour contrary to his Oath and to the Duty of his 
Office, but is not an 9 Offence. 


As to the Caſes of Derby, of Wilton, and of Netocch ble, they are 
no Authorities: For Mr. Gould admits the Point to have been un- 
certain, and to have been left ſo by Ld. Hardcoicie. But 


In 1 K.. 597. The Town of Wigan v. Pilkington, an Alderman of 

that Burrough, The Amotion was holden good, on a Maudamus, 

without any previous Conviction ; “ for that, contrary to his Oath, he 
cc Jpoliavit et dilaceravit QueIdan R-corda of tuch a Court.” 


Mr. Gould | in Reply—As to the general Poſitions premiſed by 
IIim— 


Mr. Robinſon allows that Preciſian was neceſſary in a Return to 
a Mandamus, before the ꝙ Ann. c. 20. But that Act does not excu/* 
the Neceflity of ſuch Preciſion in the Return; though it gives a 
Traverſe to the Material Facts . in it. 


iſt Objection. If Notice had been given of this lade Amo- 


tion, ſome Member or other who had thereupon attended, might 
perhaps have given ſuch Reaſons to the Aſſembly, as might have 


altered their Opinions. And this Argument holds equally ſtrong, 


in the Caſe of a Corporate Aſſembly of the whole Body, upon a Day 


which is not a Charter or Preſcription Day, as it does in 1 the Cate 
of a ® Se: ect Body. 


24 Objection. It ought to be ſuch an "Offence as tends to the De- - v. Major 
ſtruction, or Injury at leaſt, of the Corporation. And Bagg's Caſe, po 


ande (ar theo 176. prove this. 


* Viae ante 


731, 733. 


734, 738. 


zdly. Ld. Hardwicke confidered this Point of a previous Convie- 


tion as un ſettled, in Tr. 8, 9G. 2. 


"Lind MansrieLD obſerved, that Corporation- Law ought to be 


well ſettled: And therefore He was willing to hear it argued ; 


again. Dr TERIvs CoNnCILIUM. 


This former Argument, m now recited, on Saturda the 


25th of November laſt; And it now ſtood in the Paper for 
further Argument, Bur 1 


Mr. Yates, who was to have argued for the Corporation, gave up 


the Retarn ; The firſt Objection tiken to it, being the ſame Point as + gee the i 
was determined on Medneſday laſt, in the Caſe of + Rex v. Mayor Point of ihat 
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1 8 74 5. „ aid Common Council of Liverpool (Clegg's Cale) « ante pa. 723. 
fo 736 3 


Whereupon, the like Rule was taken, as was made in that 


Cale; vis. That the ReETurN be quaſhed, And that a 
Peremptory Mandamus do iſſue. 


Rox very. Hartſhorn et al”. 


* R. Caldecot moved, in Trinity Term laſt, ( Wedneſday z iſt 

of May 1758,) to quaſh an Order made (originally) at the 
General Quarter Seſſions, upon then durveyors of the Highways of 
Roſton for the Years 1751, 2, 3 4, 5, and 6. © to pats their Ac- 


counts reſpectively, and pay over = TRY aſſeſſed and col- 
lected Ge, to the preſent Overſeer & 


| He took 2 Exceptions : vx. 


iſt. The original Application ought to have been to a Specral 
Seſſions: for the General Quarter Seſſions have no Authority origi- 


nally, but onNLY upon Appeal. To prove which, he alledged 3, 
4 V. & M. c. 12. 99. 1 Hawk. P. C. 218.8 80. 98 


2d Exception — This Order « for Overſeers 2 hag out of Office, 
«28:17 51, 25 3. Wc, to: pay over to the preſent Overſcers,” 18 
not right: For, Each ought to pay over to his immediate Succeſſor. 


A Rule having been afterwards obtained by the other Side, to 
ſhew Cauſe by Why the Certiorart ſhould not be quaſhed. ” 


Mr. Caldecott, on Monday 27th of November lat, ſhewed Cauſe 
*7 igef 3 gainſt the * Certiorari being quaſhed : Which Cauſe was © That 
3, 4 V. * « the Proſecutors had enlarged the Rule for ſhewin 8 Cauſe why the 
M. c. 12. Order ſhould not be Wa VW hich 


that No Or- 

der made by 

3 ＋ he CourrT held to be a 7 . Cauſe; And that it was 
Act, ſhall be 


marc by 59? late, after having themſelves enlarged that Rule, to object to the 
Crliorari.“ ſuing of the Certiorari. 

Vet if the | 
2 Which being determined W the Proſecutors; The 3 
original Or- Rule (to ſhew Cauſe why the Order ſhould not be quaſhed, ) was 


der, a C:7419- enlarged to the preſent 'Term. 
rari will lie 


per Hawkins, 


= 5 . 76, Now, Mr. Lee, who ſhewed Cauſe againſt quaſhing the 79 


Heese. firſt cited 1. F. Wakefield et al, H. 1758. 31 G. 2. B. So 


Md... At. * 


Hilary Term 32 Geo. * 


'* ſhew that the Certiorari and Return would not ſtand in his Way: 


And then proceeded to anſwer the Objections that had been made 
to the Order. 


He began with the firſt ; namely, to the Juriſdiction of the Ge- 
neral Quarter Seſſions, as there had been 0 previous Application to 


a Special Seſſions. His Anfwer to this Objection was, that This 


was by Conſent. 


Mr. Juſt. Fos ER obſerved, that Conſent cannot ive Furiſdiftion 
to aCourtthat has none: Andherethe Objection 1s, © that this Court 
* at General Quarter Seſſions had td No Original Juriſdiction. 1 


Per Cur. e 
ORDER of the Quarter Scflions QUASHED. 


wy Chauvet and Another ver. Alfray. 


*P. 740. 


R. Baynham, on Behalf of the Defendant in Error, ſhewed 


Cauſe, why the Fiers facias ſhould not be ſet _ and the 
| Goods levied be reſtored. 


This was an Action of Debt upon a 3 given to the Plaintiff - 
and Another, being Creditors of One Sutton, by a third Perſon, as 


Security for a partial Payment of the Debt of the ſaid Sutton (which 

was thereby liquidated and aſcertained, tohis ſeveral Creditors; viz. 
15 5. in the Pound, by Inſtalments: Which Bond was to be forfeited, 

if Sutton ſhould make Default in the ſaid Payment. The Plain- 


tiffs having obtained Judgment againſt the Defendant, He brought a 
Writ of Error, but gave no Bail upon it. Whereupon, the Plaintiffs 


took out Execution: Which the Plaintiff in Error complained of, 


as being irregular. So that the Queſtion was, Whether this Bond, 


given by a third Perſon, and made to third Perſons for Payment of 


a Sum certain, by Inſtalments, (the laſt whereof was ſtill future,) 


be an . conditioned for the Payment of Money only, within 


3 J. 1. c. 8, (made to avoid unneceſiary Delays of Executions, 1) 


Mr. Nr and Mr. Field, for the Plaintiff. in Error, 3 that 
a Counter-Bond, or a Collateral Security for the Debt of another 


Perſon, is 7297 a Bond for Payment of Money only; nor within the 
Meaning of the Act of 3 J. 1. c. 8. And they cited Yelv. 227. 


Gil:ing v. Baker. 2 Bulſir. 5 3. S. C. Carthew 28. Gerrard v. 
Danby, 1 Shower 14. S. C. Comberb. 10 p. S. C. 2 Strange 1190. 


Thrale v. Vaughan. Lucas 281. Hammond v. Webb. 
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* P. 747. Word MANSFIELD -The Court wil not contract the Conſtruction 
pOf that beneficial Act, beyond any Precedent. And this Bond is 
clearly for the Payment of Money ox EV; and liquidated as to the 

Sum too: All the Debts are liquidated. The NONE | is only to be 

paid by another Perſon. 1 


Mr. Juſt. DxN ISO concurred—And the being payable by Inflal- 


ments makes no Difference. 


Mr. Juſt. Fos TER and Mr. Joſt. WII Nor declared their Con- W 


currence in this Opinion. 3 
Per Cur'—The Rule upon the Plaintiffs to ſhew Cauſe “ Why A 
« the Writ of Scire facias ſhould not be ſet aſide for Irregu- 'F 
„ larity, and the Goods levied be reſtored,” (which Rule "2 
| had been obtained upon Mr. Field's Motion,) was now DIS- * 
| CHARGED, 9 
j Monday 5th | William: wer; Roughecdge, ( (A pr ener in Execution. 5 
| February | 5 
1 1 T 
| mw HE Queſtion was © Whether the Prifcper, in Execution 1 
| | J under Proceſs out of this Court, was hin Time to lodge a 4 
1 Petition for his being brought up to the Aſſiaes for the County Fe ka. 
latine of Lancaſter.” 9 
The Caſe was this —A Priſoner in Execution under Proceſs iſſuing 'F 
out of 7his Court had (for want of rightly underſtanding the proper 4 
Juriſdiction to which he ought to have applied) totally omitted to 
petition this Court within due Time, © that He might be brought A 
up to the Aſſizes &c, in order to his being diſcharged upon the y 
Inſolvent Debtors Acts:“ Although he had preſented a Petition EY 
to another {improper } Juriſdiction, within Time; v7z. to the Judges 2 
of Aſſize for the ; Palatine. : = 
The Doubt v was © Whether he was now precluded FRO making 3 
his Application to hi Court; And Whether the explanatory Acts 1 
of 3 G. 2. c. 27. and 8 G. 2. c. 24. and 14 G. 2. c. 34. and 4 
21 G. 2. c. 33. are revived by 29 G. 2. c. 28:” Or Whether : 
© the Act of 2 G. 2. c. 22, be ALONE revived; And the explana- : 
« tory Ones, of that very Act, remain expired.” f 
The CourRT (havin g looked into All theſe Gated Acts of Par- 4 
liament,) Declared that ALL theſe Acts explaining and amending that | 
of 2 G. 2. are revived by 29 G. 2. as well as the Act of 2 G. 2. itſelf; 1 
2 | _—_ 1 
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lodge their Petitions,” 
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Hilary Term 32 Geo. 2. 


ſent Queſtion depends,) is now in Force: Conſequently, that in 
Order to give this Court Juriſdiction, the Priſoner muſt come and 


* And particularly, that that of 8G. 2. c. 24. (upon which the pre- * P. 748. 


apply to 2016 Court by Petition, BEFoRs the End of the next Term 


atter his being charged in Execution ; Otherwiſe, this Court has 


u /uriſdiction veſted or attached in it; As was determined in a Caſe 


(remembered by Mr. Juſt. Denzjon) of * Smalkvood v. Grant, H. 
21 G. 2. B. R. Which Caſe was diſtinguiſhable from that of Sir Mil- 
liam Pool v. Lane, in Tr. 16 G. 2 B. R; Where the Petition was 
lodged in due Time, and all was regular, except that 28 Days Notice 
only had been given inſtead of 30 Days. There indeed the De- 


fendant was ſuffered to give a new Notice: But the Reaſon was, 


becauſe the Juriſdiction was in Zhaz Caſe attached, by the Original 
Petitions having been lodged thin due Time; Whereas, in the 
preſent Caſe the Court have no Juriſdiction at all. 


As to the Revival of the explanatory Acts, as well as the princi- 


* I believe, 
the proper 
ame ot it, 


was Good v. 


Clarke. 


al One, which had been at different times explained and amended 


by theſe ſeveral temporary Acts The CoukT held that theſe, be- 


ing all attendant upon it, were in Effect revived along with it: For 


unamended, an Act which wanted ſo many Amendments as this Act 


M. Juſt. Fos TER obſerved allo the particular Courſe of theſe 


that it would be abſurd (as Mr. Juſt. Feten obſerved) to revive, 


Explanations and Amendments ; vis. that the Acts of 2 S 3G. 2. 


are continued by 8 G. 2. Then the 14th continues the 8th with the 


Amendments. Then the 21ſt continues 2 G. 2. only, without expreſsly 


naming the explanatory Ones. And the 29th implicitly follows 


the Precedent of the 21ſt. Which Act of 29th will itſelf expire the 


next Seſſions: When, He hoped, he ſaid, that more + Accuracy 


would be obſerved. 


Mr. Juſt. Den1sox ſaid that notwithſtanding the Inaccuracy of 


the Penning, ALL the former Acts were revived by the 29 G. 2. 


9 
Tr. 1759. 


32, 33 G. 2. 


B. R. The 
Priſoners 


Caſe 


And this Matter was taken equitably, in Petitions offered to the 


of them, the Court equitably held, That the Priſoners ſhould 
have another Term after the then firſt Term, allowed them to 


Court after the Expiration of theſe Acts: For upon the Revival 
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* ä aut 


P. 749. * Rex ver/. Gwynne et al'. 

Thurſday 8th 

February ORD Mansfield being abſent in the Dutchy-Court, 
C7590 | 


The Three Other Judges (on a defonded Motion) granted a - 

* V. Rex'v. * Procedendo, at the Inſtance of the Defendant, to the Quarter Seſ- 
9 ſions of * Brecon, upon an Indictment for an Aſſault removed up 
Glamorgan, hither ; Becauſe the Certiorari had not iſſued till ArT ER the De- 
* 1769. fendants had confeſſed the Aſſault below : Though the Conviction 
85 was not after a Trial, and though ſeveral of the Juſtices were ſworn 
to be near Relations of Mr. Gynne, one of the Detendants ; 


namely, his Father, two Brothers, and an Uncle. 


/ 


W Rex ver/. Inhabitants of Weſtbury. 
February 


8 8 | See the Abridgment of this Cass, in the TABLE: And it 


may be ſeen at large, in my Quarto Edition of SETTLE- 
MENT=CASES, Page 470: Ne. 50. 


. P. 753. 85 * Cooke very. Peter 8 


Oo N the Maſter s Report (made two Days 3 Queſtion 
was, © What CosTs ſhould be allowed; and te :; upon 

the following Facts ſtated ; (in Conſequence of a Motion for a 
Direction to the Maſter, how to tax them.) 


In an Action upon the Caſe for a Cn Converſation with the 
Plaintiff's Wife, The Defendant, by Leave (purſuant to the Statute 
for Amendment of the Law, 4, 5 Ann. c. 16.) pleaded two Pleas; 

' (1ft.) Not Guilty; (2dly.) Not guilty within 6 Years On the for- 
mer Plea of © Not guilty,” Ijue was joined: To the latter Plea, 
there was was a Demurrer put in by the Plaintiff. It ſo happened, 
that the I ue on the plea of Not guilty” was tried i, and found 
for the Plaintiff, with 50/. Damages; Then the Demurrer was after- 

wards argued, and over-ruled, and determined for the Defendant : 
And Each Party had 7 udgment ; vix. the Plaintiff, on his Verdict; 
and the Defendant, on the Demurrer. The Plaintiff taxed kis 
Coſts upon the Po/tea : Then the Defendant came to tax his Coſts 
on ors Tuagment upon the Demurrer. 


N. B. 


3 
ee 646 Dr 


40 


cc 
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Hilary Term 32 Geo. 2. 


3 


N. B. By 8, 9 . 3. c. 11. (for the better preventing frivolous 
and vexatious Suits,) §. 2. Defendants ſhall have Coſts againſt 
Plaintiffs, on Judgments given for them, upon any Demurrer 
put in by either Side. And . 

By 4 $5, Ann. c. 16. (for th? Amendment of the Law,) which 

k enables Defendants to plead ſeveral Matters, It is provided, * ”. $ & 
(F 5.) That if any ſuch Matter (pleaded by a Defendant,) 

* ſhall, upon a Demurrer joined, be judged ſufficient, Coſts 
<< ſhall be given at the Dy/cretion of the Court.” But there 
is no particular Direction in this Act, in Caſe of it's being 
Judged ſufficient ; (Which was the preſent Caſe :) So that his & P. 764. 
ſtands, I ſuppoſe, upon the former Act of 8, 9 W. z. c. 11. 55 


5 Maſter Clarke ſaid He never had known an Inſtance of this kind. 


Lord MansFiELD—Perhaps the particular Circumſtances of this 
_ Caſe may be conſidered, ſo as to determine it upon them, with- 
out entering into the General Queſtion, But, however, leſt 
the General Queſtion ſhould be involved, more or leſs, in this 
particular One, I would take a little Time to conſider of it, 
5 e on Arie 


Lord MAxsrIED now delivered the Reſolution of the Court. 


The two Pleas pleaded by the Defendant have received different 


Determinations: One, is found againſt the Defendant ; the Other 
has been adjudged for him. So that the Plaintiff, upon the whole, 
has xo Cauſe of Action. VF 


Rn: ſaid, at the Time when this Matter was before Us, „That the 


particular Circumſtances of hs Caſe, might appear to be ſuch, 


when conſidered, as might be a ſufficient Foundation for our de- 
termining the Matter nw in Diſpute, upon thoſe particular Cir- 
cumſtances, without entering into the General Queſtion.” But 


cc 


the General Queſtion is a Point that might require à good deal of 
Conſideration. BY. CCC 5 


Upon looking into the Circumſtances here, We are All of 


Opinion, That the particular Circumſtances of this preſent Caſe 


* are ſuch as may very well ſuffice for our determining it 2h 


« theſe Circumſtances alone, without going into the General Quel- 


« tion.” 


Now, upon the preſent Circumſtances, it is clear, That the De- 


fendant muſt certainly have the Coſts of the DeMuRrRER, which 
has been adjudged for him, 25 


Pakr IV. Vor ll. K But 


*P. 755. 
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But as to the Coſts of the Tx1aL.—We think that the Plaintiff 
ought not to have them, though he has obtained a Verdict upon 7015 
Iſſue: For upon the WHOLE, he had no Cauſe of Action. The De- 
murrer is deciſive, as to that. And he has acted unadviſedly, in 
carrying this Iſſue down to Trial, before the Determination of the 


Demurrer. 


We cannot fay oh That the Defendant did wrongs in pleadin 2 Not 
cc guilty, as well as Not guilty within Six Years :” We cannot de- 
termine that he had no Pretence for ſo doing. tt 


* It has been objected, © That this was unneceſſary, and that it 
« was implied 1 in the Plea of Not guilty within Six Years.” 


But it may be cathy: And it is not implied in the other Plea of 
« Not guilty within Six Years ;” as that Plea mzght have been mana- 


ged in the Courſe of Pleading. For the Plaintiff might have replied 
« That he ſued out an Original Writ within the Six Years ;” and 


put the Defendant to anſwer to that Allegation; and ſo carried it off 
From the Merits, to a collateral Point: In which Caſe it could never 
have come to be tried, upon this FRO Iſſue, 06 W hether he was 
or was not guilty of the H lb. 


e it is not true, « that upon this ſecond Ifiue, the 
125 former was neceſſarily included and ped, 5 


Therefore We cannot 127 that the Defendant Was fo f in the wrong 


in pleading Not guilty, generally, that he ought to pay Coe for 
5 fo doing. And yet, on the other hand, that Plea being found fal/e, 
he ought not to RECEIVE Coſts of the Plaintiff, upon the Trial of 
that [fue which has been found againſt him. . 


But nevertheleſs, though it is found 108 the Defendant; yet 


the Plaintiff cannot have Damages upon it; becauſe upon the wnoL E, 
Judgment muſt be againſt him: And therefore, neither can he have 
Coſts Wan it. So that the Judgment muſt be for the Defendant, 
_ clearly; And he alſo muſt have Cofts of the DEMURRER : But upon 


the 7 A? there are to be No Cofts on EITHER Side; But Each Party 
is to fit down by his own Coſts. 


N. B. There 3 was no Rule drawn up in Form; this Declara- 


tion of the Court being only by way of Direchion to the Maſe 
ter, in what Manner to tax theſe Coſts. 


Alder T 
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Morrice turned upon it's own particular Circumſtances, and was 
the Caſe of an Executrix too. | 


M R Norton ſhewed Cauſe againſt, And 


„ ifſued and executed, with Coſts; And why Poſſeſſion of the Pre 
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Alder very. Chip. | Saturday roth 


February 


R. Huſſey ſhewed Cauſe againſt a Rule of Mr. Could s, Why IN 


« the Plaintiff ſhould not be at ay os to wirf 5¹ Re- 


40 lication, and reply de novo.” 


The Caſe was, that the Plaintiff had (by the Miſtake of his 


former Attorney) traverſed a Leaſe under which He himſelf 


claimed. 
The Cover made the Rule abſolute. 


Lord MansrizLs ſaid He conſidered this as an Amendment; p. 7 56. 
and that the propoſing it in this Method, of withdrawing the Re- 
plication and replying de novo, Was only to prevent the defacing and 


obliterating the Roll. He obſerved, that the Court had not 


uſed the ſame Strictneſs of late Years, with regard to Amendments, 


as they formerly did: And he ſaid, it was much better for the Par- 

ties that they ſhould not. However, the Court would always take 

Care that if One Party obtained Leave to amend, the other * 
; ſhould not be K nor . thereby. 


And He obſerved. 1 the ca of the * Bank af f England v. 72 Strange 


1002. 


Note—T he Length of Time i in the dete Caſe, had been ob- 
jected; viz, 6 Terms. But it was anſwered, that in many 
„ Caſes, Amendments had been made after " much longer 
66 — 
Rölt made 1 


V. Pot. Hutchinſon, Executrix, v. 


Brice. 24th January 1771. 


George, ex dimiſ. Bradley et al , verſ. Wiſdom. _ Andy n 
1759. 


: The Cour, (conſiſting, at preſent, of Ld. Mansfield and 
Mr. Juſt. Deniſon,) diſcharged a Rule which had been made on 25 
Serj. Nares's Motion, “ to ſhew Cauſe Why a Writ of“ Haber 

« facias Poſſeſionem, ſhould not be ſet aſide, as being . 


miſſes in Queſtion ſhould not be ele to the Defendant.“ 5 
This 
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This was an Ejeciment, in which, Wiſdom (the Landlord) had 
(upon the Tenant's refuſing to appear) made himſelf Defendant, in 
Ne Place of the Caſual Ejector ; (againſt whom Judgment was ſign- 
ed, for wantof Appearance.) And the Plaintiff, having obtained Judg- 
ment againſt Viſdom the Landlord, had afterwards moved for Leave 
to take out Execution againſt the Caſual Ejector: From doing which 


without Leave, He ſtood reſtrained by the Conditional Rule for 


dd a Stay of Execution againſt the Caſual Ejector till further Order, 

always made in Conſequence of a Clauſe in the Act of 11G. 2. 

4 zich. c. 19. which * Clauſe gives Leave for making the Landlord De- 

 fendant in the Room of the Non-appearing Caſual Ejector, upon 
THESE Terms. 


Fs 757. * Buta Writ of Error had in Fact ben regularly ſued out by the new 
Defendant Wiſdom the Landlord, before the Plaintiff had made this 

Motion „for Leave to take out Execution againſt the Caſual Ejec- 
tor.“ Vet Nothing of this Matter of the Writ of Error was ſhewn 


for Cauſe, by the new Defendant Wiſdom the Landlord, againſt the 
Plaintiff's ſaid Motion “ for Leave to take out Execution againſt the 
Caſual Ejector;“ But that Rule was made abſolute, without any 


Cauſe whatever "being ſhewn againſt it. 


The Covkxr, upon the whole State of this Affair, were of 


Opinion, T hat the Day of ſhewing Cauſe againſt that Rule was the 


proper Time for the e der to have made his Stand againſt the 


Plaintiff's taking out Execution and getting into Poſſeſſion; And that 

he ſhould have Hen ſhewn his Writ of Error as Cauſe why the 

| Plaintiff ought et to have had Leave to take out Execution; and 
why it ought ſtill to have been further ſtayed: But that, as he had 
* In the Caſe 0M1TTED to do ſo, when he had this * proper Opportunity, the 
Execution was regular, and conſequently ought not now to be ſet 


of Jones, EX 


 aimiff,” Ed. 
cba, v. Ed- aſide. 


cart, M. 5 RuLE DISCHAR GED. 
1745. B. R. | „„ . 
It avas ſo 


ene er, Note t was agreed on all Hands, that a Writ of Error could 


Cauſe, and nt have been taken out in the Name of the Caſual Ejector. 


allowed to be 


den. 3 5 
Rex ver. Roger Philipps. 


Na Motion made on the Part of the Proſecutor, for my review- 
ing a Taxation of Coſts, The Caſe was, That the Defendant 
+ F. ante zeb. had had wa to amend his Plea, + on Payment of Coſts : But the 

Amendments made in it were not eſſential to the real Merits, nor 
ſuch as DEFACED Fe Record (there being much more brucꝶ out than 


put in.) Te Allowance mA to the Proſecutor upon the Amend 


by | ments 


\ 


4 


K r * —__— 


Hilary Term 32 Geo © 


K 


ments of the PLea itſelf, and of. the ſubſequent Pleadings dep in N 
dant upon it, had been only made, in Proportion to the chu! 
Amendments made therein; and not as for a quite new Plea ; 


Which was agreed on all Hands, to be the right Method. 


But the Diſpute originally before Me, and now brought before 
the Court, was Whether the ReeLicaTion and tg Dependen- 
«© cies ought to be fully and wholly allowed to the Profecutor, as an 
« ABSOLUTE Replication DE Novo; Or only partially, in Proportion 
to the real and neceſſary Alterations which were fairly and una- 
_« yoidably occaſioned to Him, by the Defendant's Amendment of his 
Plea:“ Which latter Method I had purſued, in taxing theſe Colts, 


*Lord MAN$FIELD—ThePrincipleis certainly right, That where * P. 758. 
the Defendant has Leave to amend his Plea, the Proſecutor ought, 
in Juſtice, to have Liberty to reply quite de novo, Ir he judges pro- 
per; And alſo, that in 4 Events, he ought to be allowed the Ex- 
pence of attending and conſulting and feeing Counſel, in order to 
adviſe whether it be prudent or proper to reply de zovo, or not. 


But where he does Nor judge proper to depart from his former 
Replication and reply de nove; but only makes ſuch Alterations in 
It, as merely purſue and are the natural and neceſſary Conſequences 
of the Alterations made in the Plea by the Defendant, and which 
Alterations in the Replication do Nor deface the Record, (which, 
He took Notice, was the preſent Caſe;) Nothing more ought to 
be allowed, than in PROPORT ION for ſuch neceſſary Alterations and 

Amendments in the Replication and it's ſeveral Dependencies : For 
it muſt not be left in the Proſecutor's Power to load the Defendant 
unneceſſarily ; either out of Spite or Vexation, or for any other 
| Reaſon exceeding the bare Neceſſity of the Thing. . 


Mr. Juſt. Deniſon (the only other Judge in Court) was of tlie 
ſame Opinion. . e 5 
Conſequently, As I had acted agreeably to this 

| Reaſoning, The Proſecutor's Counſel took = 
Nothing by their MoT1ox. = Se 


Cas ca Hi" 


AAR. Serj. Nares, on behalf of the Defendant below, who had 
removed the Cauſe hither by a Haheas Corpus cum Cauſa, 
ſhewed Cauſe why a Procedendo ſhould not go, to the Sheriffs Court 
in London. f 
PART IV. Vol., II. D d MI. 


Or „ nn 


This Prac- 
1 «« provided it be delivered at any Time BEFORE THE + JURY 
from the Acc IS SWORN. 1 5 
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— 


Mr. Norton, who was for the Plaintiff below, had moved for, 
and obtained, this Rule, „to ſhew Cauſe Why a Procedendo ſhould 
e not Ifſue;” And had fourfled his Motion upon this Fact, “that 
e the habeas Corpus cum Cauſa was not delivered till after an I ER“ 
«© LOCUTORY Judgment had been ſigned in the Court below, and 
«« Notice given of executing a Writ of Enquiry ;” and therefore, 
as He alledged, came too late, And ought not to have been recei- 
ved or allowed. And in ſupport of his Objection, He urged and 
relied on the Spirit and Intention of 21 Jac. I. c. 23. F, 2: Which 
Intention He inſiſted to be clear and beyond Doubt, againſt the Re- 
ception and Allowance of the Writ ; though he acknowledged that 

the preſent Caſe was not within the WorDs of that Act. | 


* P. 759. *The Serjeant's Anſwer to this Objection was, That the Words of 
the Act are, That the Habeas Corpus, Certiorari &c, ſhall not be 
received or allowed, but that the Inferior Judge may proceed; Ex- 

„ cept the Writ be delivered to ſuch Inferior Judge Cc, BBFORE 

Iſue or Demurrer joined in the Cauſe: (So as it be not joined 

« within Six Weeks after the Arreſt or Appearance of the De- 

0 fendant.”) | | Es | Gr, PR | 


And He produced Affidavits from ſome of the Officers of the 
Sheriff's Court, (which were likewiſe confirmed by Maſter Clarke,) 
atteſting that the * PRACTICE is, © to allow the Habeas Corpus, 


c. 5. which fixes this Criterion; and ſo bave been continued on, without attending to the Alteration made by 


21 Fac. 1 c, 23. + But that is directly contrary to the expreſs Words of the Preamble; which ſpe- 


cifics * Suits ready for Trials,” as what ought not to be removed. 


Lord MansriELD—The preſent Caſe is not within the Words 
of the Act: That is plain. And it appears that the PRAcrIick 
has gone much further than the Words of the Act: For that has 
been, to allow it at any Time before the Jury be ſiborn. 


Therefore Let the Rull be piscnarceD. 


The End of 5 H. tary Term 1 759. 


Eaſter 


19%; off 


on 


Faſter Term 


32 Geo. 2. B. R. 1759. 


Rex ver Inhabitants of Shenſton. - 


F. 700. 


W:d::ſ1ay gth 


Hay 1759. 


This ca 1s abridged, in the TABLE: And it may be ſeen ar 


large, in the Quarto Edition of my SET TLEMENT= Cases, 
* 4/4. No. 151. 


* Rex ver. Barnard Schiever a Swede. 


R. Stowe moved for a 8 corpus to be directed to Richard 
Rigby, Keeper of the Town-Gaol of Liverpool, to bring up 


the Body of Barnard Schiever, a Subject of a neutral Power, taken 


on Board of an Enemy's Ship ; but FORCED, as it was alledged, into 
the Enemy s Service. 


The Subſtance of _ Affidavit upon "which he grounded his 
Motion, was, That this Barnard Schiever was born in the Domi- 
nions of the King of Sweden; and his Father was now in that King's 
Service. That this Barnard Schiever, being bred to the Sea, and 
underſtanding Navigation, was defrrous of entering into the Service 
of the Merchants of England; and for that Purpoſe and for no other 
De/gn or Intent whatſoever, ſhipped himſelf as a Paſſenger from 
Gottenburg to Elſineur, in order there to enter on Board ſome Engliſh 


Merchant's Ship. That when he arrived at E//neur, he applied 


to the Engliſh Conſul there, who ſhipped him, as a Mariner, on 
Board an Engliſb Merchant's Veſſel bound on a Voyage from Hull 
to Dublin: with which Ship he ſet fail. That in proſecuting the 


ſaid Voyage, in the ſaid Ship, He was taten by a French Privateer, 
and carried into Norway ; Where there was another Privateer. 


I That 


*P, 76s. 
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That he, together with all the Priſoners taken on Board the Eng- 
liſh Veſſel, were put on Board the latter Privateer, called the Mare/- 
chal de Belliſie, Captain Thurot Commander. That the Day after 
he was removed into the Belliſle, the Engliſb Priſoners were, by the 
Command of Captain Thuro?, ſet aſhore at their Liberty : But all 


the Perſons belonging to the ſaid Engliſb Veſſel, who were Sub- 


jects of Neutral Powers, were detained to ſerve on Board the ſaid 
Privateer, (the Bellijle.} Upon which, this Schiever applied to 


Captain Thurot to ſet him aſhore likewiſe ; Alledging He was 


* titled to his Liberty as being a neutral Perſon.” But Thurot 
told him“ That for that Reaſon He ſhould not go on Shore: For 


that he might as well /erve Him, as ſerve the Engliſb; and that 
He would make him ſerve Him; or Words to that Effect. And 


* P. 766 


accordingly Thurot detained him, AGAINST HIS WI ZL and In- ; 
clination, on Board of the ſaid Mareſchall de Belliſie Privateer, and 
* treated him with ſo much Severity, that he would not ſuffer him 


to go on Shore when in Port, upon his neceſſary Occaſions ; but 
cloſely confined him to Duty, on Board the ſaid Privateer. That the 


ſaid Privateer commanded by Thurot, being on a Cruiſe, took two 


little Briggs : On Board of One of which, this Schzever, with ſome 


Others, were put, with Orders from Thurof ** to navigate the ſaid 
_«« Brigg into any Harbour in Norway.” That the faid laſt men- 
| tioned Brigg was, in going to Norway, re-taken by the Fame Let- 
ter- of-Mark Ship, and carried into Liverpool: Where this Barnard 
 Schiever was ſent to the 'Town-Gaol of any por as a Priſoner of 


War, under the Cuſtody of the ſaid Richard Rigby Keeper of the 


ſaid Gaol; and is now, and ever ſince has been detained there for 
no other Caule than the Cauſe aforeſaid. Schiever ſwears that his 


Intention ſtill is (could he obtain his Liberty) to enter as a Mariner 


into the Engliſh Merchants Service: and that he would not nor ſhould 
have ſerved on Board the ſaid Privateer, had he not been FoRcED 
thereto and detained as aforeſaid by the faid Captain Thurot. 


| : One Oluf Grundell, who was on Board the Be/l;le Privateer when 


Schiever was put on Board of it, ſwears that Schiever was FORCED 


againſt his Iuclination, by the ſaid Captain Thurot, to ſerve on 
Board of it, in the Manner as Schiever has above depoſed ; And that 
All the Perſons taken in the faid Veſſel, belonging to Neutral 
Powers, were forced by Thuret, in the like manner, to ſerve on 


Board the ſaid Privateer. 


Mr. Stowe urged that it would be very hard upon this Man, 


to be kept in Priſon here, till exchanged by Cartel; and then 


ſent back to France, where he would be forced into their Ser- 


vice again. | 


But 
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But the CouRT thought this Man, upon his own ſhewing, clearly 
a Priſoner of War, and lawfully detained as ſuch, Therefore they 
DEeNIitD the Mor io. 


Rex ve/ 7 Pigram, 


IN ſhewing Cauſe againſt a Rule, ordering the eo lat 
Mayor of the ancient Town of Rye, to ſhew Cauſe *« Why he 


<6 "Lows not replace and put all the Records and Books of the ſaid 


«£ Town, in the proper and uſual Place of keeping the ſaid Books 
«6 and Records ; 1 


5 The CouRT, without entering into the General Jueſtion 
How far An Officer who has the Cuſtody of publick Corpora- 


* tion-Books, has Power to take them from their proper and 


£ 


nn 


uſual Place, for certain particular Times and Uſes, or upon par- 


« ticular Occaſions * or Accidents ; or how far He might be com- * P. 767 7. 


6 pellable i in this ſummary Way, to replace them ;” were clear and 
_un«nimous, that in the particular Inſtauce now before them, as it 


ſtood circumſtanced by reaſon of Diſputes which had in this Caſe 


ariſen between the Mayor and the Town-Clerk, The Mayor had 


given a ſatisfactory Excuſe for a temporary Securing them from fal- 


ling into his Adverſary's Hands, who had already made an impro- 
per Uſe of One of them : And therefore they held it improper for 


them, in his Caſe ſo circumſtanced, to interfere in this ſummary 
Way, to oblige him to replace them. In Conſequence of which 
Opinion, They ordered the Ow Rule to be 


DISCHARGED. 


Strong, ex dimull, Cummin, ver}. Cummin and Another. 


Hill. 30 G. 2. Rot * 374: 


Friday 13th 


May 


"HIS was a Special Caſe 1 * the 99 of this 


Court, at Mincbeſter Aſſizes. 


It was an Bieden brought ty William Cummin, againſt his 


Eldeſt Brother Robert, for Lands called Smart and Picked Lands; 


being Copyhold Lands, of which the Deviſor was, (amongſt di- 
vers other Copyhold Lands,) ſeiſed in Fee. 


Heirs, after the Deceaſe of his (the Teſtator's) Wife; and Hehe, 
to his ſecond Son John, and eventually to the Plaintiff. 


Ile deviſed the Chief 
Part of all his Copyhold Lands to his ſaid Eldeſt Son Robert and his 
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Tufiny 19 
May 17 a. 
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Eaſter Term 32 Geo. 2. 


The Words of cke Will are as follow—W hereas by the Power 
and Authority in me inveſted according to the Cuſtom of the Ma- 
nor of Faſt Woodbay aforeſaid, by ſeveral Surrenders by me made of 


amy Copyhold Land in the ſaid Meanor, I can diſpoſe of them to 


the Uſe of my laſt Will; I do hereby give and bequeath Singular 


my Copyhold Land and Tenements in Eaſt Woodbay atoretaid hould 
by even Copies of Court Roll, be the fame more or lets, to 1 
Ed Son Robert and his Heirs, according to the Cuſtim, after his 


Mother Deceaſe. Item I give to my Son John, All that belong to 


Smart and Picked Lands, and to hrs Heirs, after his Mother's Deceaſe ; ; 
and alſo that my Son Robert ſhall pay to my Eldeſt Daughter Mary, 


the Sum of One hundred Pounds of lawful Money, when She ſhal! 


*P. 768. 


_ attain the Age of 21 Years; As allo the like Sum of 100 J. to my 
Daughter E/ter, as ſoon as She {hall attain the Age of 21 Years; and 
the like Sum of 100./ to my Daughter Ann, when the ſhall attain the 


Age of 21 Years; And alſo to my Son Willem, the Sum of One hun- 
dred Pounds, to be payd unto Hem when he ſhall attain the Age of 
*twenty one Ycars: Provided alway that if my ſaid Daughter Mary 


or any of my other Children dye before he the or they are one and 


tweaty Years old, that in that Caſe he ſhall divide amongſt the Sur- 
viving Younger Children the Sum of One hundred Pounds. And 


IN CASE THAT YOUR SON Robert or Fobn dy, then your Son Wil- 
em is to have all that belong to Smart and Picked Lands, and to his 
 Fleirs. and in Caſe that your Son Willem ingoye Smart and Picked 
Land, then to pay to his Siſter, the Sum of one hundred Pounds. 


Item, as to my wordly Goods, I give and Stock, I give to the 


Pe of my Wife during her natural Life, and Liberty to diſpoſe of 


them at her Death as She ſhall think fit; provided it be amongſt 


my Children and their Iſſus. and his Wife to have the Freehold 


during her Life. Item, I do hereby make and appoint my dear 
Wife Mary, and my Son Robert, to be Excators of this my laſt 7 


Will and Jeſtament. 1 


The Teſtator afterwards died ſeiſed in Fee Sc. At the Time of ” 


his Death, the perſonal Eſtate amounted to 200 J. and no more: 


And at that Time, All his Children were under Age; vis. Robert, 
the Eldeſt Son, Fifteen Years old; John, the Second Son, Three; 


William, the third Son, (the Leſſor of the Plaintiff, ,) One 3 


old; And all the Daughters, under Twenty one. 


The Widow was admitted, as Deviſee under the Will : And " 


is ſtated to be the Cuſtom, for the Widow to enjoy during Widow- 


<< hood.” Jobn died in the Life-time of his Mother, vg. on the 


21 of April 1756, withouT Iſſue, and inteſtate ; being then 
UPWARDS of 21 Years of Age. 


The 
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bh 


The Widow died very ſoon after her Son John, viz. on the 25th 
of April 1756, without having ever married again. 


Mr. Serj. Davy for the Plaintiff (v2. William the third Son.) 


The General Queſtion is, Whether upon the Event of Fohn the 
ſecond Son's dying without Iſſue, in the Life- time of his Mother, the 
Teſtator's third Son William became intitled to the Premiſſes in Queſ- 
tion, by Force of theſe Words in the Will, © In Caſe that your Son 
«© Robert or fohn dy, Then your Son Wil em is to have all that 
« belong to Smart and Picked Lands :” Or whether the Eldeſt 
Son Robert is, upon John's Death, to take the ſame, as s Heir at Law 
to the Teſtator. 


He inſiſted on the T Eater's Meaning ec That his Son William 
« ſhould have this Eſtate upon /ome Event or other.” But this 
could not be, in Caſe of John leaving Iſſue. Therefore it was in 


Caſe John ſhould die without Iſſue. 
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The Eſtate was firſt given to © John and his A after his Mo- * P. 
« ther's Death: Which the Teſtator meant for a an nEſtate Tail; in- 
tending“ Heirs of his Boch. 


- 769. 


N. B. There had been an Offer from the Defendant, to Date ; 


theſe Premiſſes in queſtion with his Brother : Which offer the 
Plaintiff rejected. oat 


* 
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Lord Mansfield having inquired « What this Offer had been, and : 
how it was received ;” and ſeeming to think that it had . 
been much 1 more prudent to have accepted it ; 
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Seri, Davy ſaid He had already, but in vain, advifed his Client 
to accept it; and very ſtrongly hinted how ſmall Hopes he himſelf 
had of his Client's Succeſs, upon a legal Determination. After 
which, He proceeded to make the beſt of his Caſe that he could. 
And He ſaid that the he Clauſe could not t be e however 
difficult it was to be underſtood. 5 


Mr. Gould, contra, for the Defendant Robert, (the Heir at Law 
of the Teſtator, and alſo Heir at Law to his deceaſed Brother Jun. ) 


The Intention of the Teſtator is totally obſcure, * FRY uncer- 
tain in the preſent Caſe. Therefore, the Heir ſhall have it. In 
2 Bulſir. 179, 180. Mirrill v. Nichols It is laid down by Ld. 
Cote, That Intentio ceca is not to be taken; nec Intentio mutila, 
nec manca : In all. ſuch Caſes, We are to give h for the 

| 5 Heir. 
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4% Heir.” Which Ld. Coke confirms by ſeveral Caſes which He 
there cites. 


The Deviſe “to John and his Heirs” cannot be meant for an Eſtate 
Jail. For he deviſes to his Eldeſt Son Robert, in the ſame Words: 
Which plainly, in 7hatDeviſe, mean the ab/o/ute Ownerſhip to be gi- 
ven to Robert, Neither can it be an Executory Deviſe ; There be- 
ing no Mention of dying without Ifſue at all; nor any Reſtriction 
to the doing ſo within the L fe-time of his Mother. 


Mr. Serj. Davy i in Reply, Chiefly urged chat the Teſtator: muſt 
Have meant an Eſtate Tail to Jobn. 


Lord Mansfield thought it bester, as it was a Family-Afair to 
ſtand over, for the Chance of a COM MAAS. 


It therefore ſtood over, by the Direction ot the Court, till the 
3 5 Seven- Ns 


* On Which Day, The Cauſe ſtanding in the Paper; And the 
Leſſor of the Plaintiff, (bie. William, the third Brother,) abſolute- 


ly refufing any —— with the Defendant (Robert his Eldeſt : 
Brother; . 5 


1 M ANSFIELD delivered the Reſolution of the Court, having 
0 very minutely ſtated the Calc. TS 


It is very plain, from a the Spelling and Phraſcology of this Will, 
That it is a rough Draught, of the Teſtator's 6207 making or dictating, 
without Afſiftance from any Perſon 8 of adviſing bim. 


It: appears that He Was ſeiſed, and died Gila 4 in Fee, of thels 
Copyho! d Lands; And it appears that the whole Amount of his | 
perſonal Eſtate was at the Time of bis Death 200 /. and no more : 
So that the Legacics given by his Will muſt be Charges upon his 
"Rs AL Eſtate. And it likewiſe appears, that £U his Children were 
under Age at the time of his Death. | 


2 thought that No 3 could make this Caſe 8 than 
it was upon the Will i7jelf. But ] readily liſtened to a Compromiſe; 
that the Elder Brother might have an Opportunity (as he ſeemed 
diſpoſed to do ſo) of making ſome Proviſion for his younger Brother, 
in Conformity to his Father's Intention, out of that full Proviſion 
which He himſelf now had. The Elder Brother offered him Half 
of the Premiſſes now in Queſtion: The Vounger refufed it. The 
Elder ſtill adheres to his former Propoſal : And the — to his 


. | 88 Rejection 


Eaſter Term 32 Geo. 2. 
Rejection of it. Therefore We muſt now determine the Caſe ac- 
cording to Law. 3 


The Rule of Conſtruction of Wills is, „That 20 Technical Form 
is neceſſary, to convey the Teſtator's Meaning.” 


The Words and Form of the Will are plainly the Teſtator's 


own, without any * Advice or Aſſiſtance. 


The Teſtator's AMrening muſt be colleted from the Will 2 ; 
by attending to the ſeveral Parts of 1 it, and 1 8 and conſider- 
ing them together. 


In the Caſe of * Coriton v. Hellier, where there was a Slip in? “ . 

penning the Will, Lord Hardwicke did not conduct Himſelf by“ 6 a: 
making an arbitrary Conſtruction of it; but was induced by a 
ſtrong and violent Preſumption ariſing from the ſeveral Parts of it 
compared and taken together with the Whole, to determine That 


_ « the firſt Limitation to the Anceſtor meant to be for 99 Years, if 
5 he ſhould ſo "ng live.” 
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'*In the reſent Caſe, it is not difficult to diſcover what the Teſ- r P. 771 
; tator W He certainly did not mean ere Eſtates for Lives, 
FF to his two Eldeſt Sons; And if he did not mean to give them mere 
E'ſſtates for their Lives, it neceſſarily follows, « That He muſt mean 
a Dying upon sour Contingency. The only Queſtion is, 
Wu Contingency ?” For he has not expreſſed it. He only ex- 
preſſes himſelf, © That in Caſe Robert or John pv, then Willem is 
« to have all that belong to Smart and Picked Lands, and to his 
« Heirs.” One Part of the e plainly i 1s Tant if they | 
40 die without Tſffue.” 
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1 He provides for his Eldeſt Son, by his beſt Copyhold Eſtate; for 
his ſecond Son, by his next beſt Copyhold Eſtate; and for the 
Reſt of his Children, by pecuniary Portions : Al. which Children 

were under Age. Now if Robert had died under Age, He could not 

| have diſpoſed of his Eſtate : but it muſt have gone to John, if Ro- 

bert had left no Iſſue. So alſo, if John had died under Age, his 

Share muſt have gone to Robert, if John had left no Iflue. In 

| either Caſe, that Son which remained the Eldeſt, would be very 
well provided for, Therefore the Teſtator meant that in either 

Event, Smart and Picked Lands ſhould go to Wilkam his third on, 
who would ther have become the Second. 
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But He could not mean that John's Proviſion ſhould orherwiſe 
go over to Villiam. He could never mean it to do ſo, if Jobn 
Himſelf left Iſſue, or if Robert left Iſſue: For he certainly never 

irn FT intended 
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intended to provide for the Surviving Brother, and leave the Iſfue 
of the deceaſed One quite anprovided for. Nor did He mean to 
tie down his two Eldeſt Sons, ſo as to preclude them from diſpo- 
Ing of their reſpective Eſtates, after they ſhould attain 21 Years of 


Age: It is clear that he meant their“ Dying under the Age of 21 


to be another Part of the Contingency.” And the Context of the 
Will ſhews that this was his Meaning: For the other Proviſions 
(for the younger Children) expreſsly relate to their Living to 21, 


or dying under that Age. But this Contingency happens, cur- 


rente calamo, to be ſlipped, in this Part of the Will. IF John had 
died before 21, then this part of the Contingency would have taken 
Effect: But as that has zo! Happened, his Brother William can have 
no pretence to claim. 


Therefore w e can only be ſorry that the Plaintiff has ſtood in 


his own Light, 1 in rejecting the fair Offer made t to him by his Bro- 


ther. 


We are All clear for the Defendant And therefore the Poſtea 


muſt be delivered to Him. 


RuLy for the Paſtea to be delivered to the Drrevpan. * 


* Cornwall worſe Savery. 


N IS was an Action of Debt upon a Bond, brought for the 


Penalty, (which was 1500 4 * 


The Defendant prayed 8 of the Bond and Condition. Which 
Condition e e to be, That, Whereas One William Wilkinſon was 


appointed (by Earl Cornwallis) to be Agent to Colonel Edward 


| Cornwallis's Regiment; If the ſaid William Wiikinſon ſhould well 
and duly pay to the ſaid Colonel and to all the Commiſſioned and 
Non-Commiſſioned Officers and Soilders of the Regiment, All ſuch 
Sum and Sums of Money as He ſhould receive from the Pay- Maſter- 
General for the Uſe of the Regiment; and faithfully account either 
to the Earl or to Colonel Cornwallis &c; and indemnify the Colonel 


Ec; Then the Bond to be void Sc: Otherwiſe &c. 


Then the Defendant pleaded, That the faid William Wilkinſon 
continued Agent of the Regiment, from &c to &c ; And that he 
did well and truly pay &c, (in the Words of the Condition ;) And 
that he faithfully accounted &c, during all the Time that he con- 


tinued Agent; And that the Colonel was not at all damnified, 


The 
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The Replication aſſigned a Breach ; v:z. That during the Time | 


that the faid William Wilkinſon continued Agent of the ſaid Regi- 
ment, He received from the Paymaſter-Gencral, for the Uſe of the 
ſaid Regiment, ſeveral Sums of Money amounting in the Whole to 
1400. for and on Account of the ſaid Regiment, and of the Com- 
miſſioned and Non-Commiſſioned Officers and Soldiers of the ſame, 


according to their reſpective Proportions; All which He ought to 
have paid &c: But avers that the faid Milliam Wilkinſon had not 
paid, and. refuſed to pay a great Part thereof, to and amongſt the 


ſaid Colonel and the Commiſſioned and Non-Commiſſioned Officers 


and Soldiers of the laid Regiment, according to the ſeveral Propor- 
tions of their Pay. 


To this Replication, the Defendant debt; And ſhewed for 
Cauſe, That it is uncertain, multifarious, confuled, perplexed, 
complicated, argumentative, double, and many other ſuch 


| Epithets. 


Mr. Caldecott, 15 the Defendant, objected to the Replication— 


1ſt. That the Plaintiff ought to have aunt Himſelf to One 
particular Breach ; as this is an Action of Debt upon the Bond, to 


* recover the Penalty, and not an Action for Damages. For the Act P. 775. 
of 8, 9 V. z. c. 11. 8. does not extend to Actions of Debt brought 
for the Penalty of a Bond: It only relates to Actions for Damages 
for Non- performance of Covenants ; and in ſuch Caſes, enables the 


Plaintiff to aſſign as many Breaches as he ſhall think fit. 


In the Caſe of Gym v. Smith, Cre. Cor. 176. The Diſtinction 
is laid down, That in Covenant, the Plaintiff may aſſign as many 


«© Breaches as he will; But not in Debt upon an — for 
« Performance of Covenants.” 5 


Naw TIDE it is charged that the Agent received ſeveral * : 


of Money, amounting to 1400 J. Great Part of which he has not 
paid to the Colonel Officers and Soldiers de, — to the ſe- 


veral Proportions of their Pay. 


In the Caſe of the Royal African Company v. 222 col; 1s cited ; 
in 1 Strange 227.) P. 13 Ann. B. R. The Action was of Debt on 


a Bond. The Condition was That Maſon (who was recited to 
be Agent for the Company at Briſtol) © ſhould when required, pay 


* to the Uſe of the Company, All the Sums of Money in his 
Hands and Poſſeſſion, received by him for the Company, to whom 


„ he was Agent at Briſtol. The © Defendant pleaded Performance 


4 of the Condition, generally; 3 VIR, . 1 hat he had 2 to the Com- 
| 2 | 
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22 pany all that he had received for them.” The Plaintiff, in his 


dee it alſo 
in Lucas 227. 


Replication, aſſigned for Breach, That Maſen did receive of Ja- 
cob Reynolds and divers others, for the Uſe of the Company, ſeve- 


4 ral Sums of Money amounting to 630/. Which he was requeſ- 
ted to pay, but had not paid.” This Replication was holden ill; 
becauſe many Breaches were aſſigned ; Whereas the Plaintiff ought 


to have aſſigned on, One: And the Flaintiff diſcontinued. (He 
cited this from a 3 Note of Ld. Ch. * Reeves. ** * 


2d Objection to the Replication. It 67 chat the Money was to 


be paid © to the Colonel and all the Commiſſioned and Non-Com- 
* miſſioned Officers and Soldiers of the Regiment, according to the 


„ ſeveral Proportions of their Pay.“ When! is uncertain and con- 


plicated; and 19 Yar can be taken upon it. 


4 Objection to the Replicition=lt concludes with an Averment - 
W ereas it ought to have concluded to the Country; there being an 
Affirmative and a Negative. For the Defendant pleads That Wil- 


«© kinſon, the Agent, did pay all that he had received of the Paymaſter- 


„ General &c.” Then the Replication alledges © „That he had 


received 1400 J. of him, and had not paid it.” Which is an 
Affirmative and a Negative: And therefore the Replication ought 


to have concluded to the Country. 


r. 774. 


* Mr. Serj. Nar es, for the Plaintiff was prevented from anfwer- 5 
ing theſe Objections: becauſe the Court did not think that they 
required any Anſwer. 5 


Loid Mansriziv—Mr. Caldecott's Principles are FRY And 
the Caſe cited by him may be ſo too: But His Application of them 


18 weg. 


It is true, that where there are Alternative Parts of the Condi- 
tion, the Plaintiff in an Action pon the Bond, FOR THE PENALTY, 


muſt confine himſelf to a particular Breach. But here zs __ One 
Breach ee in this Caſc. 


The Colonel is e for his 1 1 he has appoin- 


ted: And the Breach here aſſigned, is ſingly this, That the Agent 


received 1400 1, from the Paymaſter-General, which he has not 


„paid to the Colonel, Officers Sc. M 


If he has omitted to pay any Part of it, it is a Breach of the 


Condition. 
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The Caſes cited from Ld. Ch. J. Reeves's Notes is not like the 
preſent Caſe. That was Money received from 1 ſeveral different Per- 
tons : Here, it was from One jingle Perſon only. And the Defen- 
dant has incurred a Breach of the CONTI if the Agent has re- 
ceived a certain Sum of Money from the Paymaſter-General for 


the Uſe of the Regiment, and has omitted to Fay any Part of 1 1 ih 


the Colonel and Officers Se. 


And as to the 2d ObjeQion—The Pay of a Regiment i is a Thing 
very well-known and notorious. The Agent muſt be perfectly well 


acquainted with the reſpective Proportions belonging to the Colonel 


Officers &c: And there was no Need to ſpin out the Proceedings 


to a great Prolixity, by entering into the Detail and ſtating the 


various Deductions out of the whole Pay, upon various Accounts 
and \ in difterent N 


341 The Replication i to rightly concluded with an Averment. 


For though the Plea avers generally“ That William Wilkinſon did 


Yet the 
Replication narrows this to a particular Sum, which it ſpecifies in 


% pay All that he had received of the Paymaſter-General,” 


certain to be 14091. So that although there be an Affirmative and 


a Negative, Yet they are not applied to the Jame Thing? and there- 


fore not within the Rule. | 


. Juſt Dxx150N was s of the ſame Opinion, 


* "R an Action of Debt on a Bond ar the Penalty, it is true that # f. 
the Plaintiff is to aflign only one ſingle Breach : And the Breach here 
aſſigned zs 4 jingle Breach. The Plea is Performance of Covenants, 
generally; and that the Plaintiff was not damnified. The Repli- 
cation ſhews that the Agent received from the Paymaſter-General 

ſeveral Sums amount ing 79 ſo much; Which it avers, He has not 

paid over: Which is a /ngle Breach. The Caſe cited was of 5 


ſeveral e Jem ſeveral Perbins. 


It was not neceſſary to ſet out all the ſeveral Days and Times and 


Circumſtances, and Ry, rener the Record prolix, to no Pur- 


Poſe. 


The Replication is a good Replication ; and not double, nor 


complicated, nor uncertain, nor multifarious, nor any of the nu- 
merous Epithets that are given to it in the Demurrer. 


zdly. The Objection to its Concluſion is only Form: And it 
is not ſhewn for Cauſe, That it does want a proper Concluſion.” 


PART IV. Vox. II. G g 


However, 
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| Eaſter Term 32 Geo. 


FT woes, if it did, it would not f For this Concluſion. with 


an Averment, in the preſent Cale, is not wrong. 


Mr. Juſt. FosTER and Mr. Juſt. WII Nor concurred in the 
ſame Opinion. 


Per Cur. unanimouſly, : 
JUDGMENT for the PLAINTIFF. 


Ballard and Another, Chamberlains of Worceſter, 


werſ Bennet : 
The ſame verſ. Clement. 


R. Norton, on behalf of the Defendants in both Cauſes, ſnew- 


ed Cauſe e the Wung of a Procedendo, to the Court 
below. 


On Friday the 2d of June laſt, Mr. Serj. Nares had 1 for 
a PROC EDEN Do, to the Mayor Aldermen and Citizens of the City of 
Morceſter, to proceed in theſe Actions; which were Actions of 
Debt brought there, in the Name of the Chamberlains, and had 

been removed hither by Habeas Corpus cum Cauſa; To which they 

had returned a By- Law, made by the Corporation, “ 70 reftram the 

e Fale of Fleſh Meat to certain proper Places, and that it ſhould 

cg not be ſold in the public Streets, under a Penalty: For which 
* Penalty, the reſpective Actions were brought, in the Court of 


e. Pleas holden for the ſaid City. 


The Words of the By-Law are “ That all Sorts of Fleſh-Meat 
__ « ſold within the ſaid City on the Market Days or Fair-Days, 
by Butchers and other Perſons not being Inhabitants and 

« keeping open Shops within the ſaid City, ſhould be pub- 
licly expoſed to Sale in ſuch new-erected Shambles, and not 
e/ſcaobere within the fame City; And that no Perſon or Per- 


4 


c 


* {ons whatever ſhould erect put or place, or cauſe to be erect- 
4 any Stall Standing Bench Table or other Thing, in any of 
«© the Streets Lanes or Alleys within the ſaid City or the Li- 
berties thereof, for the Selling or expoſing to Sale, by any 
foreign Butcher or other Stranger reſorting to ſuch Mar- 


4 kets or Fairs, any Sort of Fleſh Meat whatſoever : And 


*'CC 


* 


Cc 


cc 


* ſuch Offence forfeit and pay to the Chamberlains of the ſaid 
City fot the Time being, the Sum of Three Pounds, to be 
recovered by Mm of Devr, in the Name of ſuch Cham- 


« berlains, 


CC 


«6 


ed put or placed, or aſſiſt in the erecting putting or placing 5 


that every Perſon offending in the Premiſſes ſhould for every 


ee ee 


— __ 5 vx. I 64 8 8 K » 
a 9 3 N * I 
S A e 9 - af Rb : 
* WS AR IF RT 5 N 9 F Fo Re . 
£9.54 0 3 3 nds — * * 2 8 WET q « 
KERRY e 4 HERR . W N 4 £ ts 2 ? * 2 
_ by * * wa x TO *4 Reer COT! * 9 r * % . - = - v7 82 


8 2 ad 


Eaſter Term 32 Geo. 2. : 


« berlains, in the Court of Pleas held for the ſaid City, and 
* not elſewhere, with full Coſts of Suit, and to be applied by 
« them to the Uſe and Benefit of the Poor Pelengigs to the 
<< ſeveral Alms-houſes erected within the taid © City. 


This By-Law the Serjeant alledged to be a good One ; And cited 


in Proof of 1 it, 1 Szderf. 284. Player v. Jen us. 


Mr. Juſt. Wilmot, at the time of the original Motion, recollected 
that there was a * Caſe in the Year-Books, (the Prior of Dunſable's 1, Li int 


H. 6. 38 
Caſe,) about a Man's being reſtrained from ſelling Meat i in his Own. . 


Houſe. F. as. dis. 


And Mr. Juſtice Deniſon and Himſelf (the only jn then in 
Court) made a Rule to ſhew Cauſe why there ſhould not go a Pro- 


. cedendb. 


On 5th May 17 <9, Mr. Norton ſhewed Cauſe againſt the Pro- 
cedendo ; and objected to the Validity of the By-Law. 


But a PRELIMINARY Doubt was made by the Court, (originally 


ſtarted by Mr. Juſt. Der: on,) « Whether the Court would ſuffer 
a By-Law to be objefed to in this Jummary Way, upon a Motion 
on the Return of a Habeas Corpus 3 in any other Caſes EXCEPT 


* thoſe from the City of LonDoN.” 


They agreed chat this Method had been N W u pon By- *. P. 777. 
Laws returned into this Court, to Writs of Habeas Corpus cum Cauſa, 
directed to the Courts of the City of Lox oN: But they did not re- 
colle& any Inſtances were the fame Thing had been permitted, in 
the Caſe of * OTHER City or . 


Mr. Juſt. Deniſon aid that ſuch a D Hinctiom between che City 
of London, and all other Cities and Corporations, might perhaps 
ariſe from particular Methods of Recovery being eſtabliſhed and al- 


lowed by the Cuſtoms of London, which cannot be purſued in this 
or any other Court : So that the ſhewing that to be the Cauſe, is 
a good Cauſe of Detainer. For upon * theſe Writs of Habeas; Theſe 


Writs iſſue on 
Corpus, the Perſons to whom they are directed muſt ſhew a good the Gail... 


Cauſe of Detainer : And if this Court cannot proceed, as the Side, out of 


Cuſtoms of London authorize their Courts to proceed; It is a good hd Ste 
Cauſe of Detainer. Therefore the Court will there enter into the They order 


Validity of the By-Law, to ſee whether that be the Caſe or not: tbe A of 


And it the By-Law appears to be bad, the Party. ſhall be diſ- the Deiey. 


dant to be 


charged, as being ortained without Cauſe, brought up ; 


together with 


the Day and 


And Cauſes of ta- 
king and de- 


taining Him. 
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+ In other And no Writ of Error lies hither on the Courts of the City of + 


C 
CW ot LonDON. But in all other Cities and Corporations, if a Habeas 


ror does lie, Corpus CUM Cauſa iſſues, and a By- Law is returned as the Foun- 


ene in dation of the Action below, the Method is not, for the Defendant 
| to dbje& to the By-Law por Motion; But the Plaintiff is to begin 


V. 6 Wed. de novo, and to || declare over again, here in this Court: And theres 


177. fore the Queſtion is Whether He ought not to do ſo here. 


The Coug i agreed with Mr. Juſtice Deniſon, that it was in- 
cumbent upon the Counſel for the Procedendo to ſhew that in 


any other Corporation beſides London, the Court had ever entered 
into the Queſtion — the Validity of the ns upon 


NOTION. 


But the Counſel for the Procedends obſerved.” That the Action 
given by this By-Law is reſtrained to be brought in that Court, 


« and NOT elſewhere :' Conſequently, no Action can proceed in 
| this Court, founded upon his NEGATIVE By-Law; Nor can the 
Plaintiff declare Pere, _ the romns e 


The only Sate in the Books, upon any By-Law containing ſuch. 

Negative Words, (And all of them in London;) they ſaid, were 

1 Lev. 14. Mayor and Commonalty London v. Bean len. OY 

uk P. 778. def. 178. 8. C. Chamberlain of 2 v. 1 1 Keble 


1 Nom 32. 8. C. Player v. Barnardiſton.* 6 Mod. 123. Cuddon, 


ſaid that 1 Chamterlain of London v. Provoſt ; and 6 Med. 177. e 75 
Lev. 14. was B/A. (Both, on the ſame By-Law as Bar nardiſton's Caſ:.) They 


. 
ee por allo cited a Caſe of the Chamberlain of London v. Groſvenor 14 G. 2. 


.theBy-Law C. B. and a later One of Harris v. Wakeman 28 G. 2. B. R. a Writ 


had been 


arches, Of Error upon a Judgment given in an Action founded on a : By-Law 


And there in this very City of MWorciſter. 


were 10 ſuch 


W it. Mr. Serj. Nares: Mr. Morton and Mr. Alon, of Comnced. the 
the Procedendo, deſired further Time to look into this Preliminary 
Queſtion: For which, they ſaid they were not prepared, as they 


were not at all apprized of an Objection of this Sort. 


„ Cour granted it. But They obſerved, that if theſe 
Negative Words ſhould be allowed to prevail, All the Cities and Cor- 
porations in England, and even All the little Burroughs who had 


Courts of Record, would pot negative Words into their By-Laws, 


and exclude this Court. 


The Rules were therefore, at that Time, enlarged 


Theſe 


K ee ee) 
AY Rr 
PPT 


they could not 


* 


Eaſter Term 32 Geo. 2. 


Theſe Cauſes being now mentioned again, 


Mr. Serj. Nares, Mr. Morton, and Mr. Afton acknowledged that 


find any Inſtance where the Court had entered into 
the Validity of the By-Law returned, in a femmary Way, upon 


Motion, Except in thoſe which had been returned to London. 


But they argued, that there was 10 reaſon to diſtinguiſh between 


London and other great Cities; And that the Hands of the Inferior 


Court ought not to be tied up, where u Court cannot do the Plain- 
tiff the ſame Juſtice that the Inferior Court (by Virtue of their local 
Cuſtoms) can. They urged the great Inconvenience of obliging the 


Parties reſiding in Corporations 3 in the Country, to ſue in 2% Court 
for Penalties of very {mall Value and upon local By-Laws : And th: 


84 
ſaid it would be very hard, if the Plaintiffs thould be excluded from 


entering on the Queſtion here, 2% Motion, when it was unpoſit- 
ble for them to ſupport a Declaration there. 


They cited 1 Ro. Rep. 232. Sterling's Caſe, as being within 


the ſame Reaſon as this Negative By-Law : Which Caſe was upon 
a Charter, which had the exclutive Words © And not elſewhere ;” 


And would have been a Ground for A Procedendo, if it had been re- 
turned. - 1 Rags 


And they alſo mentioned Wade and Bemboe's Cale, in 1 Leon. 2. 


Pl. 3. and Cro. Eliz. 894. Grice v. Chambers; and 1 Med. 96. 


*Anonymous : Which two latter Caſes are upon Cognovit Actionem, 
et petit quod inquiratur de debito ; under Cuttoms prevailing} in Nor- 


which and 1 in Br fel. 


Mr. Norton, contra—This 3 is a mere Per fen zal Ain: It is not an 
Action grounded upon a Cy/tom. And it is a Caſe where hie Court 


can give the like Remedy and do the ſame Jultice that the Inferior 
Court may. 


"Tad MaANsFIELD—This is an Action upon a By-Law, and comes 
removed hither from a Corporation i in the Country y, upon the Re- 
irn of a Habeas Corpus : And the whole Queſtion, at preſent, „ 
Whether the Court can enter into the Confideration of the Har 
26s "Rwy of the By-Law, upon the RETURN,” 


There i is a a ſettled Cork Pu Form of Proceeding | in Caſes of his 


Nature; Of which there are many TO e Inſtances: And 


yet, though there be ſuch Numbers of Inftances of this kind, there 
is not a ſingle One, where the Court has ever determined the Va- 
lidity of the By-Law, upon the RETURN, excepting in London. 
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——_—— 


As to the Validity of this particular By-Law, If it be true, “that 
there never was ſuch a One,” that is a ſtrong Argument againſt 
it's being a good One. However, the Validity of it is not to be 
5 diſputed upon the RETURN; but in the ordinary Courſe of Proceed- 
| ing in the like Caſes, viz. by the Plaintiff's declaring here, and the 
| Defendant's demurring to it, if he thinks proper. It never has been 

| done, in this ſummary Way, upon the Return: nor ever attempted 

| or thought of before: And therefore We ought not to do it now. | 

The proper Courſe is ſettled ; It muſt be by declaring here: 

And the Defendant may demur, if He has any Objection to the 

B y-Law. Eo 


2 7 pe L it 2A . K 1 
E 3 8 2 5 e EA 


As to Sterling s Caſe in 1 Ro. Rep. 232. It is not an Authority 
| in this Caſe : Charters of Exemption are very different from By-Laws 
| of Corporations. 
Mr. Juſt. DkENISON was of the ſame Opinion. He ſaid that this 
1 had never been done, but upon Returns from the City of London: 
And this was an Attempt to get the Opinion of the Court extragu= 
Bonny 


Mr. Juſt. FosrTrr —Let the Plaintiff declare bere. 


m — eee eee eee dT 
— — , — - — 


| Mr. Juſt. WILMOr aid He had ſearched very e but Þ 
On could not find any Inſtance, except in London, where the Court had | 
. euer entered into a Queſtion about the Validity of a By-Law, upon 
* P. 780. *the RETURN : And therefore He was clear Fo that the Court were 

e not authorized to do ſo.” 
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| TI” _ Pur Cur. unanimouſly, 
5 The RuLEx to ſhew Cauſe * a Procedends 
& ſhould not iſſue,” was DISCHARGED, 


ew The like RuLE was alſo made in the 
other Cauſe. 


1 „ „% carl Richard Waite. 


HE CouRT rejected Articles of the Peace, which One Thomas 
Burrough, of the Devizes, offered to ſwear againſt the Defen- 
dant WhO reſided at the Jae Place. 


heir Reaſon, and their only One, (for the Charge was exceed- 
ingly ſtrong,) was Becauſe the Exhibitant had not applied or endea- 
voured 


Faſter Term 22 Geo. 2. 


voured to apply to any Juſtice of Peace in his own: Neighbourbozd ; 
but had choſen to come hither, at fuch a Diſtance from the De- 
fendant's Reſidence : Which Method would put the Defendant to 
| the unneceſſary Inconvenience of being brought up hither, inſtead 
j of finding Security | in the Country. 


4 For which Reaſon, They directed the Exhibitant to go before 
: ſome Juſtice of Peace in the Neighhourbood; and there exhibit his 
Articles, and pray the Security of the Peace : Which the Defen- 


dant might then find in the Country, without coming up to Lon 
don for that Purpoſe. 


Rex ver/. William Lewis, Capital Burgeſs and Alder . Porday 210 
man of /Vew Radnor. e 


P ON ſhewing Caule againſt an Information in Nature of a 

Quo Warranto, to ſhew by what Authority the Defendant 

acted in the Characters above mentioned, it appeared to the Court, 

that the Charge was exceedingly groundleſs and frivolous, and 
could not t but be known to the Proſecutor to be ſo. 


-Whereupon Per ER. 
The RuLE was as diſcharged, with Cos xs. 


To + Foſter ver. Snow. b 581, 
| Wednrſday 
A USE was ſhewn on abs Part of the Plaintiff, againſt di/- 23d May 
5 charging an Order made by Mr. Fuſt. Deniſon at his Chambers; 759. 
and againſt the Defendant's being at Liberty to wave his Plea, and 
 - Poe the General Ifſue. = 
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Mr Juſtice Denifon's 8 Order (ede in the Faun was „ That 
ke Defendant ſhould PLEAD SUCH PLEA AS HE WOULD STAND 
BV. And it was objected to it, That ſuch an Order ought 
-* not to have been made by a Judge at vis CHAMBERS, 


The hols Caſe was this. It was an Action on a Palicy of In- 
ſurance. The Declaration was delivered in Hilary Term laſt (on 
the 8th of February.) The Venue was laid in the County Palatine 

of Lancaſter. The Heben ant s Attorney applied to Lord Mansfie'd, 
and obtained an Order from his Lordthip, “ for ten Days time to 

„ plead ; the Defendant pleading an z/uable Plea, and conſenting to 

" take thort Notice of Trial (if neceflary) for the next BENE; © 
c 


— 0 
n — 


Faſter Term 32 Geo. . 


The Defendnt had filed a Bill in Chancery: To ach; No 
Anſwer was put in. The Defendant's Attorney, being defirous to 
{ee what Anſwer would be made to this Bill in Chancery before he 
pleaded, endeavoured to ſtave off the Common-Law Trial till after 
the then approaching Aiſizes : In Order to obtain which End, He 
pleaded a Sham Plea, of a Judgment recovered in another Court.” 
On his pleading this Sham Plea, the Plaintiff's Attorney immediate- 


ly a pplied (it being then Vacation-time) to Mr. Juſtice Deniſon, who 


made the above Order. Then the Plaintiff's Attorney put in a 
Replication ** of ul tiel Record; and made up and delivered the 
Paper-Books, with the Common Rule indorſed thereon, ** to re- 
turn them within Four Days; otherwiſe a Writ to iſſue.” The 


Defendant's Attorney returned the Paper Books within the 4 Days: 


But at the ſame Time gave Notice that he would move the Court 
That the Judge's Order might be diſcharged ; and that the De- 
« fendant might be at Liberty to wave kis Plea.” And he af- 


terwards made Affidavit of all the above-ſtated Facts; and alſo 


That he verily believed, from what Evidence he was at preſent 
* of, together with ſuch further Evidence as he expected 


to ariſe from the Plaintiff's Anſwer to the Bill in Chancery, that 


* P. 782. 


the Defendant would be able to make a good Defence at the Trial 
« of this Common Law Cauſe.” And he offered to ak To all the 
Money demanded, into Court. 7 nd 


*The Court All agreed j in juſtifying the Dudes made by 


Mr. Juſtice Deniſon ; ; not only as being rightly made upon the Cir- 


cumſtances appearing to Him; but alfo, as being ſuch a One as 


might be properiy made by a Judge at his Chambers. 


Font Mansrinty ſaid It was reanable to indulge Defendants 
with ſome time to make their Defence, on Special r 
being made out; And that if the whole Matter had appeared to 
im, when He gave the Defendant Ten Days, He might N 


have granted an Imparlance. 


Pp leading SUCH an Tue as the Plaintiff might E 7 Trial upon. 


r. Juſt. FosTER obſerved. that if the Ld. Ch. Juſtice had been 


Wea ainted with the whole Circumſtances of the Caſe, when He 
made his Order for Ten Days; he would have granted ſo much 
Tune as to have carried it over the Aſſlzes. 


Fur Matter ended at laſt in a Rule by Conſent : And the Wit- 
neſſes were to be examined before Commifſioners &c. 


Rex 


Mr Juſt. DrNn1soN obſerved hilt #6 Pleading iſſuably“ meant 


„ Caule.- 


| Rex v. Corporation of Haſlemere, M. 


2 


E ä 


— — 


Eaſter Term 32 Geo. 4 


Rex ver/. Corporation of Wigan; or 


Rex vers Curghey Eſq; et al”. 


PON a Vacation in a Corporation, if a proper Application for 
a Mandamus to go to Election be made and granted, It is Nor 


of Courſe, That any 0 like Motions may be made by oTuER Par- 
ties, for the ſame thin 


But if there be a reaſonab.e Canſs to ſuſpet? 
„ That the Party who firſt moved for it, does not really mean to 


carry it into Execution,” 47s muſt ig particularly laid before 
the Court by Aſidavit; and then a Rule ſhall be made * to ſhew 

Which Method was taken in the preſent Caſe, where 
the other Party had made a Prior Application: For, upon Affidavits 
of particular Circumſtances, a Rule was made, on Mr. Aſton's Mo- 


tion, to ſhew Cauſe why a Croſs-Mandamus thould not iſſue, to be 


directed to William Curghey Eſquire, commanding Him to hold nl 
Court Leet, in order to go to the Election of a Mayor. 


Mr. Morton and Mr. Winn now fhewnd Cauſe againſt TED Rule, 
and why the laſt Applier ſhould not have a concurrent Mandamus, 


to command the Corporation of Migan to go to the Election of a 


Mayor. They cited Rex v. Corporation g Scarborough, M. 1753. 


* turned upon this ſingle Queſtion, ** Whether there was any rea- 
** ſonableCavsE o. ſuſpect that the Party who firſt applied for the 


Mandamus, did not really mean to carry it into Execution.” Now 
here, They ſaid, was no ſort of Ground for any ſuch Suſpicion; Nor 
was there, 1 in F act, the leaſt Intention of that Kind. 


3. — Both which Caſes - 
. 90 3. 


And they 8 that if the Application for a ſecond Writ was 


at all proper, Yet it would be! improper to ſpeci/y the Direction of 


it to the Particular Perſon named i in the Rule. 


Mr. Aſton, Mr. Yates, and Mr. Campbell, contra, inſiſted that 7. boy 15 


were the firſt Appliers for a Mandamus © to hold a Court Leet, 


Order to go to the Election of a Mayor. 


The Caſe of Searbor ough was only quia 1 timet : And the Motion 
was, for that reaſon only, denied by the two J udges then in Court. 


They relied on the A of 11 C. 1. c. 4. Which, they ſaid, was 
a very plain Rule to go by. In Eveſham, P. 6G. 2. B. R. on the 
Death of an Officer of the Corporation, Croſs Mandamuſſes were 


moved for, on the ſame Day. 
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* P. 784. 
SL of this Caſe; and upon the Reajon or the Thing. 


As to the particular Direction of the preſent concurrent Writ — 
"The Court do very often exprefsly direct the Mandamus to particular 
Perſons by Name. M. 9 E. 2. Rex v. Burrough of Oreford B. R. 


1737, was ſo ; and was a Croſs Mandamus, without Affidavit. 


And it is rightly directed to  Curghey, by Name. H. 9 G. 2. B. R. 


Rex v. Matthew Manning, in Thetford, was directed to him by 
Name: And many other like Inſtances. There was another, 


which was expreſsly directed to Lord Arundel of Wardour, or to his 
Steward, to hold a Court Leet; This was in 1753 and 1754; Rex 
v. IL, hams was the Name of the Cauſe. 


Their F 18 to the Corporation: Ours is under the third 


Clauſe of 11 C. 1. c. 4. and is to be directed to One particular Per- 
ſon, viz. the per on who ought to hold the Court Leet. They 
laid, ICY only wanted to be jecure of an Election 0th the Naar. 


Lord Mansr IELD— 


The Ouettion ſcems to be now taken up, (though not before dit 
puted, ) Whether theſe Croſs or Concurrent Writs of Mandammns 


are to be granted / Courſe, without ſome ſpecial and * ticular 


* Reaſon. 5 And therefore 


£30 will dee; it, upon the P; cedents ; upon the Circumſtances 


The Prin ity 4 Application to the Court forthe Writ of Mandamus 


to go to an Election, is generally caſual and accidental. Where, (as 
in the preſent Caſe) it depends upon the Entering up the Judgment 


of Ouiſter, the Proſecutor has ſome Advantage, by knowing the 


Prein Time Ty hen the Juagraent of Ouſter Was ſigned. 


It kas: 1 now urged, as it Sow to Me from the two Pre- 
:edents of Oreford, and of Eveſham, hat Croſs or Concurrent 


% Writs of Mandamus to go to Corporate Elections, are to be gran- | 
r ted of Cour/e.” Theſe two Inſtances patied without Argument 
or. Oppoſition: Whereas the two /ub/eguent Precedents cited on the 
other Side, viz. thoſe of Scarbo; ugh and of Haflemere, were deba- 
ted and fully conſidered. And it is not the Courſe of the Court, 


(as the Matter reports to Us,) to grant Croſs or Concurre:it Writs 
of Mandamus, of Courſe, without Tphecial Reaſons. 


If there is a Ground of Suſpicion laid, © That the Party firſt ap- 


„ plying for ſuch a Writ does not mean 70 execute it, It is reaſon- 
able to grant the Garronge of another (ihe Wait to o the other Side. 
But 


J 
ug 
* 
* 

＋ 

i 


Eaſter Term 32 Geo. 2. 


But here is 70 ſuch Ground laid, nor is there any Reaſon at all to 
ſuſpect it: On the contrary, they undertake peremptorily to execute 

the Writ which they have applied for. But there is an2ther Ground 
laid in the preſent Caſe, and a very material One too; v2. a Doubt 
Whether they will execute it effectually and legally, by drecing 
their Writ to the proper Perſon. The Court cannot take upon them- 
ſclves, previouſly to iſſuing the Writ, to determine * 79 a it ſhall 
«be directed.“ That may depend upon the very Queition to be 
tried. The Court do not uſe to ſpecify by Name, to WH97 the 


Writ of Mandamus {hall be directed. 


Tf We ſhould grant Writs to ot Parties, it would occation not 
only dcuble Expence and double Trouble, but double Blettions ; Which 
would be infinitely inconvenient to Corporations, and could not 


be mags: under ſuch double W rits. 


The very Words of 11 G. 1. c. 4. ſhew that it would be deter- 
mining the Right Sr IO WE if We ſhould Order to Whom the 
Writ. (hall be directed. 


As to the Cauſe of Suſpicion have fred: The Aittidavits are ex- 
tremely looſe, and built upon mere Imagination. Therefore there 
is no ſufficient Ground for granting two Writs in this Caſe. 


Mr. juſt Bense i ed; And He was particular red P. 785. 


in declaring Two things; v/z. 1ſt. That the Granting two concur- 


rent Writs of Mandamus © to go to Corporate Elections.“ is not a 
Matter of Courſe to be done without Special Reaſon ; And 2dly. 


That the Court are not particularly to ſpecify © 79 20 um the Writ 


66 ſhall be directed. AndiHe mentioned a Caſe of Rex v. FOO” . 


Mayor of 


14 8 ey Grampound, | 
Mr. Juſt. Fos TER alſo concurred. He faid It was at the Peril about 14 G 


of the Perſon who deſires the Writ, to direct it to a proper preſiding 
Officer: And He cited the Caſe of Carmarthen, where the Court 
would not ſpecify, in particular, the Perſon t to whom it would be di- 


| rected. 


Mr. jolt. Wriaior likewile concurted clearly, © That it was 


2.1741 


« neither right in itſelf, nor the Practice of the Court, to iſſue Con- 
„ currrent Writs without ſpeczal Reaſon.” And fo, He ſaid, were 


the Caſes of Scarborough and Haſlemere. And here, He ſaw no 


Ground of Suſpicion An the firit ApPucr: did not mean to exe- 


cute it fairly. 


And as tothe Court's giving particular In dendtions about the Perſon 


o whom the Writ ſhould be directed; it was not uſual, nor in this 


Caſe proper: For it might be in many Caſes, and would be in this, 
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Faſter Term 32 Geo. 2. 
a a Prejudging the Right of the Electors, before the proper Time, and 


in an improper Manner. 


Per Cur. unanimouſly, 
RULE DISCHARGED. 


0 95k Rex ver/. Benjamin Cox Eſq 

IE Court had granted a Rule for the Defendant, a Juſtice 5 

Peace for the County of Middleſex, to ſhew Cauſe Why a 
-Tnformation ſhould not be granted againſt him, for refuſing to re- 
ceive an Information, regularly and duly laid before him, againſt a 
Baker for exerciſing is Trade on @ Sunday, contrary to the Statute | 
of 29 Car. 2. C. 7. (“ö for the better Obſervation of the Lord's 
% Day;”) Mr. Cox Giving it as a Reaſon for his Refuſal, * That 
the Juſtices of Middleſex and of Weſtminſter had come to ſuch an 
al re amonglt themſelves, not to receive ſuch Informations.” 


They laid the Streſs of _ Caſe upon = Juſtices Refu ſol to re- 
ceive the Information at all: Though 


» p. 786. Mr. Juſt. FosTER,on the Original Motion, thought hatthers was 
no Need to receive it, if the Juſtice was of Opinion, upon it's being 
opened to him * that the Caſe ſtated to Him was ft an Offence 
within the AQ.” And He intimated his own Opinion, pretty ſtrong- 
1y, © that it was mot ſo; and that it was better that One Baker and 
«© his Men ſhould ſtay at Home, than many Families and Servants.” 
Ile ſaid He was as much for the Obſervation of the Sabbath, as any 
One: But He did not think a Pharifaical Or a * th Obſervation of 
it to be neceſſary. 


Lord 5 8 FIELD likewiſe, at the FFT: Time, bintec His Opi- | 
nion © that the Sabbath would be much more generally obſerved by 
© a Baker's ſtaying at Home to bake the Dinners of a Number of 
„Families, than by his going to Church, and thoſe Families or their 
«Servants ſtaying at Home to Urets Dinners tor themſelves.“ 


3 T hey All agreed that it would be by no Means amiſs, 
that the Juſtices at Hichs Hall ſhould have an Opportunity of know- 
ing the Opinion of this Court upon this Subject? And (for that Pur- 
pote principally, as it ſeemed to Me N they granted a Rule to ſew 

Cauſe. | | 


Mr. Seri. Nares and Mr. St-we now ſhewed Cauſe; and obſerved 
that the Charge was not for baking Bread, but for baking Puddings, 
Pies, and other ſuch Things tor Dinner. And that the Act "of 


. —— 


8 


nn — — — a 4 eos 


Eaſter Term 32 Geo. 2. 


29 C26 7 y A allows of drefing Meat, on a Sunday, for Din- 
ner; And excepts Works of Necęſity and Charity. 


And all the Juſtices of Peace of Middleſex and Weſtminſter have 


agreed that his is not an Offence which that Statute meant to pu- 


niſh. And this Gentleman, Mr. Cox, heard the whole Complaint.; 


and then declared the Opinion of Himſelf and of his Brethren, 


«© That it was not an Offence within the Meaning of the Act of 


Parliament or any other Law: For that He and the other Juſti- 
ces conſidered it as a Cook's Shop, and as a Matter of Neceſſity, 
„ and of Relief to poor People.” „%%% me oo roo 


Mr. Norton, Mr. Morton, and Mr. Afhurſt contra, for the In- 


formation, cited two Caſes, of Rex v. Sergeſon, and Rex v. Dawſon. 


This does not appear, they ſaid, to have been a baking for the 


Poor only, or for the Poor at all; Which-cannot be preſumed : So 


that it does not appear to be a Work of Charity or Neceſſity. Nor 


is it to be ranked under the Appellation or Nature of a Cook's 
Shop; and conſequently not within the Proviſo in the third Section. 


* The Words of the Act are That no Tradeſman, Artificer, 
„ Workman, Labourer, or other Perſon whatſoever ſhall do 


P. 78). 


or exerciſe any wordly Labour, Buſineſs or Work of their 
ordinary Callings upon the Lord's Day, or any Part thereof; 


(Works of Neceſſity and Charity only excepted.”) 
& 3. Provided, That nothing in this Act contained, ſhall ex- 


*« tend to the prohibiting of dreſſing of Meat in Families, or 


P reſſing or Selling of Meat in Inns, Cooks Shops, or Victu- 
„ alling-Houſes, for ſuch as cannot otherwiſe be provided.“ 


Lord MansF1ei Þ—The Complaint now appears to have been 
founded upon a Miſrepreſentation of the Fact: For the Afﬀidavit 


charges this Juſtice of Peace to have refuſed receiving the Informa- 
tion; and that He told them the Juſtices had come to an Agreement 
not to grant Warrants againſt Perſons for baking on a Sunday. 


Whereas it now appears that He did hear the Charge; and that it 
was not baking in general on a Sunday; but baking Pres Pudd ngs and 
Meat fer Dinner; not ſaying a Word about Bread, which is the 


Buſineſs of a Baker's ordinary Calling. And He told them That 
„ THi1s Sort of baking or dreſſing Meat on a Sunday was not, in his 
Opinion and in the Opinion of the reſt of the Juſtices, an Of- 


„ fence within the AR.” I am not ſatified that their Opinion was 


wrong. And if he really judged it not to be within the Proviſion 
of any Law, and had conſulted his Brethren who thought ſo too, 
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Eaſter lerm 32 Geo. 2. 
the Court would never grant an Information againſt him ; even 


though ſuch Opinion had been erroneous, | 


Mr. Jut. Denison—This Court will never grant an Information 


againſt a Juſtice of Peace for a mere Error in Judgment. And He 


declared that He thought the Juſtices to be in the Right in their 
Opinion; and that this was not a Cate within the Meaning of the 


Law : It ſeems to be within the Eguity, though not within the 


Words of the Proviſo of Section 3. Therefore the Rule ought 
to be diſcharged, e 


Mr. Juſt. FosTER concurred, that the Rule ought to be diſ- 
charged. He was clear that this Caſe was not within the Provi- 
ſion of the Act: But it falls within the Exception of Works of Ne- 
ceſſity and Charity, and. alſo within the Proviſo, as being a Cook's 


Shop. And it is as reaſonable that the Baker ſhould bake for the Poor as 
that a Cook ſhould roaſt or boil for them : There i is no Reaſon for 


any Diſtinction. 


And as the juſtice has acted 1 and alſo upon right Mo- 


tives, the Rule ought to be diſcharged with Cote. 


* A juſtice of Peace 15 a Right to Judge for Himſelf, Whether the | 


Matter charged is an Offence within the Law: And if upon hearing 


the Charge opened, he thinks it zr to be an Offence within the ; 


Law, he ought not to proceed upon it ; which could be to no Pur- 


poſe but merely to put Perſons to unneceſſary Trouble and Charge. 


Mr. Juſt. W1rMoT—lt comes out now, that the Juſtice did not 
refuſe to hear and recerve the Complaint ; though when it was open- 


ed to Him, he judged that He ought not to proceed upon it. And in 
this He judged right : For it is not an Offence within the Proviſion 
of the Act; It is e within the Equity of the e of 


Coole Shops. 


8 | think the Juſtice had no \ Fur; 2 to proceed upon 
the Complaint. I think that no Juſtice of Peace ought to be puniſh- 


ed by an Information, for an Error in Judgment. But I think that 
the Juſtice was in the 276%, in the preſent Caſe : And therefore that 


the Rule ought to be diſcharged wth Cafe. 


Per Cur, Ef 
| RuLE DISCHARGED, With Cos vs. 


Rex 
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32 & 33 Geo. 2. B. R. 1759 


| Sond 16th. Rex ve Beardmore, (Under-Sheriff of Middle ſex.) 
Jane 5 | . | 

W R. Attorney General had moved (on Monday the 29th of 
January laſt) for an Attachment againſt Arthur Beard. 

more, the Under- Sheriff, for a Contempt of the Court, 


— 
— 


neral, which were very full in aſſerting“ that the Defendant only 


I ERETI 


r 


« hired for this Occaſion only,) holding an Umbrella over his Head, 
„ all the Time: But his Head, Hands, Neck, and Arms were NOT 


«© ſometimes put his Hands 2h the Holes of the Pillory, in order 


the Criminal with great Com Plaiſance, i in takin 5 him to and from 
| 4 the THEY + | 
ſhould not iſſue againſt Mr. Bearamore, the Under-Sheriff. 


On 7. hurſday Sth February 17 59, Mr. 1 Mr. wth Davy, 
1 and Mr. WES ſhewed Cauſe. 


| [ ER That he had no Sort of Deſign or Intention, either directly or indi- 
| | 1 | | 66 rectly 


1 | . e taking upon himſelf, without any Pretence of Autho- 
ll. e | rity, fo REMIT Part of the Sentence pronounced upon John Sheb-. 
1 .beare in Michaelmas Term laſt: One Part of this Sentence was 
4 1 That the Defendant Jobn Shebbeare be ſet IN and . Pillory. is 

| | And feveral Affidavits were then produced by Mr. Attorney Ge- | 


* ſtood upon the Platform of the Pillory, unconfined and at his Eaſe, 
« attended by a Servant in Livery, (which Servant and Livery were 
* at all confined or put into the Holes of the Pillory ; only that he 


to reſt himſelf.” And it was proved “ that Mr. Beardmore at- 
„ tended as Under theriff; with his Wand ; and that He treated 


A Rule was thereupon made to ſhew Cauſe why an Anchmont 


it Mr. Beardmore r ſhewed, that "ER officiating at all i in this 
i Affair was quite caſual and unexpected, on a ſudden Meſlage from 
his Brother Under Sheriff. It was as full and explicit as poſſible, 


E 


mann e 
. : : 1 , 
C 8 


Trinity Term 32 & 33 Geo. 2. 


7 « #rectly to favour Shebbeare; that he gave no particular Direction to 7 P. 793 3 
his Under-Officers about it, but eaxt and intended that this Sen- 
« tence ſhould he executed in the. uſual and ordinary Manner, as other 
* Sentences of the like Kind were and v/ed to be executed; and that 
He ſtood at a Shop oppoſite the Pillory, during the whole Time, 
« without almoſt ever taking his Eyes off from it during the whole 
Time, in order to ſee the Sentence properly executed; and that 
* He would have obliged him to ſtand in what He, (Mr. Beardmore,) 
„go to be the proper Manner, if Shebbeare had offered to with- 
* draw himſelf from ſuch Poſition.” And he poſitively ſwore 
« That according to the belt Information he could get, He looked 
upon the Manner in which Shebbeare ſtood, to be the USUAL and 
© PROPER Manner of Standing, purſuant to Rules worded as this 
„Rule is: And that he did according to the % of bis Judgment, 
« fully and duly execute the Jae of the Court in the ufual 


E and common Manner.“ 
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And he produced 14 or 15 Affidavits, proving that the manner 
in which Shebbeare actually ſtood, was with his Hands in and 
THROUGH the ſmall Holes, and his Head and Face FULLY EXPOSED 
_ through (ſome of them ſaid zu and through) the LaRGE Hole: And 
that he ſtood 1 during the WOL E ; Time, that the Rule required 


him to ſtand. 


3 n 
. 
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And ſeveral of the Deponents (Sheriffs 5 Officers and Others) | 
ſwore poſitively, that the Standing without confining the Head, was 
1 the u/ual ordinary Manner, and had been ſo for 30 or 40 Years, in 
i Middleſex, of Criminals ſtanding purſuant to Rules of this Kind; 
and that it had been uſual in that County, nat to faſten or confine the 
Head in the Pillory, for a great many Years backwards, and ever 

ſince One or Two Perſons who were locked down in the Pillory 
| had been killed: And ſeveral of them particularized how much In- 
convenience might follow from 7aftening it down upon the Head. 
And two of the Sheriff's Officers ſwore 0 That they always deemed. 
« and conceived it to be a full Execution of the Words of the 
„Rule, to ſtand as this Man ſtood, with the Hands in, and the 
bo Head and Face expoſes through the Holes of the Pillory.“ 


id 
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But Mr. Beardmore and his Counſel We (or ar leaſt did 
not pretend to contradict) that his Arms were not put through the 
ſmall Holes, and that the Pillory was xo'T but down upon Shebbeare, 
nor his Heap ab/olutely THRUST THROUGH it: Which the She- 
riff's Officers ſwore they did not apprehend to be neceſſary or utual, 
unleſs the Perſon was refractory. Neither indeed was it preten- 
ded, that the upper Board of this Vaart Was at all et dcun over 

| his Neck. 
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P. 794. * Mr. Howard obſerved, (amongſt other Things), that the Sen- 


tence of quartering and »burning the BowELs of Traitors is never 


friftly executed, nor the Puniſhment of burning in the Hand, which 


is conſtantly and notoriouſly done in the Face and with the Know- 


ledge of the Fudges themſelves, with a cold Iron. 


Lord MansFieLD—lIf the Charge be true, it is admitted that 
ſuch a Diſobedience to the Rule of the Court, by their own Officer, 
is puniſhable in this ſummary Way. 


The Fact charged is That by the Permiſſion and under the In- 
ſpection of the Under- Sheriff, the Criminal ſtood upright and 


CY 


4 


s erect upon the Platform of the Pillory; and that his Head, Neck, 
Arms or Hands were nat put THROUGH the Holes of the Pillory ; 
* nor his Head even inclined to it. = 


As to the Defence which Mr. Beardmore has ſet up, It would 


have been more judicious to have made no Defence at all, than ſuch 
a one as this. The Attempt to juſtify, upon Oath, the Offender's 


Standing Upright, as a Legal Execution of the Sentence, is an Ag- 


gravation: It is contrary to every Man's Conviction; And the Form 


ofa Pillory alone demonſtrates what is meant by being ſet in, as well 


as upon it. The Offender was no more n the Pillory, than the 
Footman who ſtood by him. © e 


Then as to the other Part of the Defence, the Vage — There is 


not a ſingle Inſtance particularized or ſhewn of this kind; or to 
Prove that there has been ſuch a Uſage. 5 15 


Noneof his Affidavits ſwear, that the Method now taken was the 
uſual and ordinary Method; though two of them ſay they conceive 
it to be a full Execution of the Rule. They only ſay “ that it was 
not uſual or cuſtomary for many Years backward, in Middleſex, 
« to faſten or confine the Neck in the Pillory:“ And they give the 


Reaſon of it too, and mention ſome Inconveniences of Hat Method. 


One of them ſays that this Man ſtood as he had uſually fron others 
do: But he ſpecifies no Inſtances. Rewie, One of the Perſons who 
makes Affidavit, ſays he has known this Practice about ſetting in the 


= Pillory 40 Years, having lived ſo long near Charing Croſs : And he 


never jaw a Criminal /o publickly expoſed in and upon the Pillory be- 
tore, as this Man was. To be ſure, The Face of a Man who ſtands 
upright, is more expoſed to View, than it would be if his Head were 
bent down and put zz the Pillory. And therefore, though the Words of 
the Affidavit are artfully drawn, to convey another Meaning, the 
Mental Reſervation of the Swearer guards Him from Perjury, ſup- 
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poſing the Fact to be that He never ſaw a Man ſtand upon | the Pil 


lory before, in the manner that Shebbeare did. 


So many Affidavits, ſo audiouſly and artfully penned, to be ſafely 
ſworn 1 in One Senſe and-read in Another, are an Aggravation. 


And therefore the Rule ought, in my Opinion, to be made ab- 


ſolute. 


Mr. * Drxisox concurred. 


_ Nothin 
the Court be. duly executed. 


Now no Miniſterial Officer, or any One that has ſeen a Piltory, : 
can doubt about the Meaning of ſetting a Criminal Ix the Pillory. 


y 
The very Form of the Pillory ſhews what it muſt mean. And it 


cannot be pretended that Standing erect UPON the Pillory, is being 


ſet IN it. 


P. 799 


g imports Us more, than to ſee that the Judgments of 1 


If there had been ſuch a Viage i in Midile Lis, it was high Time : 


to put a Stop to it. But here is no ſuch Uſage proved. 


- herefore the U nder-Sheriff ou ight to anſwer upon [nterrogato= 
ries, 


Mr. Juſt. Fos rk R concurred: | And He confidered this Affair, as 
highly concerning the Honour and Dignity of the Court, and the 
Mr. Beardmore cannot think, nor 


effectual Execution of Juſtice. 


will he venture to ſay, upon his Examination on Interrrogatories, 


that this is the uſual Method of putting Offenders £ in the Pil- 


xc oy 


Mr. Tuſt. WILNOT 3 that this Inquiry was a Mat- 


He mentioned a Paſſage * 3 to him upon this Occa- 


Fon, Which He remembred to have met with in the Year-Books, 


and which is quoted in the Mayor of Oxford's Caſe in Palmer 4.54: 


Where the Reaſon given in theRecord, for the Plaintiff's recovering 
a large Sum in a Special Action againſt the Defendant for beating 


him, being his Adverſary's Attorney, was Quia the Defendant, 
«© quantum in ſe fuit, non permiſit Regem regnare.“ Aud it may 


ter of the higheſt Importance to the Honour of the Court, and the 
due Execution of the Sentence on Offenders; and that this Offence 
is of the moſt pernicious Tendency ; Nothing being of worſe Con- 
ſequnce, than that an Officer of the Court ſhould combine with a 
Criminal to fruſtrate the Sentence of the Court 
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P. 796. * a. path at leaſt as much Propriety, ſaid of this ade Shan; in 
the preſent Inſtance, that quantum in ſe fuit, non permiſit Re- 
8 gem regnare. | 


e 


A cord'. 


And He expreſsly declared © that in Order to executę the true In- 
„ tent and Meaning of this Rule, the Head and Hands ought to be 


« put in AND THROUGH the Pillory, and remain t during the 
85 hole Time.” 


Mr. Beardmore does not ſwear that he ever /aw a Sentence exe- 


cuted in 7his Manner: Nor do his Affidavits ſpecify any Inſtance 
of it. He inquired into the Manner of executing the Sentence, 
only in order to elude it: N 0 Man could doubt how it ought to be 


executed. 


1 think bis Defence makes his Caſe worſe, rather than mends it. | 


Therefore He was clearly of Opinion with His Lordſhip and the 
| Reſt of his Brethren, ** that the Attachment ſhould iſſue e 


cc Mr. ee 


T he wol E Coukæ, amd Mr. Attorney General 
for bringing this Complaint before them; as the Honour and Dig- 
nity of the Court, and the End and very Eſſence of Juſtice were to 


materially concerned in the due and regular Execution of their. 
Sentences. 


Per Ch, unanimouſly, Rule for the Attachment made 


abſolute. 


On the Monday following: 6 12th Febr wary 17 59, ) the De- 


fendant appeared, and gave Bail to anſwer Interrogatories; ; and was 
f worn. to make t true Anſwer thereto. 


N. 8. He HAD given Notice « that he would come in and con 


fe the Contempt, and ſibn it directly to the Judgment of 


the Court.” But this Notice was withdrawn ; his Counſel 


being ſatisfied that this could not be done within the * Courſe 


of the Court; eſpecially as this was not 2 mere ſingle Fact, but 


2 complicated Charge, ariſing from ſeveral Circumſtances.” 


Lord MANSFIELD ſaid they were. certainly right i in b withdrawing 


their intended Motion. 


And Mr. Morton, of Counſel for the Defendant, Rid chat this 


ſame thing was formerly attempted in Dr. Colebatche's Caſe (who 
would immediately have come in and ſubmitted to the Judgment 


of the Court:) But he was obliged to be examined upon Interroga- 


tories 


The 
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Trinity Term 32 & 33 Geo. 2. 


*The Defendant accordingly gave Bail, (Himſelf in 200/. and 

Fach of his two Sureties in 100 J.) to appear and anſwer to 
Interrogatories; ; And then was ſworn to make true Anſwer to 
ſuch Interrogatories as ſhould be exhibited againſt him. 


And after having been examined, the Interrogatories and Exami- 
nation were referred to me, as uſual: And I made my Re- 
port. The Examination was much to the ſame Effect as his 
Defence pon his Affidavits. And the Rule was as follows — 


Saturday next after the Morrow of the Acer. on Gc, * 0. 2. 
(26th May 1755.) 


* P. 797. 


Upon hearing the Report of James Burrow Eſq: Coroner and 
Attorney of this Court, It is adjudged by this Court, * That the 


«© Defendant is in Contempt: It is thereupon Ordered © That He be 


* committed to the Cuſtody of the Marſhal of the Mar/hal/ea of this 


« Court.” But by Conſent of his Majeſty's Attorney General, It is 
Ordered that the ſaid Defendant be continued upon his Recognizance z 
And that he the ſaid Defendant do perſonally appear in this Court 
on the ſecond Day of next Term, to receive the Judgment of this 
Court. It is thereupon further Ordered that he the ſaid Defendant 
be now diſcharged out of the gane of the laid Marſhal. 


The Defendant now w perſonally appearin gl in Court purſuant to the : 


2 Rule — 


Mr. Juſt. Dex ISON pronounced the Sentence. 


He firſt expatiated upon the Offence. In doing which, He de- 


and Government, to ſtand in Triumph, erect upon the Pillory, with 


(which is the Intent of this Kind of Puniſhment,) was a highly 


in pr oper and mfuſſucient Manner of exccuting this Rule ol the Court. | 


After which, He gave 5 Sentence upon the Defendant Beard- 


more, tor this his Contempt; vis. 


To > pay a Fine f 50 / and to be * committed to the Cuſtody „lle was fil 


the Marſhal, for 2 e and till the Fine ſhall be 
paid. = 


_ clared, that it was at the Sheriff's Peril, to execute the Rule of the 
Court in a proper Manner; And that no One could poſſibly doubt 
that the Suffering a groſs Offender, an infamous Libeller of the King 


a Servant holding an Umbrella over his Head, inſtead of Standing 
with his Head zz the Pillory, by way of Diſgrace and Ludibrium 


Urcder-vSheritt 
at this Time. 
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Jucſlay 19th 
June 1759. 


Trinity Term 32 & 33 Geo. 2. 


Rex ver. Mayor and Jurates of Rye. 


QIR Richard Lloyd ſhewed Cauſe why an Attachment ſhould not 
iflue againſt the Mayor AND Jurates, for not returning a Man- 
damus directed to them; commanding them * to admit and ſwear 
« Edwin Wardroper into the Office of One of the Jurates of that 


0 _ Corporation; or to ſhew Cauſe why they refuſe to admit him. e 


His Cauſe was, < that it was not poſſible for them jointly to make 


% any Return at all.” For the Mayor claims a ſole and excluſive Right 
to nominate this Jurate; And the Jurates deny that the Mayor has 


any ſuch ſole and excluſive Right: So that it is impoſſible for the 


Mayor and Jurate to on in any Return; unleſs either the One or 
the Other ſhould g/ve wp the Right which they inſiſt upon. The 
Jurates would return “ Non fat eloctus: But the Mayor refuſes 
to join in this Return; becauſe He ſays that the Jurate zs duly cho- 
ſen; And the Jurates can not force him to join in their Return. 
Therefore it would be hard to puniſh the mmuocent promiſcuoully with 

: the guilty. 


Sir Richard was for the Turates ; and he offered to put the Right 


into any Method of Trial: But He ſaid, they could not give up their 


Franchize. It may be tried, either upon a Return of Non fuit 
« eleetus,” or upon a feigned Iſſue. We are not perverſe and ob- 


ſtinate; but lie under a real honeſt Difficulty: We cannot pay Obe 
| dience to the Writ, conſiſtently with our Datha. 


And an Attachment will RI no End or 8 For if an 
Attachment ſhould go, and the Defendants ſhould be examined upon 
Interrogatories, it Wu come out to be a mere e 4 RIGHT. 


N ot Tbe Right med by the 9 was * to fill up the Va- 
ccancy of Jurates happening during his Year, general/y:” But 
the Jurates deny that the Mayor has ſuch a Right, generally; 


theugh they admit that he has it upon the /ingle Day of his 
. lection; 3 butnot afterwards, (as they: ee 


It ended in a Rule by Conſent, to try the Right! in a nad Iſue, 
at the Sittings after this Term, for Middleſex ; ; on the Queftion— 
„Whether Edwin F/araroper was duly elected, or not :” And fur- 
ther, that the Books ſhall be inſpected, and Copies taken &c; and 
the Books themſelves produced at the Trial, on proper Notice Ec; 
and that the Party who ſhall prevail, may be at Liberty to enter up 


Mis Judgment as of this Term. 


9 — — 1. 6 Med. 


Trinity Term 32 & 33 Ges: : * 


*. 6 Mad. 52. Domina Regina v. Chapman, late Mayo or of Bath: * P. 799 
(7th Point.) Comberb. 373. Caſe of New Sarum. Rex v. Church- | 


Wardens and Overſeers of St. Chad's, H. 8 G. 2. B. K. reported in 
Lucas 50. 


Priſoner s Caſe. | | WWedw ſing 
20th June 


0 RD MANS FIELD declared, it was the Opinion of All the Dm 


Judges, upon a Conſultation had amongſt them, © That the 
late Act of 2 G. 2. c. 22. (for the Relief of Infolvent Debtors 
with reſpect to the Impriſonment of their Perſons) being expired, 


Nothing further can be done upon that Act: But that they are 
08 within the Proviſion of the new Act.” 


a 


CC 


cc 


And the Court deat to thoſe now preſent in Court, That 
they muſt immediately give Notice purſuant to the * yew Act: For 32 0 2. e. 


that this new Act requires 14 Days N otice; and there are only 14 ** 9. 13. 
| Days of the Term now remaining. 


Mr. Juſt. . obſerved that the Judges came to a like Re- 
| ſolution upon the Expiration of the former Act, as s they are come 
to now, 1”. « ante 747» 7401 


Note hat Act of 2G. 2. Cc. 22. Was 2 temporary Act: Which 

Was explained and amended. by. an Act of 3 G. 2. c. 27. and 
continued by 8 G. 2. c. 24. and 14 C. 2. c. 34. (which per- 
petuates the Clauſe of ſetting + mutual Debts One againſt the +: See this 


Other;) and again amended and continued by 21. G. 2. c. 33. Point of ſet- 


and finally revived and continued by 29 G. 2. c. 28. until the dg of = 


#1 Day of June 1759. So that this Act expired on the 1/8 of 28 


June. But the late Act, of || laſt Seſſion, does not commence of 2 & 8 C. 


till the 1 5th of the ſame ah e there is a a Cu, ASM 1 of 8 


17 Da F. 5 . 11. 
95 1 4 1 $ 8. molt fully 


. 32 C. 3 28. 


clearly and ſatisfactorily explined by Lord Man 1 "TW er November 17 59. pe. 901. Yong v. Diego lin. 


Rex . Robert Robinſon, Clerk. | | February 22d 


_ 1759. 
H IS was a Motion i in 1 Arreſt of Judi ment, upon an IxDicT- 
MENT againft the Defendant for refu/ing to obey an Order of 
the General Qua ter Seſſions for the County of Stafford made upon 
him for his keeping and maintaining James and Peter Robinſon his 


two Infant Grand Children : In wh: ich, the Breach was laid accord 
ding o 43 Er. 6. 2. 0 2 
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"Trinity Term 32 & 33 Geo. 2. 


4 p. g00. lt came on, no leſs than four Times, before the Court. 


The Indictment recites an Order of Seſſions made on the 11th of 
* M. B. The /anuary 1757, 30 C. 2. * directing © That the Defendant Robert 
Order recites Robinſon ſhould, from the Date thereof, Weekly and every Week 


br rare pay or cauſe to be paid unto the Overſcer of the Poor of the Pa- 


theſe Child. *©* riſh of Wuterfal for the Time being, the Sum of 2 5. for the Re- 


ren; their “ Jjef and Maintenance of his ſaid Grand-Child James Robinſon; 


Non _ ce and the like Sum of 25. for the Relief and Maintenance of his 


ſillence; the ** ſaid Grand-child Peter Robinjon ; and to continue ſuch reſpective 


Complaint of ce Payments until further Order.” With which Order the Defen- 


how rim of dant was oy and legally ſerved, on 211t of the ſame January. 


the Grandfa- 


e ee: And the Charge is, that the Defendant not regarding the ſaid 


tain them ; 


and other Order nor the Laws and Statutes of this Realm relating to the Re- 


proper Foun- 6 Jig of the Poor of this Kingdom, did not on 2 1ſt January, 30 G. 


dations for 


{chan Or. 2. nor hath fince the Date of the faid Order, Weekly and every 


der; And that * Week or otherwiſe howſoever, paid or cauſed to be paid unto the 


the Fats 4 Overſeer of the Poor of the ſaid Pariſh of Waterfal for the Time 


were, by pro- 


per Evidence, being, either the ſaid Sum of 2 5. for the Relief and Maintenance 
made to ap- „ of the ſaid James Robinſon, or the like Sum of 25. for the Relief 


Joſtices pay % and Maintenance of the ſaid Peter Robinſon, or any Part of either 


dellons. of the ſaid Sums; nor hath he the ſaid Robert Robinſon, at any 
1 1 Time or Times from or ſince the Date of the ſaid Order, relieved 
maintained or provided for them the ſaid J. R. or P. R. or either 

of them, according to Law; But he the ſaid R. R. upon the ſaid 

«© 21ſt Day of January 30 G. 2. and continually afterwards, until 

„ the Day of the taking the Inquiſition, unlawtully wilfully obſti- 

% nately and contemptuouſly did and yet doth negle#7 hens | refuſe 

« to pay or cauſe to be paid unto the Overſeer of the Poor of the 

-«« ſaid Parith of Waterfal for the Time being, Weekly and every Week 


from the Date of the ſaid Order, the {aid ſeveral and reſpective 


«© Sums abovementioned, contrary tothePurport and Direction of the 
« ſaid Order, and in manifeſt Breach and Contempt of the fame; 

Jo the great Damage of the Inhabitants of the ſaid Pariſh of Was 
& terfal, To the evil and pernicious Example of all Others in the 


like Caſe offending ; and alſo againſt the Peace of our r laid Lord 


1 the King his Crown and Dignity.” 


The Indictment was found at a Quarter Seſſions holden the 12th | 
of 5uly 31 C. 2. The Defendant had been convicted 1 upon it; and 


judgment ügned, as 50%. fa. 801. 


On Monday 5th February 17 59. Mr. Marton moved in Arreſt of 


Judgment 
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ſon's Caſe, and Caſil's Caſe; and Cro. Fac. 63 3. Caſtle's Caſe: 3 


ing Cauſe, Whether the Motion 1 in Arreſt of Judgment was made 


% Trme BEFORE SENTENCH Pronounced.” For that the Judgment 
ſigned in the Otlice 1s only an interlocutory Judgment ; And the 


Award“ quod capiatar” is only to bring the Defendant in, to re- 


_ ceive the final Judgment or Sentence of the Court; but! n not the 
final Judgment itſelf. 


denied that here was a particular Penalty preſcribed by this Act of 


Trinity Term 32 & 33 Geo. 2. 


— 


* This is a + N NEW Offence, with a particular Penalty : And © ec- * P. gor. 


tion 11th of 43 E's. c. 2. preſcribes a very ſummary Method of re- Otjeciien. 
covering the Penalty. Therefore tis 207 mdictable. 6 Mad. 86. Wat- 0 / ante Pa. 


Both }; 1 Tele. Clerk, 
which Caſes are expreſs, “ that where a Statute creates a NEW Of= P. 1758. 31 


« fence, and gives a par ticular Penalty, the Party thall nat be punt 7 4 7 iſt Ot). 
ed by Ina ment.” Now here, the 7th Section gives a particular 
Penalty, vag. Upon Pain that Every One of them (hall torteit 20s. 

« for every Month which they ſhall fail therein:” And the 11th 

Section directs how that F orfeiture ſhall be levied and employed. 


But it being - müigened by the Other side, previouſly to their ſhew- 


** WITHIN Tine; 


The Secondary certified, TO T, burſday the zd of May laſt ) And 1 


The Covar then held, (notwithſtanding the Caſe in 1 Sal. 
8. The Queen v. Darby, which ſeems contrary,) “ That a Motion 


in Arreſt of Judgment may be made (on the Crown Side) at any 


They obſerved that the 8 in Darby 8 Cale; i in Salteld 78. 


is there aid to be a Capiatur pro fine; and the Capias there iſſued 
might Poſſibl y be for the Fine, after a final] udgment. | 


As to the Objetion in Arreſt of Judgment, It was, for the pre- 
ſent, Rs Adjourned. 


Oa the Monday following Mr. Afton, ſupported by Mr. Gilbert, 


Wege Cauſe why the Judgment 3 the Defendant ſhould not 
be arreſted. 
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They did not diſpute ths Rule laid donn in Caſtle s Caſe ; Bur 5 


43 Elis. c. 2.4 7. And cited 2 Hawk. P. C. c. 25.5 4. pa. 211. 


from whence they endeavoured to prove that An Indictment 1s not 


excluded unleſs it be ſo pa; ticularly expreſſed! in the Act of Parliameat. 


They — That an Indictment is the pr oper Remedy for diſ- 
obeying an Order of Seſſions. And, in the preſent Inſtance, they 


ſaid, the Remedy given by the Act of 43 Eliz, 1 is adequate: : For 
Fr IV. Vor. II. . - the 


$6} * 


— * 1 


r * Law. — 


Trinity Term 328 & 41 Geo. 2. 


4 —— — — + oe es * 


<P, 802. # the Child may die abi the Mont! And the Forfeiture i is only 
205. for every Month that they ſhall f ul Another Reaton why an 
Indictment is not excluded, is becauſe if the Party liable ſhould rc- 
move out of the County, the Remedy given by the tatute would be 
of no Effect. And here, the Defendant in Fact did remove out of 
the County. They remarked that the Cate in 5 Med. 329. and 
2 Salk. 474. S. C. Rex v. Turnack or Turner was exactly ſuch an 
Indictment as this: And no fuch Objection was there made; but it 


vas quaſhed upon One of quite another Kind, (namely, the Omit- 
fion of the Word © Quar teriali. ) 


r. The Caſe of * Rex v. Davis, M. 28 G. 2. B. R. proves “ that an 
large. Indictment will lie, where the Remedy is not adequate. (That 

was an Indictment againſt a Pariſh Officer, for refuſing to receive 
+7. Pol goß. a Pauper regularly ſent to his Pariſh.) Rex v. Boyz, + P. 26 G. 2. 


mo, cited at 1753- B. R. proves the ſame Thing. 


And here is 10 particular Mode preſcribed how the Penalty is to 
17.4 «1th, be || levied. And the Forfeiture is not given by way of Execu- 
which direct gion; but in the Nature of a new Judgment: Here is no Remedy 
2 C 2 at all given, in Caſe the Diſobedience be in N for three 


fireſs and Sale ; Weeks ; ; being only ſo much Per Month. 
or in defect 


thereof, the Offender to be committed without Bail or Maioprize, till the Forfeitures ſh: Il be ſatisfied | 
And paid. Fs | | 


OG 2 Hale, H. 5 . 171. ſays « That if there be 4 probibitory 
ite the es Clauſe, an Indictment wall lie, Upon the prebibitory Clauſe.” * 


next Clauſe in 


the lame. 


Book= An fndiemient (it muſt be agreed) would not lie UPON the Sta- 5 
1 bel the e; becauſe it gives a particular Remedy. But yet the Statute 
probibitory, does NOT TAKE AWAY the Common Law Remedy : And the ra- 

_ the particular ther, as this Remedy, preſcribed by 1 the Act, 1 not an e ond 


Remedy on! 
can ug Baa F adequate « One. 


.lued." 
This is an \ Tndiamicht” at 0 ommon Law, for 4 75 beying an Order of 
Seſſions; not an Indictment port the Sbalule, for this k PARTICULAR, 
Ofence. 


Mr. Morton contra, in Nerd cited 7 Co. 36. 4. ke it is 1904 5 
That an Act of Parliament which gives a Penalty, ought only to 
be followed, in the Proſecution and levying of it. | 


And this Act ſpecifies the Remedy, as well as makes the Of- 
fence. This is a ſummary Law; and is directory, © to pay ſuch a 
Sum as the Juſtices ſhall aſſets.” And the Remedy is adequate. 
The Defendant does ot appear to be removed out of the County: 
This is only aſſerted, not proved. As to the ſmall Space of Time 

A. | within 


| Juſtices, he ſhall forfeit 5/7. to be recovered in a ſummary Way.— 


Trinity Term 32 & 33 Geo. 2 . 


5 Parry n the Month, no Penalty at all is incurred, tl there 18 4 * P. $03. 


Month's Neglect: It was not the Intention of the Statute to inflict 
any, till after a Month's Failure of Compliance with the Order, 
CUR; ADVIS:, 


The Court having taken ſome Time to conſider it, 
Lord MAnS#IELD now delivered their Opinion. 


The Objection to this Indictment i 15, * That the Offence is NOT 


ce jndi dable; becauſe the Act of Parliament has * pointed out a» x 5 5 


-66 Penalty which it inflicts. 


The Rule is certain, „That where a Statute CREATES a neu 


« particular Puniſhment and a ſpec zee Method of recovering the 11. 


* Offence, by prohibiting and making wzlawtul any Thing which 


« was lawful before; and appoints a ſpecific Remedy againſt ſuch 


„ new Offence, (ut antecedently unlawful,) by a particular Sanc- 


„ tion and particular Method of Proceeding, that particular Me- 
** 7hod of Proceeding muſt be purſued, and no other.” And this 
is the Reſolution, in Calles Caſe, Cro. fac. 643. 5 


But where the Offence was antecedently puniſhable by: a Com: 


mon-Law Proceeding, and a Statute preſcribes a particular Remedy 


by a Summary Proceeding ; there, Hilber Method may be purſued, 85 


and the Proſecutor is at Liberty to proceed either at Common Law, 
or in the Method preſcribed by the Statute ; becauſe there the Sanc- 
tion is CUMULATIVE, and does not . the Common Law Pu- 


niſhment. 1 Sa. 45. Stephens v. Watſon, was a Reſolution upon 
theſe Principles : In Nat Caſe, + Keeping an Alchouſe without! 


Licence was held to be not indictable, becauſe it was 20 Offence at 


Common Ltw; and the Statute which makes it an Offence, has 


made it OY in another Manner. 


Thiere was a Caſe in this Court in M. 28 G. 2. Rex v. Davis, bs 
Arreſt of Judgment upon an Indictment againſt the Defendant, 
Overſeer of the Poor of the Pariſh of Sz. Peter ad Vincula within 


the Liberty of the Tower of London, for retuſing to receive and 
provide for Hannah Gothridge, a Pauper removed to that Pariſh by 


an Order of two Juſtices 2 50 by Virtue of 13, 14 C. 2. c. 12. by 


The 3d 
oint of it. 


which Act the Juſtices are impowered to remove a Pauper to the 


Place of his laſt legal Settlement. But there is no Proviſion by 
that Act, to puniſh the Officer, in Caſe he re/uſes to RECEIVE the 


Pauper : So that the only Remedy was at Common Law, to indict 


him. Afterwards, by 3, 4W.& M. c. II. It is enacted, that if 


an Officer refuſe to receive a Perſon removed by an Order of two 


It 


N. 


e 
eee 
2 1 
_ * 2 


F 
* BU Sel riod When tn Hd 
Shea pO 5 
$ 0 r 
AA bl : 
N r 
3 tad : 1 


2 2 — 
wh ++ 


EEE TORT 
aro oh _ 


7 , 0 
4 [4 
L 84 
1 
* + 
F 30 f 
S : 
-» _" 
4 « 
2 
KEY 
N 11 
1 q 
L + 4 
+ \ 
mh * 
* & 
i I% „ " 
; \ 
1 4 
þ q 
” . 
1 4 
4 & © 
1 ö f 
1 ; 
. 1 
r * 
=o. + q 
$ 
I: n 
g 4 7 * 
* 4 o 
I 1 
„ 8 9 
k a k 1 
5 ki 4 0 4 


r 
. 177 
- C 
* — — 
Ave; 32228 


* 
L * — 9 * —— 3 A 
K ⁰⁰yd ⁵¹. ·wwm - ]ð] OE AY rare Fr ri nts rr re IN 
- CCC he ns : I 
- — Dari —_— oa os 
— — — — MENS, q 23f . Ms — 1 
wa 2 — —— —— — — "we — * 5 „ — 
* r Day TS ne . «ptr. tn 


Senor mad org gone a ̃ l dr ENS. 
£ -, - — I 7 * „ 
2 r . 2 2 
= ALLE LO G 
% LAS - IT. ao — — » 


* 3 r 
3 2 
5 8 


4 * „ 22 + * ns = 4 j 5 - x * 7. —_— 
: 5 * 8: 0s * 5 [ſn - _ 1 8 : q 
my * wy 2 = F — ay . * AAS BE 2 > fe ne oy bf AR n 2 ——— en — > ae CA ER 
.. EE et Cn aree ee Sees ae ant e EE Sa Ix" IS eG. FRI 212 0 e 
— Ts pag: er 2 ogy erp nga er . at > — | . — — 5 
r en ee ee EE RE — N 
FP ——— wa D — 
22 


E 
DD 
= I 


— r D e — 
Es MFC 9 — CCC 
F P ä — ms not I e Ke 
* * . 4 4 8 2 rr A. OM 8 * 2 * 2 - 2 A _ * 
— . 4 2 8 * 
0 . * 8 A . 1 
— p MB”; N 8 8 8 


my 
= 
— 


Trinity Term 32 & 33 Geo. 2 


> 804. * It was objected, ** that this was a Matter not indictable, becauſe i; it 


— 


ce was a New Offence created, and a particular Method appointed 


« by this laſt-mentioned Act.” On the other hand it was ſaid 


« that notwithſtanding the Remedy given by the laſt- mentioned 


«© Act, the Common Law Remedy, by Indictment, remains; and 
« the Officer of the Poor may be proceeded againſt, either way. 
The Court held the Offence to be INDICTABLE; and diſcharged 
the Rule to ſhew Cauſe why the Judgment ſhould not be arreſted - 


For they held the Offence to have been indictable er the Act of 


13, 14 C. 2. c. 12. and conſequently not anew Offence wee Cres 


FL Rexv. ated by the 37 4 W. . E. 11. * 


Boyall, Tr. 


15 © > So, in the reſent Caſe, a 850 exiled before the Statute of 


2d July1759. 43 Eliz: For Diſobedience to an Order of Seſſions 1 is an Offence in- 


Poſt, ba. 832. diffable at Common Law. Here, the Relief is to be aſſeſſed and di- 
ee eee, ected by order of Seſſions: And a particular Proceeding, in a ſum- 
Rex v Davin mary way, is preſcribed by the Act, as a particular Sanction and 
Method of Puniſhment, in Cafe of Failure. But it is to be pre- 

ſumed, that the Legiſlature then &4new and cor o/idered that Diſobe- 

dlience to an Order of Seſſions was an Offence indietable at Common 


« Law. 
and there actually are Two Remedies in the preſent Cafe : One, 


To proceed by way of Inat&ment for diſobeying the Order, where 


the Weekly Payment is neglected or refuted to be made; The 


Other, to diftran for the 205. 8 after the Expiration of the 


Month. 


The former Method has been taken, in the preſent Caſe : And 
there is no Doubt but that an Indictment WILL LIE for diſoteying an 


Order of Seſſions. 
K . Pp But + notwithſtanding that here are #20 N given; "Yet 
accord, © it would be extremely oPPRESSIVE, to take the Remedy by Indictment, 


if there are 20 Circumſtances which Hruct the Proceeding in the 


ſhorter way of ſummary Remedy: This would indeed be very wrong 


And unreaſonable, where the fan Remedy can be put in 
Practice. 


But in ſome Caſes it may be impradticable to pr oceed in the ſum- 
mary Method, by way of Diſtreſs : As if the Party upon whom the 


Order is made, be gone out of the County, (which is {aid to be the 


Caſe here;) In which Caſe, the Penalty cannot be levied by D. 22 
treſs and Sale, nor the Offender committed by the Juſtices. 


And there may : alſo bs a Diſobedience to the Order even 1 the 
Month is out: And the Forfeiture 1s only 205. for every Month 
which they ſhall fail. However, that would be 700 Severe, To in- 


dict 


So that they muſt have intended that there ſhould be, 
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Trinity Term 32 & 33 Geo. * 


*di for Diſobedience to the Order, with ſuch very great bafte a as not & P. 905. 
to wait till the Month ſhould be expired. 


57 43 Eliz. c. 2.5 2. It is enacted * that the old Church-War- 


« dens and Overſeers ſhall account for the Money in their Hands, 
« and ſhall pay over the Balance to theChurch- Wardens and Over- 


ſeers, upon pain of * forfeiting 20 5s. for each Default.” Yet there“ 7.5 4 
was a Caſe in P. 20 G. 2. B. R. Rex v. Bil, where Two Overſeers Wiich directe 


he Meth 
were indicted for not obeying an Order of Seſſions whereby ONES, 


they enforc: 1 2 : 
were ordered to pay over the Balance of their Accounts to the new them to ac- 


Church- Wardens and Overſeers. count and to 
| pay over the 
Balance. 


In the Caſe that has been + mentioned of Rex v. Boys, Trin. ./ 4, 80: 
27, 28 G. 2. B. R. there was no other Remedy but by way of In- EE 
dictment. It was an Indictment before the Juſtices of the Liberty 
of St. Albans for not obeying an Order of Seſſions whereby the De- 
fendant was ordered to pay the Coſts of an Appeal againſt a Poor 

Rate, which by 17 G. 2. c. 38. || is to be recovered in the ſame Man- 17. 5 4th, 
ner as Cofts upon an Appeal againſt an Order of Removal; which by 

8, 9 V. 3. c. zo. * are recoverable by Diſtreſs and Sale (or Commit- , ,, 130 
ment where no Diſtreſs is to be had,) where the Party lives t, o 
the Juriſdiction, (by Warrant of ſome Juſtice of Peace for the Place 
where the Party inhabits:) But F the Party lives wiTHIN the Ju- 
riſdiction, (which Boys did,) there is u other Remedy but by way 
of Inaidtment. And on Demurrer, Judgment was given for the 


King. 


80 that the Caſe Cs to be exactly alle and in Point with che 
preſent Caſe. For that was a Caſe where the ſummary Method 
could not be uſed ; Becauſe the Defendant inhabited within the Ju- 

riſdiction; and the Summary Remedy is given only againſt ſuch as 


live out of the Juriſdiction : So that the particular Remedy failed ; 
and an Indictment conſequently lay. 


The true Rule of Diſtin&ion ſeems to be, That where the Offence - 
intended to be guarded againſt by a Statute, was puniſhable BEFORE 
the making of ſuch Statute preſcribing a particular Method of puniſh- 

ing it, There ſuch particular Remedy is CUMULAT1vE, and docs 
nct take away the former Remedy: But where the Statute only enacts 
that the Doing any Act NOT PUNISHABLE BEFORE, ſhall for the 
=? future be puniſhable in ſuch and ſuch a particular Manner,” There 
it is neceſſary that ſuch particular Method, by ſuch Act preſcri- 


bed, muſt be ſpecifically purſued ; And not the Common Law Method 
of an Iudictment. | 
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Trinity Term 32 & 33 Geo. 2. 


* P. 806. * We are All of Opinion, 


J. Poſt, pa. 


bis. Ros That the Judgment ought * Nor to be Arreſted : 


" Bojall, Tad And therefore the Rule muſt be 4% iſcharged. 


Objection in 


that Caſe,) 


S. P. accord. | 1 „„ | Bis ER 
1 . Rex ver}. Robert Parnell. 
June 1759. | . | | - | 

18 HE Defendant ſtood convicted of a very groſs, malicious, cor- 
I rupt and wilful PERI VR, in certain Articles of the Peace 
exhibited by him, upon Oath, againſt Sir Thomas Allen and his Ser- 


vants; for which Perjury he had, ſome time ago, been commit- 


ted in Court, upon his voluntarily appearing chere, to complain of 
Difficulties which he pretended to meet with, in obtaining Proceſs 


upon his Articles: Which Articles were very expreſs and poſitive; 


and, by the Courſe of the Court, muſt have been looked upon by 


the Court, to be true; according to the declared Opinion of the 
+ Rex v. Ld. Court i in + Lord and ONT Vanès Cale. 


Viſcount 2 
Hel, 176. 2. 


1743. B. X. But, upon this Man's fubſequent Application as above, and upon 
. eee the Affidavits offered by Sir Thomas and his Servants and 


Others, in Anſwer to that Complaint, it appeared manifeſtly to the 
Court to be a malicious YOLunpary and groſs Fear. 


Whereupon, the Courtnet only rejefted his Complaine, and ayed 
Proceſs againſt the Detendants, but alſo committed the Complainant 
for Perjury ; taking a Recognizance from the Defendant's s Clerk in 


Court *« to proiecute him for the Fe 


Which Perjury being ads fully nd upon Him at the 


Trial, the Sentence now e upon him was 


: To be let! in . upon the Pillory at Charing- Croſs (on 16 July 


next, ) for One Hour; and to be TRANSPORTED for Seven 
_ Years. 


N ote=—Hg appeared, throughout the whole of this TranſaRion, 


to be a very malicious dangerous Fellow. 5 


Aſtley 


- 
+ 
2. 
i 
b 


oy war 7 9 8 R 
Gn, 


— mn 64, 
—_—__ 
-. Er 


| tegrity of his Character, good Manners, Ec, ſets out in his Decla- 
ration, That the Defendant being One of the Juſtices of Peace for 


Court concerning the ſaid Refuſal : And on that Application, Sir 556. 561. 
John Aſtley, the Plaintiff, made an Aflidavit in Writing and upon 


the Defendant, maliciouſly intending to ſcandalize Sir John &c, on 


John and his Affidavit aforeſaid, falſely and maliciouſſy sPokt and 


licious Words, v2. © Sir John Aſtley, in his Affidavit, hath swoRN 
„ FALSELY ; and J have proved to the Court the contrary of What 


„ not, for his whole Eſtate, have ſworn as he did.” And in ano- 
Sc publiſhed the following Words, viz. Sir John is FORSWORN ; 


ſaid Affidavit nor in any Part thereof ſworn falſely, nor ever was Words are 


falſe and ſcandalous Words Sc, He the ſaid Sir 715 A. hath been grie- 1 
vouſly injured &c. 88 


en; but without any material Difference of 4 As, « « Sir J. A. bath 1 falſely ; Sir John hath a 


„ twern falſcly ; And I have proved the e Lallly, Sir Zehn Aſtiq is forſworn * 


FY * —— 


Trinity Term 32 & 3 33 Geo. 2. 


* Aſtley Bart. ver/. Younge Eſq; * P. $07. 

| Jug 26th . 
| 957 | June We i} 
Tr. 3%; 33 C. 2. Neri ii. Jure 1759 — 
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HIS was en Action upon the Caſe, for ſpeaking and publiſh- = 1 | 
ing defamatory, falſe, malitious and libellous W ords, of and 
concerning the Plaintift Sir J Ajtte . 


n 8 
— 


— Iv * 
4 e 
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The Plaintiff, after premiſing (as uſual) the Innocence and In- 


the County of Wits, and having refuſed to grant a Licence to One 
Henry Day for the keeping of a public Inn and Ale-houſe in Everly | 
in the County of Wilts atoreſaid ; * Application was made to this . ,,4,, za. 


Oath, which was produced and read before the ſaid Court, of cer- | 1 
tain Matters and Things relating to the ſaid Refuſal; and alledges = 
that He had ſworn the fame with great Truth and Veracity. That LEO 


the Iſt of September 1757, at the City of London, in a certain Dit- C | il 
courſe with diverſe Subjects of this Realm concerning the ſaid Sir i 


PUBLISHED to thoſe Subjects the following falſe defamatory and ma- 


«« Sir John hath ſworn. Sir John hath a great Eſtate : but I would 


ther Diſcourſe on the ſame Day &c with diverſe other Subjects, the 
Defendant maliciouſly intending as aforeſaid, maliciouſſy and falſely 


(meaning that the ſaid Sir John A/tley had been guilty of Perjury. ) 


+ Whereas in Truth and in Fact, he the ſaid Sir 7obn had not in his + Hers: wha 


guilty of any Perjury whatſoever. By reaſon of which ſaid malicious lad, in (eve. 
Manners, as 


and Exprofſi- 


great Eſtate, but, for his whole Eſtate, I would not have ſworn as He hath done.” Again, © Sir J. 4, 
in bis Affidavit, "hath ſworn falſely; And I have proved to the Court the Contrary. Sir 7% hath a 
great Eſtate ; bat, for his whole Eitate, I would not have ſworn as He did,” Again, © Sir J. 4, hath 


Then 


Trinity Term 32 & 33 Geo. 2. 


* P. 808. 


* Then the Declaration proceeds, to this Effect, vig. 


And whereas, whilſt the aforeſaid Application to the Court of our 
ſaid Lord the King before the King Himſelf, concerning the ſaid Re- 
fuſal of the ſaid Edward Younge to grant a Licence, was depending in 
the ſaid Court, and before the Publication of the Libel hereinafter 


mentioned, to wit Sc, the ſaid Sir John had made and exhibited 


his Affidavit as aforeſaid, and been ſworn to it Sc; Nevertheleſs the 
Defendant, well knowing the Premiſſes, but again contriving and 


maliciouſly intending to vilify and aſperſe the Reputation and Charac- 


ter of the ſaid Sir Jalin and to bring him into very great Infamy and 
Diſgrace, afterwards v2. on 24th January 1758, did wickedly and 


maliciouſſy make exhibit and publiſh to the fame Court of our Lord the 


King before the King Himſelf, a certain ma/icrous falſe and ſcandalous 
L1iBEL, contained in @ certain AFFIDAVIT zu Writing of Him the 
ſaid Edward, concerning (amongſt other Things) the faid Sir John 
Aſtley and his Affidavit aforeſaid; In Which Affidavit of the faid Ed- 


ward Younge there were and are contained (amongſt other Things) 


certain fal le malicious and ſcandalous Matters concerning the ſaid Sir 
John and his aforeſaid Affidavit, according to the Tenor following, 
vis. © And moreover he” (meaning the faid Edwerd Younge) 


«« ſhould have thought himſelf deſerving of all which Sir John A/ley 
« hath 80 FALSELY SWORN againſt him, if the Fear of any Power 
«c upon Larth could have moved bim to act judicially againſt his Judg- 
„ ment;” as by the ſaid Affidavit of the ſaid Edward, remaining 
affiled of Record in the ſaid Court &c, more fully appears. Whereas 


in Truth and in Fact, He the ſaid Sir John Aſtley did not in or by his 


Plea. 


{aid Affidavit ſwear any Thing falſely againſt ho ſaid Edward, nor 
ever was guilty of any Perjury or falie Swearing whatſoever. By 
reaſon of which making exhibiting and publiſhing of the ſaid mali- 
cious falſe and ſcandalous Libel ſo publithed by the ſaid Edward 


Younge as aforeſaid, the faid Sir Joh is very much injured in his 


Character &c; To the Damage of the laid Sir Jobn of 5000. And | 
a ee he brings his Suit 6 


The Defendant (having obtained Leave to plead double,) firſt 
pleads Not Guilty,“ to the whole Declaration: And itjuc 1s 


| joined thereupon, 


Then ſor further! Plea to the Second Count; The Defendant; ſet- 
ting forth the Complaint made againſt Him, as above, juſtifies 


That He made ſuch AFFIDAVIT as in the ſaid 2d Count is men- 


tioned, in his own DEFENCE againſt the {21d Complaint made to 
this Court againſt Him for his EI to grant tuch Licence, and 
in Anſwer thereto and to the ſaid Affi. lavit of the ſaid Sir John ſo 


made to ſupport corroborate and ſtrengthen the lame Complaint: as 


aforeſaid. | 
2 be 


Trinity Term 32 & 33 Geo. 2 
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* The Plaintiff demurred Feen to the Defendant' õPlea to the * P. 80g. 
laſt Count: And the Defendant joined in Demurrer. 


Mr. Serj. Davy g ved this Demurrer, for the Plaintiff— The 
Plea, He ſaid, was inſufficient. For it admits the Charge of making 
the Affidavit e b and with Intent to aſperſe the Character of 
Sir John Aſtley : And the Defendant juſtifies it, not as being tue, 
but only as being made in Anſwer to a Complaint ſupported by Sir 
John's Athdavit ; But does not alledge it to be a NECESSARY Part 

of his Defence. And every Thing muſt be taken moſt ſtrongly 
againſt the Party pleading. Therefore it muſt here be taken“ that 
it was NOT @ neceſſary Part of his Defence.” 
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And this is a Libel, be y. 


Lord MANSFIEID—Shew that a Matter given IN EVIDENCE in 
a CouRT oF JUSTICE, may be proſecuted in a Civil Action, 


as a LIBEL. The Court, indeed, before wb les ſuch Evidence 
is given, may cenſure it. 


* — — — IE, —— — 
N a — gion "AK" 
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| Serj. Davy—1 will prove it; a from Authorities; (2d) from 
the Reafon of the — 


Firt lie cited, as Authorities, that (as He faid) would 1 . + Sed V. Pop. 
it, 4 Co. 14. 5. Pl. 3. Buckley v. Wood; and 1 Hawk. P. C. 194, 810. | 


195. (where Hawkins offers his own private Opinion, and a very 
juſt and reaſonable One.) 
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Secondly—It would be moſt highly iaconvenient, if it was other- 
wiſe. For any Man's Character might be cruelly injured by ſuch an 
Artifice as this: And if he could not be protected by legal Methods, 
He might (as in a State of Nature) be driven to revenge HIMSELF. | 
It is very ſeldom, that the Court before whom ſuch an Affidavit is 
ane and enden exhibited, interfere by their Cenſure. 


T ———— — ———————— 


ar. 0. e 
ae 


This is an abſolute direct and unprovoked Charge of PER JURY : 5 
*Tis a LiBEL, in the Form of an Affidavit. Recrimination does not 
at all ſerve to ſhew Innocence. This was not done to defend him- 
ſelf, but to ASPERSE Str John. 1 VV 


And the Plea is 20 Anfeer to the Matter Chargad i in the Decla- 
ration. He is charged with meaning and zntendng to accule Sir 
John of Perjury : And he does not deny it. This 1s a Matter of 
Fat ; which He ought to have anſwered. 


pm Myc —__ — ER „ 


Trinity Term 32 & 33 Geo. 2. 


P. 810. 


% The Plea admits ** that this was a LI BEL: And the Truth of 
a Libel can not be juſtified. 


Mr. Winn, contra, Was 8 to argue the Caſe, on behalf 
of the Defendant. 


But Lord MANSFIELD told Him, it was unneceſſary for him to 


ſpeak to it; as the Matter was fo plain. 


"Hed want a Charge againſt the Defendant in a Court of Juſtice, made 
upon Oath, and ſupported by an Affidavit of Sir J. A, And in the 


| Aﬀidavit of the Defendant i Anſwer to this Complaint, He men- 
tions the Charge upon him, and denies it, with this Concluſion of 


calling br what Sir John Ajtley has Jo FALSELY Fworn againſt Him.“ 


Now:i in every Diſpute i in a Court of Juſtice, upon Gn where 


One by Affidavit charges a Thing, and the Other by Affidavit denies 


"MI the Caſe is ordinarily much the ſame (in Effect) with the preſent ; 


And Each Party might bring a Civil Action againſt the Other : For 
it too often happens, that the Athdavits and Evidence are, in Terms, 


D!RECTLY OPPOSITE to Each Other. 


As to 1 5 Authorities cited; the former is not applicable to this 
Caſe; And the latter even leſſens the Authority of the former: And 


though there may be a. good deal of Senſe perhaps, in the Opinion 


of Hawkims, Yet neither of theſe two Authorities relate to giving 
Evidence, nor to a Court that has Ain e 


And as to the Reaſon of the Thing—There can be no SCANDAL, if 


the Allegation 1 is material : And if it is not, the Court before whom 
the Indignity is committed by /mmarerial Scandal, may order Satiſ- 
Jattion, and pgs it out of the Record, if it be Apen Record. 


This 3 is now under our OF PORTING 5 upon the very 


Pont in Queſtion : It is not a collateral Recrimination. And No- 
thing is more common than to uſe the Word' © unTRULY” upon 
theſe Occaſions; vis. © As the adverſe Party has wntrvly fworn:” 


Which is mach the ſame Thing as the Expreſſion here uſed, 
« Which Sir J. 4. hath to falſely tworn againſt Him.“ 


In the Caſe of Late v. King, 1 Saund. 131, The Matter charged 
as the Foundation of that Action, (which was an Action upon the 


Cale for, -printing and publiſhing a ſcandalous Libel upon the Plain- 


tiff,) was contained in a Petition to a Committee of Parliament for 


Tee exhibited in a Court of Juſtice. It was agreed © That 
* no Action lay for exhibit ing the HOG, (Which was Jawful,) 44. 


— « though. 
4. 
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Trinity Term 32 & 35 Geo. 2. 


855 feng the Natter contained in it was falſe and candalbus; Be-® P. 571 ls 


* CAUSE it was in a ſummary Court of Juice, and before Thoſe 
* who had Power to examine Whether it was true or falſe:” And 
Judgment was given for the Defendant, upon this Point, “ That it 
« was the Order and Courſe of Procecding in Parliament, to print 


e and deliver Copres Se; Of which the Court ought to take Judicial 


% Notice.“ 


There is another Caſe, which i is vaſtly ſtronger; vis. 1 Ro. ue 
87. Title“ Action ſur Caſe,” Letter M. Pl. 4. In an Action upon 


the Caſe by A. againſt B. the Plaintiff declares, that he took his 
Oath in this Court of B. R. againſt B. of certain Matters, to bind 
him (B.) to his good Behaviour : And thereupon B. then faid, falſely 


and maliciouſly, intending to ſcandalize the Plaintiff, in the Hear- 


ing of the Juſtices and Officers of the Court, and Others there being, 

* 'THERE IS NOT A WORD TRUE IN THAT AFFIDAVIT; And 
&« 2b prove it by 40 Witneſſes.” It was holden © That the Action 
„ was NOT maintainable : For the Anſwer which B. made to the 
* faid Affidavit was a 7uftfication in Law, and ſpoken only in DD 
* FENCE of Himpelf; and that in a LIGA and JUDICIAL Way, 


4 in as much as he faid He would prove it by 40 Witnefles. ? 


As to the N urdi, that Cafe is quite paralled to the preſent : And 


they were only ſpoken in Hie own Defence, and by Way of J- 


fication in Law, and in a legal and judicial Way, in Anſwer to a 
_ Complaint made againſt Him to the Court. So here the Defendant's 


Affidavit is in Defence to a Complaint againſt Him; which Com- 


plaint was ſupported by the Affidavit of the preſent Plaintiff Sir John 
Aſtley : In Anſwer to which Affidavit of Sir John's, the Defendant 
made the Affidavit contamning the Wores _— which the preſent 

Action 1s grounded. | | 


This ought not to be 8 a Matter of Queſtion: And We : are 


Al of Us clear in the ſame Opinion. 


And if the Matter of 5 af be juſtified, the Epitherr that the Plain- 
tiff has thrown into this Declar ation fall to the Ground. 


As to the Words ſpoken by the Defendant. our of Court—There 
is a Plea of Not Guilty to that Count. So that hat Point is not 


now before Us. 


This Expreſſion was taken Notice of by the Court, at r Time 
when the Affidavit was read; and diſapproved of indeed as to the 


Word „ falſely;“ which was thought too rough and coarſe an Ex- 


preſſion, but yet was not Judged to require a formal CENSURE from 
the Court. 


Mr. 
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* P. 812. *Mr. Juſt. DEN ISoN concurred with his Lordſhip; and thought 
the Matter to be extremely plain, ; 

As to the Epithets and ien 40 thrown into the Declaration, 
They are inmaterial; ſince the Subſtantial Fact itſelf is juſtiſied: 
For if the Matter is not actionable, the Manner is of no Conſequence. 


Mr. Juſt, Fos TER concurred. 


Mr. Juſt. WiLmoT alſo concurred ; and added, That the Caſe in 
* There call. * 1 Ro. Abr. 87. Pl. 4. is in + Sir William Jones 431. and in 
ed Moulton || March 20. Pl. 45: And, in Sir Villiam Jones the very Word 
1 There cal. *« falſe” is made Uſe of; Le Defendant malitios dit, * que ceo fuit 


ed Boulton v.“ FALSE Aidavit et que 40. voilent jure al contraric. 


Claphum. 
There call- 5 
| 13 eee, Per Cur -vnanimouſly and clearly, : 
Clapham, JUDGMENT for the Dur EN DAN T. 
Fin e „„ Maud ver 1 Barnard. 


June 1759. | 
HE Queſtion, upon the Repalaricy of SERVING A WRIT, 

was © Whether a Writ returnable on ſuch a Day, can be 
40 ſerved AFTER the Court is riſen on that Day.” 


q 


This Service was at Rochgſter, in Kent ; ; about 8 0 Clock in the 
Fenin 


To prove it irregular, were Cited Cro. Ele. 61; Molley v. Maſely, : 
(ſub finem :) A Writ may be executed on the Day of the Return 
«« becauſe the Sheriff may have it in Court, to return.“ 2 Salk. 626. 
Harvey v. Broad“ A Writ may be executed 7he DAY it is return- 

able; but not after.” 6 Mod. 1 30. Parkins v. M. . ee he 
bs Execution of a Capras on the 0 of the Return, SEDENTE Cu- 
cc RA; is good + ecu, NOT. | 


But Per Cur' 10 muſt, at leaſt, be proved by the Perſon who ob- 
jects to the Service, That the Court was up:“ F. or, otherwiſe, 
We will zutend 1 it to be regular. 


Lord MansFiELD—And in the Reaſon of the Thing, it is as 
impoſſible for the Sheriff to bring the Detendant e Court before 
#'s Rzſing, as before the End of the Day of it's Riſing, in all Ca- 
ſes where the Diſtance is too great to bring him up πτ.] än EITHER 
Time: As in the preſent Caſe, from Rocheſter, after 7 or 8 in the 
Evening; ; which was 8 the Time W hen the Proceſs was ſerved. 
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* But, however, there was a Caſe in Point inthis Court, in the“ P. 813. 
11 G. 2. * Porpell v. Pugh, or Pugh v. Powell ; Where Proceſs was * It was 3 


holden to be well ſerved on the Day of the Return, AFTER the Ri- v. _ * 
Il, 12 C. 2. 


ing of the Court. See the Note 
below. 


Note—There have been more Determinations, of the ſame kind + 
viz. In the Caſe of Weyburn v. Neale M. 19 G. 2. 1745. 
B. R. Mr. Miller moved to ſtay Proceedings; For that the De- 
fendant was ſerved with the Writ, on the Day of the Return, 
at Eleven at Night. And it was ſworn * that the Court was 
not fitting upon that Day at Five in the Afternoon.“ (In 
fact, it roſe at 7wo, that Day.) And upon ſhewing Cauſe, 
The Rule * to ſhew Cauſe why the Proceedings ſhould not 

be {et aſide was diſcharged. 


In the Caſe of Hall v. Gatton, H. 2 G. 2. B. R. The Defendant! 
was ſerved on the 27th of November at Seven in the Evening : 


And the Court roſe that Day at Three. It was denied “ to 5 
« ſtay Proceedings.” „„ 


In the Caſe of Moſs v. Powell Tr. 11, 12 G. 2. B. R. The De- 
fendant was ſerved with a Copy of the Proceſs, between 7 and 8 
in the Evening of the Day when the Writ was returnable ; 
after the Court was up. The Court held the Writ to be well 
ſerved; and that the Plaintiff had the whole Day: And _y = 
would not take Notice at what Hour the Court role. 


Per (ur. The Rule © to ſhew Canſe why the r in 
80 the preſent Caſe ſhould not be ſet alice, was DISCHARGED. 


[So that the Point is now ſettled. 3 


| Symes © er. $ymes. 


| Motion for a Prohibition to the Eeclefiattical Court. Was Jenicd 
by the Whole Court ; For that where the Eccleſiaſtical Court 


1 Furiſdiction (as in the preſent Caſe they had,) And they have 


pronounced Sentence, the Remedy mult be by Appeal, and not by 

Way of Prohibition: But if they proceed where they have 20 Juri 
didlo at all; there a Prohibition may be applied for, Mer Sentence 
in the Eceleftaſtieal Court. 


They were clear that the preſent Cale was within the Juriſ- 
diftion of the Eccleſiaſtical Court: And they had already given 
Sentence of Ex communication. 
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* P. 814. 


F aturday 3 oth 


June 1759. 


* Therefore They refuſed even to make a Rule to ſhew Cauſe : 
though it was much preſſed by Mr, Popham. 
Coppendale ver/. Bridgen and Another. 


HIS was an Action on the Caſe, againſt the Defendants as 
Sheriff of Mildleſex, for a falſe return, in returning Nulla 


« "ena to a Fieri facias directing them to levy 2050/7. Debt, and 
6 J. 10s. Damages, on the Goods of John Debonarre, recovered 


againſt him by the Plaintiff, in the Court of Common Pleas. 


A Special Caſe was ſetttled and agreed upon at the Trial, (after 
the General Iſſue pleaded ;) And a Verdict was taken for the Plain- 


tiff, for 292 J. 75. Damages, ſubject to the Opinion of the Court 
upon the laid Caſe; which 1s as follows— 


: It was proved at the Trial, that the Plaintiff ſued out a Bill of 
Middleſex againſt Debonaire, on the 2d of May 1757, returnable on 


Wedneſday next after 3 Weeks from the Day of Eafter. That a 


Precept was made out thereupon ; and the Party arreſted the ſame 


Day. That being fo under Arreſt, on the 4th of the ſame May, 
He was charged with Proceſs out of the Court of Common Pleas, 
at the Suit of One Foſeph Solomons : And was, the ſame Day, brought 
buy Habeas Corpus, to Mr. Juſt. C ive Chambers in Serjeanta Inn ; 'Y 
= and committed to the Fleet, charged with 69th Actions, 


That the Plaintiff in T rinity Term 30, 31 G. . according to 
the Courſe of the Court, obtained a judgment againſt him in "the | 


. Court of Common Pleas, for 2000 J. Debt, and 61. 10 £ - Damages. . 


That on 17th Tae: a Fi iori ' facias therevpon iſſued, at the Plain- 


_tiff's Suit, to the Sheriff of Middleſex, RETURNABLE rom the Day 


vf the Holy Trinity im 4 Weeks, (which was the 2624 Day ef Fune :) bh 


And that on the 18th of the ſame Month, the Defendants, being 
Sheriff, roch divers Goods of the ſaid Debonaire, in Execution, aud 
levied thereout the clear Sum of 292 J. 75s. And that on the 5th Day 
, November the Defendants returned v" N. ULLA BOVA.“ 


It was «fo ſtated, That the faid Donate was a Trader within 
the Intent of the ſeveral Statutes concerning Bankrupts; And that he 
remained in Cuſtody, at the Plaintiff's Suit from the Time of the 


FIRST Arreſt, (which was on the ſaid 2d of May 1757, as aforeſaid,) 


UNTIL aud UPON Zhe 2d of july following: On which Day, he was 
diſcharged out of Cuſtody, as to the Plaintiff's Suit, but continued in 
Cuſtody, as to the faid Solomons's Suit, until ad 67h Day of the ſame 


— — — 2. 4 


n 
n — 


Trinity Term 32 & 33 Geo. 2. 


5 
EA July, was iſſued againſt the ſaid Debonaire; and He was duly 
declared a Bankrupt, on the fame Day: And on the 2 ½ Day of 
the ſame Month, his Effects were in due Manner ned. 


And the Queſtion ſubmitted to the Court is, Whether upon 
the Whole of this Caſe, the Plaintiff is intitled to recover againſt 
<< the Defendants 1 in this Action.” 

Mr. Aſhurſt for the Plaintiff. 


The Queſtion is Whether Debonaire's Lying in Priſon 2 Months 


will have fo far RRLATIOx to the Time of the firſt Arreſt, as to af- 


fect his Goods which were taken in Execution upon a Proceſs re- 
turnable before the two Months were expired ; but not actually re- 
turned till after he had lain in Priſon 2 Months. 


The Act of 21 Fac. 1.c. 19. § 2. ought to be taken favourably 
for particular Creditors. 


"As to the Caſes of Came v. Coleman, 77 2 WW. & M. in Cam Scac', 


1 Salk. 109. and Duncombe v. Walter, Hil. 32, 33 C. 2. in C. B. 


3 Lev. 57. and Hill et al. v. Shiſb, Paſch. 3 Fac. 2. in 2 e 
and Smith v. Stracy Tr. 2 Ann. coram Tal, at Nt prius, in 1 Salk. 


110, 111. There was a later Caſe than any of * theſe, in P. 17 G. 2. ”. ante, p. 
C. B. of + Tribe v. Webber; which denied that of Smith v. eg, 9 


| Green ; where 
and 1s full in Point againſt _ I᷑ of theſe 


| Caſes are cited 
and diſcuſſed. + Da Lows relating to Bankriides pa. "ack. gives a full | Paper of the Caf- of Tribe v. 
Webber : And the difierent Nap of the Caſe of Duncomb v. Walter are there ee and adjuſted. 


And He cited Skinner 270. Hinton' $ Caſe, and 1 Lad. Raym. - + | Ih 


Cole v. Davies et al, Aſſignees of Maul, a Bankrupt; and argued 


from them, © that the Execution is goed, to all Intents and Purpo- 
« ſes:” And even the Plaintiff himſelf, he ſaid, would not have 
been obliged to rund the . if it had been a to Him 


upon a Return 6c * that it was levied.” 


But the Sheriff; 18 undoubtedly liable to the Plaintiff's 3 ; 


becauſe the Truth of the Return mult be taken to be what was 
true at the Return-Day of the Writ; and it muſt be conſidered as 
if it had been actually returned UPON the Day whereon.: it was made 


rel urnable. 


The Caſe of 1 cer et al' v. Chitty et al, B. R. N. 1756. 1”. ante; bs 
30 G. 2. proves that no Wrong would have been done by the She- 20. 


riff, nor could he have been hurt, by returning © That he had levied 
| <6 the 


And that a Commiſſion of Bankruptcy, on the 5th Day of the“ P. 815. 
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* P. $16. % the Money and had it ready: For at the Return-Day, the Man 
was not a Bankrupt. 


And no ſubſequent Relation can exculpate the Sheriff for returning 
«© Nulla bona.” 


Mr. Yates, for the Defendants. 
The Queſtion turns upon two Conſiderations ;— 


' 1ſt. Whether the preſent Return ſhall be taken as a Return made 
UPON fe Return-Day: And if fo, then Whether it was a ud Re- : 
turn, as ſuppoſed to be made upon the Return-Day, 


2d. Whether it is ; to be taken as a Return made upon the Jubſe- . 
| 1855 Day, when it Was FO made. | 


Firſt—The Relation is to the Time of the firſt Arreſt. Conſe- 
quently, the Goods were not the Bankrupt's Goods, even at the 
Time when the Writ was returnabie; but were then, by ſuch Re- 
lation, the Property of the Afrgnees : The Defendant Debeonaire 
Himſelf had then (by reaſon of ſuch Relation, ) no Intereſt in them; 
Nor conſequently, could the Plaintiff have oy Right to them veſted 
in him by the Seizure of them. 9 


If a Judgment is reverſed, a Plea of cc Nul tiel Record” 1s s good. 


And as to the Plaintif” s refinding the Money, if he had received 
it upon a Return of it's being levied; He anſwered, that If the Plain- 
tiff had actually received the Money of the Sheriff, He muff have 
_ refunded it: And Me cited 2 Strange 996- Rae et al' V. Baker, as 
> a Proof of nis Aſlertion. : 


But Secondly— The Sheriff was not called upon to make a Return, 
TILL the 5th of November ; which was long after the Bankruptcy 
and the As 


And no Fictian of 1 hal make an "Officer euilty 75 talſe Re 
turn. hut here, the Suppoſing the Writ to have at actually re- 
turned AT and hon the Day, is a mere Fiction, and contrary ti 
the Fact ſtated. - „ 


The Sheriff bad no Right to take the Goods of the Aſſignees 

And Trover would lie againſt him for it, if he ſhould do ſe 

v. ante pa, * Cooper v. Chitty M. 1750. 30 C. 2. B. R. was fo determined. 
20. And the Sheriff ought not to be liable to an Action both Ways. 


Mr. 


| ” 


_— 
tt 
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Mr. Aſburſt, in Reply 


This is a complex Act of Bankruptcy : Therefore it differs from 


a Bankruptcy ariſing upon a /ingle Act. Here, the Man is not a 
Bankrupt, ill he has lain 2 Months i in Priſon. 


EP. 817. 


The Right of Seizure of the Goods was VESTED in the Plate 


UPON the Day of the Return: And therefore could act be deveſted 


by a ſubſequent Aſſignment of them. And pon the Day when the 


Writ was returnable, no Body could then fa 


y © That the Defen- 


0p dant WOULD ie in Gaol 2 Months, and by ſo ung become 2 


<6 Bankrupt. 


This is not like the Reverſal of a Judgment. For, hw: the Right 


to /erze the Goods was actually ve/ted in the Plaintiff: Therefore the 
Sheriff is guilty of a falſe, Return in returning“ Nulla bona.” It 


was the Duty of the Sheriff, to make his Return o the Day when 
the Writ was returnable e And He ſhall not * V the not retur- 


ning it in Time. 


As to 2 Strange ah; Ruſh et al, 1 J Ryland, v. Ba- 


her; Though the Action might lie in hat Caſe, againſt the Defen- 


dant Baker, Yet this Plaintiff would ror, in the preſent Caſe, have 


been liable to refund the Money, if he had received it upon a Return 


4c that it had been levied.” But if he would, the pt can not 


avail himſelf of that. 


Lord Manerint pT Bankrupt was fir# arreſted a the Suit 
preſent Plaintiff againſt the Sheriff: He was 


.of the Man who is the 
eftermards charged in Cuſtody, at the Suit of Solomons. 


The iſt Queſtion hae the 3 be falſe; i. e. Whe- 
ther theſe were the Goods of the Bankrupt, or not. And that 


depends upon the N of the Defendant | in the Original Ac 


tion. 


1f If this Man, B was a Bankrupt o on the 24 of Mo b When 
he was firſt arreſted at the Plaintiff's Suit; or even upon the 474 of 
May, when he was charged in Cuſtody at the Suit of So/omons; The 


Goods could not belong to Him, but muſt have belonged t to the 
Aſſignees, by Relation backwards to that Time. 


Now the Words of the * Act are as plain as poſſible : They are * 21 Jac. t. 
That all and every Perſon &c, who ſhall Cc; Or, being arrefted © 9. 3% 


„for Debt, ſhall after his or her Arreſt, lie in Priſon 2 Months or 


% more, upon that OR ANY OTHER Arreft or Detention 1 in Priſon 
PART IV. * II. — | | « for 
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* p. 818.“ 


ce 22 Debr; {hall be accounted and adjudged a Bankrupt to all 12 
«© tents and Purpoſes, FROM THE TIME of bis or her ſaid FIRST Ar- 


cc ref. oo 


V. ante, pa. 
31 to 38. 


This Man was, arreſted on the 2d of May; and on the 4th of May, 
was charged in Cuſtody, with thut and another Action: And it is ad- 
mitted, that he d lie 2 Months in Priſan; vis. till the 6th of 
July, at Solomons's Suit; and till the 24 of July, before! he was dis- 
eharged as to the Plaintiff” 8 Suit. 55 


The Lying two Months in Priſon is a "PO Preſumption that the 
Perſon was mfofocnt at the Time of the Arreſt. And the Act fays 
that © if he lies in Priſon 2 Months upon that, or AN V OT¹H¹ER Ar- 
« reſt, He ſhall be adjudged a Bankrupt from the Time of the 

4% firſt Arreſt.” So that here is plainly an Act of Bankruptcy on 
the 4h of Moy; ; whatever Diſpute may be made about there being 


One upon the 2 
| Conſequently, the Sheriff 8 Return is TRUE. 


If the Sheriff had returned, cc that he had "Wt ied Se; and had 
actually paid the Money to the Plaintiff, oz e 20th of June, (which 
was WITHIN the two Months,) the Heri would have been ex- 
cuſed; becauſe it was impoſlible for Him, at that Time, to know 
that the Defendant wouLD he 2 Months in Priſon; And therefore 
He was under an invincible Ignorance of this Event. But the PLlAIN 
TI, could have had no Advantage by this: For ſtill He would 
have been liable to REFUND the e although the Verf if might 


be excufable in Paying it to him. 


But at "the Time when this Return was in Fact made, it was then 
certainly true, and known to the Plaintiff to be true, © That the 


Man was become a Bankrupt : and the Goods were rh the 


Property of the Aſſignees. 


And in the Caſe of * Cooper v. Chirty et al, It was determined 
« That in ſuch Caſe the Sheriff might and ought to return © Nullz 
% bona.” Therefore this is a plain Caſe. 


Nothing could ſupport the Plaintiff's Claim, but his ſhewing that 
the Bankruptcy was not incurred till after the 1874 of June; which 
was the Time when the Goods were taken . m Execution. 


Mr. Juſt, DENISON concurred. 
Wur the Sheriff made the Return, it was then certainly true, 


66 That the Defendapt was a — Io before tac 2 Y of the 
— Goods.“ 
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« * Goods.” Indeed F He had returned the Writ upon the Day, * P. 819. 
when it was made returnable, perhaps He might have been Him- 

SELF juſtified i in returning“ that he had levied and fold the Goods,” 

and even in paying the Money over to the Plaintiff: But yet the 
PLAINTIFF muſt have re /unded it, even in that Caſe. 


However, it is here ſtated, „that the Return was made on the 
* 5th of November:“ Which was long after the Relation had taken 
TCD: N 
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Mr. Just. F osTER—The Relation, in this Caſe, is in Poveur of 
Equity and Juſtice; and is expreſſly directed by the Statute. 


And this Return is TRUE: For the Man was a Bankrupt at the 
T:me of the Sheriff's making it, by ſuch Relation backward, prior to 
the Taking of the Goods. "If He had made this Return 972 the Day 
of the Return of the Writ, I cannot ſay that even at would have 
been a falſe Return: Becaule the Relation is made to be to the Ti me 


of the fu Arreſt, by the Wo ao Words of the Statute, 


Mr. Tuſt. W ILMOT was 101 the fame Opinion with the Reft of 
the Court. 


1 The Act is 700 tive, in making the Bankruptcy to commence- 
from the Tine of the firſt Arreſt ; wherever the Trader ſhall lie in 
Priſon 2 Months, upon that or any other Arreſt. And the Reaſom 
why it ſhould be ſo, is very obvious; . Becaule it is a Preſump- 

tion of his Iſolvency at the TIME of the Arreſt: For a Man in Trade 
mult be very low, both in Point of Fortune and Credit, who lies 
2 Months in Priſon, without being able either to Pay his Debt or 
to procure Bail. 


As to a Return of this Sort EP on the 26th of June, w which was 

the very Day upon which the Writ was made returnable; I have, 
ſome doubt about it, if that had been the Caſe. 1 am not ſo clear. 
that He could Hen have returned © Nulla bona -” Becauſe at that 
Time, there was 19 Act of Bankruptcy ; And it was impoſſible for 

the Sheriff to #ngw, that there woULD BE One in future, by the 

Man's lying 2 Months in Priſon, and thereby becoming a Bank. 

rupt relatively to the Time of the firſt Arreſt. 


But there can be no Sort of Doubt hut that at «hs Time 1 the 
Return was a-tually made, it was true ** that the Defendant was 
«© become a Bankrupt, by having lain 2 Months in Priſon :” And 
conſequently, the Goods were Shen the Property of the Afignees, by 
Relation to the Time W the firſt Arreſt. 5 
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* It appears to Us, upon the State of the Caſe, That the Return 
was not aftually made, TILL the 5th of November. And indeed if 
the Sheriff had, at the very Day of the Return of the Writ, retur- 
ned “ that he had levied the Money,” and had thereupon imme- 
diately paid it over to the Plaintiff; there could be no Sort of Doubt 
but that the Aſſignees might nevertheleſs have recovered it back 
from the PLAINTIFF. So that the PLAINTIFF could not, even 
in that Caſe, have profited by ſuch Return. 


Per Cur. Let the Poſtea be delivered to the DrreExnDANTS; in 
Order to have a Judgment of Non-sv1iT entered thereon. 


Collins ſen. ver/. Collins jun. 
Paſ. 32 G. 2. Rot lo 405. 
TFT H I'S was an Action of Debt upon Bond. 


The Condition ok upon Oyer, to be © to pay the Plaintiff 
«an Annuity of 10 /. a Year during his Life; and likewiſe to main- 
« tain him in Meat Drink Waſhing and Lodging, IN THE DWEL-=- 
« LING-HOUSE at CRUNDALL END, tor and during his Lyfe.” 


'To this Declaration, the Defendant pleated (by Leave) ſeveral 19 
5 Pleas. 


As to the Payment of the Annuity of 101. per Thaw 
was a Plea of a Set-; (vis. that only 601. is due to the Plaintiff 
on Account of the ſaid Annuity ; And that the Manat OWES him 8 
more than 60 J. vis. 500 l. ) 


As to the maintaining the Plaintiff G0. — There was a Plea * That : 
t the PLAINTIFF LEFT THE HoUSE VOLUNTARILY, and did not 
board and lodge in the Houſe : So that He (the Defendant) was not 
obliged to board waſh and lodge him. But the Defendant avers that 
he was always ready to maintain him Se, AT and IN Zhe Honſe. 


„ e ] 
JD The Plaintiff demurs : And the Defendant Joins in Demurret. 


The latter Plea depended upon the Words of the Condition; which 
was,—* That if Fo/eph Collins the Younger, his Heirs Executars 
or Adminiſtrators, do and ſhall well and truly pay or cauſe to be 
paid unto Joſeph Collins the Elder and his Aſſigns, Yearly and every 
* Year during his Life, One ANNu1TyY of 10. of lawful Money of 
< Great Britain, clear of All Taxes Sc, on the 25th of March 234 i 


I 29th 


8 
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cc 


younger ſhall find provide and allow to and for the ſaid Fo/o:h 
Collins the Elder, good and ſufficient Meat Drink Waſhing and 
Lodging IN the Dwelling-bouſe at Crundall-Fnd aforeſaid ; Ihen 
this Obligation to be void: But if Default thall be made in the 
Payment of the ſaid ANNUITY of 10 J. or any Part thereof, at or 
upon any or either of the Days abovementioned for the Payment 
„thereof; Or ij he the ſaid Jeep Collins the Younger ſhall n'gleet 
<© or refuſe to MAINTAIN AND KEEP the ſaid Joseph Coliius the 


ce 
cc 


Cc 


„Elder, during his natural Life, As AroRESAID; Then, and in 


«© Either of the ſaid Caſes, to be and remain in full Force and 
« Virtue,” 


The Detendant (having Leave to plead ſeveral Pleas Se,) pleaded 
a SET-OFF, (as is beforementioned) to the former Part of the Condi- 
tion, which was for Payment of the Annuity. And, as to the latter, 
He pleaded That the Houſe at Crundall-End was the Houſe where the 
ſaid Joſeph Collins the Younger dwelt, and ever ſince has dwelt, with 


his Family; And that he did admit the ſaid Jo/eph Collins the Elder, 


and receive him into the ſaid Houle ; and did, Ai his Departure at- 


termentioned, find provide and allow to the ſaid Joſeph the Elder Meat 


Drink Sc [in the Words of the Condition:] But that he the (aid 


Je pb the Elder, of his own Accord, DEPARTED FROM THE SAID 
Hos at Crundall-Eud, and has never yet returned, to be THERE 
provided with Meat Drink &c (ut jupra) ; Nor hath ever required 
to be provided with any, or to have any allowed, THERE. And 
the ſaid Jh the Younger has a/ways been ready to have provided 
the ſaid 7o/eph the Elder with Meat Drink Ge (ut ſupra) AT and 


IN the ſaid Dwellms-houle, if He had not departed, or would have: 
returned THITHER: But that He always has refuted and ſtill does 


_ refuſe to return; but has continued abjent from THENCE, Therefore 


he could not provide him with Meat Drink Sc (ur ſupra) AT or 1N 
the ſaid Droelling- Houſe. a es ods 


To this Plea, the Plaintiff demurred : And the Defendant joined. 


in Demurrer. 


Mr. Serj. Posle, on Behalf of the Plaintiff, argued That this 
Cafe of an Annuity or Yearly Payment does not fall within the * Sta- V. ance, da. 
tute of 8 E. 2. c. 24. § 5. concerning Set-ofts; becauſe the Action is 799. Prijen- 
not brought tor a Sum complete and certain, but for 1 Part of a grow- © * ys 


ing Sum payable /r Life ; whereof future Payments will be con— 


tinually becoming due. 


Now if the judgment be here entered for the Remainder (as that 


Act direQs,) it pailes in rem judicatam ; and the Plaintiff cannot re- 
cover any more, on any future Default of Payment, upon the ſame 
Bond. | . n 1 


PazT IV. Vos. II. 8 Fe By 


7 29th of September Vearly; And if the ſaid Poſeph Collins the & P. 821. 
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Trinity 3 erm 32 & 33 Geo. 2. 


* By § 4. of this Act, The Proviſion for ſetting mutual Debts one 


: aoain{t he Other, was looked upon as highly juſt and reaſonable at 


27 Times: It is therefore provided that the Clauſe in 2 G. 2. c. 22. 
<« for ſetting mutual Debts One againſt the Other“ ſhall be and re- 
main in full Force for ever. 


Section 5. of this Act of 8 G. 2. c. 24. provides That by Vir- 


ce tute of the ſaid Clauſe in 2 G. 2. c. 22. (which is thereby made 
* perpetual,) Mutual Debts may be ſet againſt each other, either 
by being pleaded in Bar, or given in Evidence on the General 


« Tue, in the Manner therein mentioned, te ithſtanding that 
« ſach Debts are deemed in Law to be of a differ-nt Nature; Un- 
« lefs in Caſes where either of the ſaid Debts thall accrue by reaſon 


of a Penalty contained in any Bond or Specialty; and in all Caſes 


« here either the Debt for which the Action hath been or ſhall be 
brought, or the Debt intended to be ſet againſt the ſame hath 
« accrued or ſhall accrue by reaſon of any ſuch Penalty, the 


„Debt intended to be ſet off ſhall be pleaded in Bar, in which 
«© Plea ſhall be ſhewn how much is truly and juſtly due on either 


Side: and in Caſe the Plaintiff ſhall recover in any ſuch Action 


or Suit, Judgment ſhall be entered for xo MORE than ſhall appear 
ce to be truly and juſtly due to the Plaintiff, after one Debt being 


125 ſet againſt. the other as aforeſaid.” 


This 15 not a Bond . FER 88 of Covenants 


or Agreements contained in any Deed or Writing: It contains a 


quite different and diſtinct Condition. I he preſent Action is an 
Action of Debt upon a Bond conditioned to 0 0 all 2 Annuity and naiu- 


ram a Parent. 


Mr. Serj. Hewitt fegtra—This is is a new Caſe. 


The Setting off of mutual Debts ariſes on 2 G. 2. b. 22. 8 4; 
(which was a temporary Act,) and on 8 C. 2. C. H. 4 5. (which | 


makes the former pert petual % 


This laſt Section (§ F.) provides, gener: ally: ih That wlorever the 
Debt ariſes upon a Bord or Specialty with aP enalty, and accrues 
& by reaton of ſuch Penalty, a Sct-off may be pleaded ” My 
Brother Poole lays, ** It extends only to Caſes where the Debt is a 
« Sum certain.” But the Words of the Act are general; and are 
not at all confined to Sums certain. And the Plaintiff may after- 
wards recover, for ſubſequent Defaults; notwithſtanding the prior 
Jr: For the Ta will — remain a Duty. 


Our Plea Covers the whole Demand. 
Mr. 


1 Term 2 33 Geo. 2. 


Mr. Serj. Poole was beginning to reply But an + Obſervation * . 823. 
having been made by Mr. Juſt. Deniſon, upon the latter Part of the + * Whether | 


the Son was 
not obliged to 
maintain his 

Mr. Serj. Hewitt defired it might ſtand over till next Paper-Day ; Father gene 


rally, aohere- 


(intending to make a Motion, in the Interim, for Leave to amend.) 4% be ſhould 
To which 1 8 8 the Court agreed. | be ; though 
ULTERIUsS CONCILIUM. 


G ondition ; 


to lodge Him, 
only in that 


On the next Paper-Day, (26th June,) Mr. Serjeant Poole proceed=-/p*cifi Houle.” 
ed in his Reply; n Hewitt not having moved to amend.) 

He argued, that a Set-off could not be pleaded, under this Act: 

For this Act is general, and has no ſuch Proviſion as there is in the 

Act of 8, 9 W. 3. c. 11. F wt. dig. That the Judgment ſhall 

40 fland as a Security.” And therefore if the Plaintiff Ahould now 

recover Judgment, there would be an End of the Bond ; And there 

would remain 229 Security at all for future Payment of the Annuity. 


And he agreed with Mr. Scrjeant Hewitt, That this is a — Calo. 


Mr. Serjeant Hewitt inſiſted, that this Act of 8 G. 2. c. 24. 
differs materially from 8, 9 . 2. and from 4, 5 Ann. c. 16.4 13. 
for bringing in the Money, and having the Bond diſcharged. 'The 
preſent Act ſays © That the Plaintiff ſhall recover the um ey 
and juſtly due, and 79 more.” And my Brother Pale fays, 
„That after the Matter is paſſed in rem Judicatam, the Plaintiff 
cannot afterwards recover any more upon the jane Bond.” But 
Ianſwer, that the Plaintiff coould be at Liberty to bring an Action 
for any future breach: For the preſent Judgment (upon the Set- 
off) would not be for the Penally, but only tor the Sr tr uy and 
ujtly duc, and no more. 


Lord N Clauſes in 8, 9 M. z. c. 11. and 
8 G. 2. 7: 24: are extremely beneficial to the Sucgect, DE 


Therefore His Lordthup choſe, He ſaid, to conſider of it; and 
did not mean to give his Opinion at preſent, However, by way of | 
breaking Cafe, He entered into an Explication of the Ads; which 
Ie thought ought to be conſidered l together, as being made in 
part mater ia. So that Stoppage or Selting-off muit have the ſame 
Litect, under the. 8 G. 2. as Payment had under“ >, 9 W. 3. 


Therefore He thought, (at preſent,) that it was moſt 9 800 
to the Subject, that in the Caſe now before the Court, the Set- off 
ſpould be allowed. But he aſſured Serjeant Poole, that if They 
ſhould be of that Opinion on Deliberation, He ſhould not, as it 

was a new Caſe, be caught by his Demurrer : For that They 
would give him Leave to withoraw it, and ep. 
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Trinity Term 32 & 33 Geo. 2. 


EP. 824. Lord MANSFIELD now delivered the Reſolution of the Court; 


» 44, 


448. 


dis. That they were All (upon deliberate Conſideration) unani- 
mouſly and clearly of Opinion (as it ſtruck him before) That this 
is a Caſe wITHIN 8 G. 2. c. 24.4 4, 5. Where mutual De/7s may 


be ſet off, juſt as much as actual Payment of the Money might have 


becn re. 


Ile ſaid He would conſider how the law ſtood, before the Adds 
of 2 G. 2. c. 22. and 8 G. 2. c. 24. and under the Act of 8, 9 V. 


Jo C. 11. | | 


The Act of 8, 9 V. z. c. 11. is intitled An Act for the better 


* preventing frivolous and vexatious Suits.” The + laſt Clauſe of 


it is a Proviſion intended to meet the Caſe of Non-performance of 
Covenants and Agreements ſecured by Bonds or Indentures ; and 
which Covenants or Agreements are to be performed at diferent 


Times, or the Monies paid by Infallments &c. 


Before that Act, a Plaintiff could only aſſign One Breach, upon 


| ſuch Bond or Indenture: And if the Defendant could prove that 
the whole Debt was paid, there was an End of the Matter. But if 
the Defendant had only paid Part of the Debt, and nat the Whole, 
then the Judgment was taken for the hole Penalty: And this 


Judgment for the whole Penalty ſtood as a Security for the Rejidue 
of the Demand which remained unpaid. So that the Judgment 


ſtood for the c Penalty, though only Part remained due; and 
the Plaintiff was juſtly intitled only to that, and no more : Which 


often forced the Defendant, in fuch a Caſe, into expenſive Suits in 


Equity, for Relief. 


To prevent which, the I laſt Clauſe of this Act of 8, 9 V. z. 
c. 11. provides © That in all Actions, in any of His Majeſty's 


„ Courts of Record, upon any Bond or Bonds, or on any penal 
„ Sum, for Non- performance of any Covenants or A greements in 
0 any Indenture Deed or Writing contained, the Plaintiff or Plain— 


« tiffs may aſſign as many Breaches as he or they ſhall think fit; 


« And the Jury ſhall aſſeſs Damages and Coſts on fo many of them 
„as the Plaintiff {hall prove to have been broken; And the like 
«© Judgment hall be entered on ſuch Verdict, as had been uſuall 


„ done in ſuch like Actions.” Then there is a ſuitable Proviſion 


for ſuggeſting ſeveral Breaches, where the Judgment paſſes by De- 
fault, Confeſſion or on Demurrer. Then the Act provides, That 


if after Judgment and before Execution executed, the Defendant 


„ ſhall pay into Court all the Damages and Coſts on the ſeveral 
„ Breaches aſſigned and found, a Stay of Execution on the Judg- 
* ment ſhall bc entered upon Record: Or if, by Reaſon of any 


4 


„Execution 


TEE 


J 


Trinity Term 32 & 33 Geo. 2. 
Execution executed, the Plaintiff ſhall be fully paid and ſatisfied * P. 825. 
all ſuch Damages and Coſts, and the Charges of ſuch Execution ; 
then the Body, Lands or Goods of the Defendant ſhall be diſ- 
charged of ſuch Execution ; which ſhall likewiſe be entered 
upon Record. But yet, in each Caſe, the JupGMENT ſhall re- 
main as a further Security, to anſwer Damages to the Plaintiff for 

future Breaches : Upon which, the Plaintiff may have a Sci-e 
% facias on the Judgment, ſuggeſting other Breaches; whereupon 
there ſhall be the like Procceding as was in the Action of Debt 
upon the Bond, for aſſeſſing Damages on ſuch Breaches; And 
on Payment or Satisfaction, as before, of ſuch future Damages 

Coſts and Charges as aforeſaid, All further Proceedings ſhall be 

© AGAIN ſtayed; And ſo, toties quaties; and the Defendant his 
«© Body Lands or Goods ſhall be diſcharged out of Execution, as 
« aforeſaid.” ws LY 


— 


cc 


A very beneficial Remedy, and a very juſt One to the ſubject, 
this is. The JupGMeENT is to be for the whole Penalty, and is to 
remain as a further Security; though EXECUTION is to be ſtayed on 

Payment of the Sum due &c So that the Penalty is a Securt'y for 


y 
the Debt Intereſt and Coſts, upon any future Breach, 


Before this Statute, the acTuar PaymenT of Money in Diſ- 

charge of the Demand, was exactly upon the fame foot, as the 
.SET-OFF of a Debt is now put upon: And a Pleaof PAYMENT of 
a Sum of Money ſufficient to diſcharge the whole Demand was juſt 
the ſame then, as a SET-oFF of a Debt large enough to balance the 
whole Demand, is now : That is to ſay, It was a full Anſwer to 
the Plaintiff's Demand; And he could have 20 Judgment at all 
againſt the Defendant, 55 5 5 5 


hut if it had come out, that there had been a Failure of Payment 
of any Part of the Plaintiff's juſt Demand, the Plaintiff would have 
been intitled to take his JUDGMENT for the whole Penalty; (though = 
Exxcuriox was to be ſtayed on Payment of the Damage: already 
incurred, and Cofts :) And this Judgment for the auh Penalty was to 
ſtand as a Security, to anſwer future Breaches. e 


But the Payment here intended was to be an acTuaL Payment. 
For Stoppage, or Setting off Debt againſt Debt, was not then equi- 
valent to actual Payment: But Croſs Actions mult, at hat Time 
have been brought, for the reſpective mutual Debts. 


Since theſe two very beneficial Acts of 2. G. 2. c. 22. and 8 G. 2. 
c. 24. Stoppage, or Setting-off of mutual Debts, is become equivalent 
to actual Payment: And a Balance ſhall be firuck, as in Equity and 
Juſtice it ought to be = 2 
PART IV. Vor. II. FF: At 


- Trinity Term 3 & 33 Geo. 2. 


— 


* P. 826. 


. I 13. 


At Common Law, before theſe Acts, If the Plaintiff was as much, 
or even more indebted to the Defendant than the Defendant was in- 
debted to Him, Yet the Defendant had no Method to ſtrike a 
Balance: He could only go into a Court of Equity, for doing what 
1s molt clearly Juſt and right to be done. 


'The 2 G. 2. c. 22. was made to anſwer this juſt and reaſon- 
able End; and enacts * generally, That where there are mutual 
«© Debts between the Parties, One Debt may be ſet againſt the 


Other.“ Upon which Act of 2 G. 2 Doubts about the different 


+ See it, at 
large, ante 
5 pa. 822. 


Odjection. 


Natures of Debts have ariſen, the 8 G. 2, c. 24. was thereupon 
made: The 5th Section whereof is a ＋ General Proviſion + without 


Exception. So that the Objections which have been here made, on 


the Part of the Plaintiff, are made by e only. 
T7 is ob) eted, firſt, © That this is not an Action brought upon 


«eq Penalty for Non- Performance of an Agreement or Covenant 


| Anſwer, 


= contamed 1 in any Ind: nture Deed or W riting.” 


This i is an | Agreement between the Parties, and an Agreement # in 


Writing: The Condition of the Bend is an Agreement in Writing 
And People have frequently gone into Courts of Equity upon Con- 


1 5 O bjeclion, 


ditions of Londs, as being Agreements in Writing, to have a ſpe- 
ct cific Per formance of them. 


It is ſaid that if the Plaintiff ſhould take his n upon this 


Act of Parliament, it would not be a Judgment for the PEN AL v, 


but a Judgment only for the Sum due, and No MORE ; and that after 


the Matter has once paſſed in rem judicatam, the Plaintiff cannot 
afterwards recover any more upon this Bond, whatever may be- 


come due by future Non-Payments ; For that here is no Proviſion 


Anſwer. 


« that the Judgment ſhall fand as a Security for future Payments, 5 
as there was in the Act of 8, 9 W. 3. c. 11. made for the better 


preventing frivolous and vexatious Suits. 


The Judgment is indeed by this Act of 8 G: 2. directed to be 


entered © for no more than {hall appear to be juſtly and truly due 
« to the Plaintiff:” But it is clearly within the Words and Meaning 


of the Act, That the Penalty is to ran as a Security againſt future 
Breaches, in this Caſe of a Ser- pleaded, as much as it would 
have done upon the Act of 8, 9 W. 3. c. 11. if Payment had been 


made agreeably to the Directions therein contained, 


But as this has not been 8 ron ſettled, « That a 1 may be 
*« pleaded in ſuch a Caſe as this, where the Condition is for the 
Payment of an Annuity or growing Sum, It would be hard to 


bind the Plaintiff down 8 to his Demurrer. Therefore my 


Brother 


Trinity Term 32 & 33 Geo. 2. 


2 Brother Poole may move to withdraw the Demurrer, and to reply P. 827. 


in a proper Manner: Which will give the Plaintiff an Opportunity 
of diſputing the Debt pleaded by ak of Set-off, if he thinks 


Proper. 


Which Mr. Serj. Poole moved accor dingly: And the Court grant- 
ed it; but added that it ſhould be upon Paymant of Cofls. 


Wilſon ver. Day. 


HIS was an Action of Treſpaſs for breaking and entering the 
Plaintiff's Houſe, and taking away his Goods. Not Guilty” 


was ee And alſo (by Leave) a Juitification under a Commiſſion 
of W awarded againſt one Lauſon. £ 


At the Trial, the Matter was referred to the Opinion of the Court. 


N. B. John Day (the Defendant) was a Meſſenger under the ſaid 


Commiſſion of Bankruptcy ; and in this his Juſtification, made Title 
to the Poſſeſſion of the Houſe under an Aſſignment from the Com- 
miſſioners. 


The General Quettion reſerved for the Opinion of the court was 


4 Whether an Aſſignment made by Lawſon was, in itſelf, an Act 


* of Bankruptcy :” And it was directed to come on, by TOP of | 


Motion. 


Lord MANSFIELD Rated the material F acts of the Caſe to be to | 


the following Effect. 


One Lawſon, a Trader, wh was concerned with one Titty i in 
circulating Notes, and was really indebted to the Plaintiff Wilſon, 
being in a Fright on Tirley's Going off, ſent for MWilſon on the Thurſday 
(the 16th of November,) and told him * that Trt/ey was gone off, 
and that many Notes were ſtanding out againſt Him, and that he 

could not ſtand his Ground” and therefore propoſed to ſecure 
Wilſen: And on the Saturday following (the 18th of November) ſent 
for an Attorney and preſſed him to draw an Aſſignment immediately 


from Him the faid Lawſon to Wilſon. The Attorney could not do 
it till the Monday; and it was privately executed on that Day, though 
it bore Date on the preceding Saturday, It was executed to Mul- 


ſon, to ſecure Money REALLY DUE 79 him, and which He was 


liable to pay on Lawſeon's Account: And it purports to be only a Se- 


curity for ſuch Money, but does not L1guidate the Sum due. A Day 


or two after, a Defeaſance was executed ; which was a Separate 
Deed, making the former void upon Payment of all the Money due 
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Trinity Term 32 & 33 Geo . 


P. $28. *to JW pore: But this Defeazance did not ſpecify how much it was, any 
more than the Aſſignment did. After Payment of Wilſon's Debt; as 
to the Reſidue, it was tobe in Truſt for Law/on Himſelf. The Aſ⸗ 8 
ſignment was a general Aſſignment of EvERY THING that Lawſon 
had in the World; and imported that it was made to ſecure a large 
Sum (1800/7. or upwards.) It begun with a Recital © Whereas 1 
t am obliged, upon urgent and neceſſary Buſineſs to leave London; 
It recited alſo That Lawſon had not then Money enough by Him, 
nor could raiſe it ſoon enough to anſwer all the Demands that 
« IViIſen had upon Him.“ There was no Counterpart : And the 
Original remained in the CusropY AND KEEPING OF THE As- 
$1GNoR. No other Poſſeſſion was delivered, but only that a Letter 
of Attorney was given to One Beta (who was Clerk to Lawſon 
and privy to the Whole, and who was concerned in the bad Part of 
_ circulating the Notes,) - to collect, receive, diſpoſe, &c c: But 
the Goods continued in Lawſon's Houſe. No Notice was given to the 
Debtors of Lawſon, who owed Him Money, till Lawſon went off; 
which was in a few Days after. At the Trial it appeared that the 
Debt really due to Miſſon from this Lawſon, was about 18407: al- 
though the Deed, which recited Law/on's Circumſtances to be bad, 
and their Manner of dealing, recited alſo that there might be about 
3000 J. that Wilſon might be liabie to pay, but mentions only 30 l. 
as actually due; And then aſſigns every Thing in the World to Wil- 
Len; 1 Debts Sc Sc, without any Exception Whatioover: — 


Mr Serj. Whitaker, Mr. Morton, and Mr. L, ates were of Coun- 
fel for. the Defendant. | 


5 They 0 that the Deed itſelf is FRAUDULENT, and an F7 SER 
TON of Bankruptcy within * 21 J. I. c. 19. For it was in Truft for Lau- 


fon hiniſelf after Wilſon ſhould be paid ; and Was ee Private, 
at a Tavern, on the Monday at Night. | | 


1 was done in Contemplation of Lawſon's Running away ; And 
with Intent to give Wilſon the PREFERENCE ro ofher Creditors; 
And was therefore a Fx AUD upon the Ozher Creditors. It appears 


upon the Face of the Deed, Was that Law wſen was then become in- 
"6 * ſolvent. 


It aſſigns Avi his Effects 3 and neither ke 5 Ef- 
teas aſlgned, nor /iquidates Wilſon's Demand upon Lawſon. 


2 This ws iſ ble Poſſe ion was nor altered: Berbam remained the acting 
Agent, 45 . 


A. aldef. This is like the Caſe of * Sir e nee, v. De Mattos et 
e II. 1755. . 


_ AT _ . — 


Trinity Term 32 & JJ Geo. 2. 


* Mr Norton and Mr. Afton contra, for Wilſon the Plaintiff. * P. 829. 
This Caſe % uns from that of De Mattos. This is only in the 
Nature of a MoRTGAGE, to ſecure Mr. Wilfsn's Debt only, end in- 
demnify Him againſt the other Demands to which he was liable, 
and what He was likely to ſuffer on Lauſon's Account. The Sum 
of 1840 J. was then actually due from Lauſon to Wilſon : And the 
principal Operation of this Deed was to ſecure that Debt. 
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And a Trader who is likely to be become a Bankrupt may give the 
Preference to one Creditor, rather than to another, at any Ti ime be- 
fore his Bankruptcy. 


— 
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But it will be objected, ee that this Affignment was under a 0 9 


« templation of his becoming Bankrupt ; And: therefore 1s itlelf an 
Act of Bankruptcy. bs 


i 
Þ 
0 j 
vl 

4 

1 


Anſwer. This is only, or chiefly at leaſt, a Security for the 


1840 J. by way of Mortgage ; And Was therefore made for a valu- 
able Conſideration. 


The Deed does not import that he Was 1s abſolutely unable to an- 
{wer the Demands upon him; but only © that he had not then 
Money enen by him to anſwer them.“ 


And the Occation and Necedlity of his Abſo nce from London is 


| expreſsly recited to be upon urgent and neceſſary Buſineſs :” Which 
is very different from his Running away, or abſconding. 


The Intent of this Deed i is, expreſsly, to retain o * much as 


will ſatisfy Wilfon's Demands (though thoſe Demands are not in- 
deed ee Rae 1. 


Lord MANSFIELD thought it a plain Caſe, both upon the Deed, | 
and upon the Co lateral Circumſtances. | 


The Syſtem of the Bankrupt 165 is, that. the Bankrupt's Ef- 


fects ſhall be taken out of his own Poſſeſſion, and be divided equally 
amongſt ALL his Creditors. 
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In * Gainor's Caſe, (of the black Ginger,) the Deed was holden » See this Caſe 


to be void, and to be itſelf an A# of Bankruptey : Aud yet, in that cited at 7 | 
Caſe only One Creditor was virtually excluded. 2 1 | 
. | JJ or/ely et al 1 

| | | v. De Mattos | | 

9 | { Sladtr, 7, 
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Trinity Ter erm 52 & 33 Geo. 2. 


, P. 830. Alt is not neceſſary that the Deed: ſhould be fraudulent, os Ge- 
fivecn the Parties: Nor is this Deed at all ſo; for it is a very air 
Deed, as to the Parties. But it is made to PREFER this Same] 

Iliſſon to the Bankrupt's other Creditors, - 


Then he recited the Deed, and particularly the following Ex- 
preflions in it; vis. And whereas, by reaſon of Cc, I cannot at 
«« preſent raiſe &c, ſo ſoon as the Money due to the ſaid S. W. will 
=. become payable ; And whereas I am obliged, on Account of ne- 
=: «« ceſſary Buſineſs &c, to be abſent &c.” And He obſerved, that 
=— the Aſſignment i is of Every Thing that he bad in the World; not ex- 
x cepting even Apparel, SC. 


= Es Now though a Trader, before he becomes a Bankrupt may pr efer 
; One Creditor to Another, and may pay him his Debt; or may make 
An Decembir '& e with Poſſeſſion e Or (as was the Caſe of * Small 
i727. m v. Otdley,) may aflign Part of his Effects to One particular Cre- 

| e Aitor Yet an Aſſignment of his WwEHEOLIH Eſtate 1s of a very different 


Peere Wms. Confideration.: ; THA T tends to de . the whole Syltem of the Bank- 


427- hut ſee rupt Laus. 
it ſtated from P 


the Regifler- 5 
Hol, in De Here he aſſigns All, and inveſts his own Clerk with the ME: 


| Matters Eile, ment of his e infeead of the mee, 


ante 480, 

1481. 

5 ' This Deed is an Ad of Bankruptcy, itſelf. Tt defeats the Shs 
Bankrupt Law : Nothing remains for the Creditors in any Shape; 
But his WHOLE Eſtate 18 put into the Hands of his ow! T; ruſtees, 

immediately. Therefore he is of Courſe a Bankrupt, the Moment 

e has executed this Deed: F or there is Nothing at all left for his 
Creditors. And this! is for an e mpeg Demand, too: Which 


makes it {tronger 
Thus it Rands upon the Deep. 


But the CIRCUMSTANCES confirm it. 1 iS 719 viſible 

Change of Poſſeffion : And the Letter of Attorney * to receive the 

« Debts” is aſecret Tranfſcci51, unknown to every body elſe; Where 

+ 2oth Jars gs. according to the Cale of F Ryal v. Rocoles, there ought to be 


n N. ottce to the Creditors. 
 Canc'. See 


this Caſe alſo | . 8 
cited and dil- Therefore I think this Deed is % flſelf an Act of Bankruptcy. 
cuſſed in that | | ES. | | 


ot De Matter, ER, Es 85 : 15 | 
Mr. Juſt. DyxisoN concurred, for the fame Reaſons. 


e! ie alſo obſerved, that ſuch a Deed as this ought not to be 
Sabi hed ; becauſe the whole } Power that ought to be in the A 


- fegnees,.. 


1 — EI EE FORE PI"_R 
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Trinity Term 32 & 33 Geo. 2. 


E 


* fignees 1 is put into the Hands of Bel ham the Bankrupt's own \Thrk th P. 821 ls 


Which is directly contrary to the very End and Intention of the 
Bankrupt-Laws. 


It is apparent, that where a Trader conveys his wol Eſtate and 
Effects, it muſt be with an Intent to defeat his Creditors in general. 
And here, it is to ſatisfy an unliquideted Demand, too : Which is a 

Circumſtance that ſerves to confirm it's being the Intention of the 


_ preſent Deed. 
All theſe Caſes muſt | depend upon their Circumſtiances: And here 


they are as ſtrong as I ever met with, It is a Caſe thin the 


LETTER of the Ac. 


Mr. Juſt. FosTER—A Trader, before Bankruptcy, may pay a 
particular Creditor; Or He may mortgage his Effects to a parti- 


cular Creditor, with Poſe ion delivered; And here it is a Mortgage, 


tis true, with a reſulting Truſt to.Law/on : But here is No ALTE- 


RATION OF POSSESSION; m0 DELIVERY; bien 1s the Badge of 


Ownerſhip. 3 rene s Caſe. 


This, If it were to be permitted, would 4 you the whole Men of 
[the Bankrupt- Laws. 


Mr. Juſt W LMOT was of the fame Opinion, 


If this ſhould be allowed, it would de feat a!l rhe Bankrupt-Lows, 


The Deed is a Conveyance of kin WHOLE Eſtate and Effects : 
And it appears to be made, when the Trader v was inſolvent and Run- 
ung gung. 


A MorxTG AGE by a Trader, of kia Effects, i is good, if he yarTs 


* 3C. "RR 


wirn 7he Poſſeſſion : And the Reaſon is, becauſe he might have 


+ _ abſolutely ſold it, and paid the Creditor the ee, 


But here is aConveyance of his wnoLE Eſtate and Effects; And 


No PossESSION DELIVERED ; no ALTERATION of Poſſeſſion : But 


the ſame Perſon, Betham, continued to act, Juſt as he was | uſed to 


do before. 


Thabo THIS DEED ALONE is an PE. of Bankruptcy, without 


meddling with any other Circumſtances collateral to it. 


This Conveyance of the WHoLE, without leaving any Thing at all. 
remaining towards ſatisfying the reſt of his Creditors, is a very diffe- 
rent Caſe from an Aſſignment of a berker PART of his Effects, 
to a particular Creditor. 5 
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Trinity Term 3 32. & 33 Geo. - 


* Lord MANSFIELD added, that a Colourable Exception of a ſmall 
Part of his Eſtate or Effects would not help the Matter: For the 
Court would never ſuffer that nE ſhould prevail, to take ſuch 


.a Caſe out of the General Rule, which is fo eflentially neceſſary to 


be obſerved, in Order to a due Execution of this Syſtem of Laws. 
The Coukæ was therefore unanimous, (and clearly ſo,) That 


there ought, in this Caſe, to be a JUDGMENT of NoxsviT 
entered tor the DEFENDANT. 


Rex ve. Poyall, 


R. Minn the wed Cauſe againſt guaſhing an Indictment againſt 
the Defendant, a Pariſhioner of Market-Deeping in Lincoln- 


55 Tire, for not ſending out his Carts &c, to the Six Days High- 


way Labour, purſuant to an Order from the Overſeers Sc. 


The Indi&ment ſets forth—That John Marel and . 1 
on the 23d of June Ec, at the Pariſh of M. 3 then and con- 
tinually from thenceforth until after the 29th Day of the ſaid June 
the Surveyors of the High-ways in the ſaid Pariſh, did appoint the 
ſaid 29th Day of June for the providing Stones &c, for the Amend- 
ment of the Highways; the fame being One of: the Six Days ap- 
Pointed for providing Stones Ec, for Amendment Ec, in the Year 
for which they were Surveyors. Then is ſets forth. that they gave 
public Notice in the Pariſh Church, of their having appointed the 
laid 29th of Fare for providing Stones &c. But that nevertheleſs, 
the Defendant, who on the fad 23d of ure, and. until and after 
the ſaid 29th of June, at the Pariſh aforeſaid, kept a Draught, well 
| knowing the Premiſſes, did not find and fend, on the ſaid 2gth of 
June, One Wain or Cart furnithed after the Cuſtom of the County 
:with Oxen or other proper Cattle and other Neceſſaries meet to 
carry Things convenient for that Purpoſe, and alſo two able Men 
with the ſame, for the providing Stones Ec, for Amendment of and 
working in the ſaid High-way in the Pariſh aforeſaid ; but therein 
wholly neglected and made Detault ; In Contempt Ec, and againſt : 

the F orm of the Statute Sc. 


F. 22 C. „ § 9: (Which iS the Statute here a; 


Three Cjections were taken to this Indictment : 21. 


1{t Objection—That John Maxely and J. Thornton are not ſufji- 
cently Me to be Surveyors of the ſaid High-ways : It is only 
„ that 


r 


Trinity Term 32 "& 33 Geo. 


40 * that they BEING Soreeyars Ge; And is not faid by whom I * 833. 
were appointed. 


2d Objectionlt is not ſaid, on what Day they were fo appointed. 
Whereas a particular Time is preſcribed by the Act of Parliament, 


for their Appointment, V. § 12. which limits it fo . Day in 
Chriſtmas Week. 


zu Objection That a * PARTICULAR REMEDY is appointed by * 7. anti, 8oo 

this Statute of 22 C. 2. c. 12. namely, in & 9 and 12: And there- to 807. Rex 

fore, this being a NEW OFFENCE created by this Statute, and the eee 
Statute preſcribing a PARTICULAR REMEDY, that particular Reme- ba. 804. 

oy muſt be purſued ; And an INDICTMENT will No lie. 


Mr. Vinn's Anſwers to the Objections, were as follows. 


To the 1ſt Objection, He anſwered, that 2 Med. 128. Rex v. 
Moor, is in Point That the Words © BEING above ſuch an Age,” 


are good in an Indictment. And theſe Words are ** BEING then 
25 Sur veyors. 5 


To the 2d Obj Jedi, Hie anſwered, That the Allegation That 


« they being then Surveyors,” is. ſutficient; wit bout e when 
5 they were ſo appointed. 


'To the za Objection-— That this i is in err an inditable Office: = 
and was fo, AT the Making of 22 C. 2. c. 12. 


The Act of 2 & 3 Pb. & M. c. 8. is the ficſt Statute that gives 

« Forfeiture for Default in this reſpect. The 5 Euz.-c.13-F8. 
gives Power to the Seſſions, to proceed to enquire of Defaults, and 

to aſſeſs Fines for them: (Which muſt be by way of Indictment.) 


In Weſt's Precedents, 2d part, & 218. Anno 34 Alix. there is an 
Indibi ment for this ſame Offence. 


Or, perhaps, the Defendant nicht be out tof the Juriſdiction of 


the Juſtices : And if lo, the e could not e as tho Act 8 
directs. 


And this is a mandatory. Statute. 


Mr. h 7 "IR contra. 


In Support of the 1ſt and 2d Objections It ought to have been 
mentioned by whom, and when the Surveyors were appointed. 
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P. 334. *In Support of the 3d Objection, He cited 2 Hawk. P. C.-211. 


„V. ate go. & 4. Where the Rule is particularly and expreſsly laid down. And 
the true Rule 22 C. 2. c. 12. § 9. preſcribes a particular Method: So alſo does 
veclired by § 12. of the ſame Statute, In 7 Rep. 36. (On penal Statutes,) It 
Lord Mayſ- was reſolved “ that the Act which gives the Penalty, ought to be 


Heli. « purſued.” Brownl. 106. Rex v. Marriot, 1 Show. 398. Ste- 


phens v. Watſon, 1 Salk. 45. Palm. 388. S. P. 2 Ro. Rep. 299. 
Cro. Fac. 643. Caſtle's Caſe. Queen v. Watſon, cited in 6 Mzd. 86. 
Rex v. Davyes, 3 Keb. 34. Rex v. Sparks, 3 Mod. 79. 


Lord MANSFIELD— 


As to the 3d Objectionlt was an Offence indiftable, BEFORE the 
Appointment of the Summary Remedy preſcribed by the Statute of 


4 See it cite 22 C. 2. The Caſe of + Rex v. Davis, M. 28G. 2. B. R. was of 


at large, ante 


303, 864. the ſame kind. Therefore the Summary Juriſdiction 1 is | CUuMU- 


V. ante, 80s. LATIVE, (although there 1s:another Remedy given, ) and does NOT 
Cs exaude the Common-Law Remedy. 


I do not approve of Adio, where there is another Remedy: 


4. ant, 804. It carries the Appearance of 4 Oppreſſion. Vet it is not to be under- 


accord. 


ſtood that We are oBLIGED to quaſh Indictments upon Motion, in 
every Caſe, where they are not to be e 1 a Demurrer, 


As to the Iſt obe Rion—* Be; ng” is a ſuſfcient Avermeat. 
And the 2d Objection has Nothing i in it. 
Mr. Juſt. Dex ISON concurred. 


The Ru E was therefore DISCHARGED. 


een, ee Foe Rex cer. Cowie 


July 1759. 


N ſhewing Cauſe {anon Tueſday 23d January laſt) why a SU- 
 PER&EDEAs ſhould not iflue, to a CERTIORARI directed to 

the Mayor and Corporation- Juſlices of BERWICK, to remove an 
Indicimeut for an Aſſault;“ and alfoon the Adverſe Party's ſhewing 


. See both Cauſe (at the ſame Time) againſt other * Croſs-Rules for Ar T acu- 


Rules (ve, 


| MENTS againſt the Juſtices to whom the ſaid Certiorari was di- 
tim) at the DO 


End of this. reted;-* for retuting to receive or return the ſaid Certiorari; and 


Caſe, pa. 864. ** for committing the Defendant to Priſon on his Refuſal to plead 
in their Court of Seſſions and Gaol-Delivery, after he had offered 
* his Certiorari to them, and tendered ſutlicient and proper Sccu- 
rity thereupon ;— 


It 


i - rinity Term 32 & 33 Geo, * 


as 
hs ttt 


* * — — 


* It was inſiſted by Sir Richard Lleyd, Mr. Gude and Mr. SI * p. 835. 
wyn, who were Counſel for the Corporation- Juſtices (and conſe- 
quently, argued for the Superſedeas, and againſt the Attachments,) 
That 7% Court have 20 Juriſdiction over BERWICK ; where the 
Proceedings are not according to the Laws of England, but accord- 
ing. to a quite different Law. 


Berwick, they ſaid, was formerly Part of rn 
was ours only by Congueft, and remains un- incorporated with Eng- 
land, and is governed by its own former Laws. 


0m Wit — Te ů — —U—ͤ—ü ꝙ — A a 


Its is in the very ſame Situation as Treland » Was, immediately ber nh 
it's being conquered. (V. 8th Vol. of State Trials, Pa. 346. oh hd s 
Argument in Lord Magwire's Caſe. 7 
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A conquered, Country retains. its OWN. „ Laws, till Others are e given 
by the Conquerors. 
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No Certiorari therefore lies, to BER WIC k. 


The proper Method would be, to iſſue a Commiſſion, to o judge 
according to their own Laws. So, as to Jamaica, Guernſey, Ferjey, 
Sarke &c. * 2 Salk. 411, Blanchard v. Galdy. Hale's Hiſtory of * . , If 

the Common Sw 193, 186, Lan 188, kt e Cale, 7 m_ ue. 
21, 23. 


But ſuppoſe the King Himſelf to be a a It may be ſaid «« that 

« He may chooſe his Court. Yet ſtill it ought to be tried according 
to the Laws of the Place where the ( "ule. ariſes. And Hale 186. 

does not contradict this: For he does not ſay where it ſhall be tried. 


In 11 E. z. (amongſt the Records of the Tower) as is aſſerted in 
'Catvin's Cale, 7 Rep. 23. 4. 6 there is a Commiſſion to the King's 
Juſtice of Berwick upon Tweed and Scotland, to try according to the 
Laws of the Place, ©** Secundum legem et conſuetudinem. Regni Scotice.” 
And as Berotc# is in ns County, How or where could this Matter be 

tried, if a Certiorari ſhould go! 


Sar is a mandatory Writ remedial. Therefore it can ct 

extend beyond the Realm of England. Caluin's Caſe 20. a. is expreſſly 

ſo. And no Certi;rari ever did go; ſo as that there has been any 
\ Proceeding upon it: Perhaps they may have been ſent out ex in- 
proviſo ; And N othing further done upon them. 


To prove * that Berwick is no Part of England,” * cited 1 Sid, 
1 "_- Fackſon and Criſpe v. Mayor &c of Barwick ; and 2 
olt 


Trinity Term 32 & 33 Geo. 2. 


FP. 8 


* Edi. 4th. 
. and Lord of Ireland, To all Arch- 8 Bithops Abbots Priors 
Dukes Earles Barons Juſtices Sheriffs Miniſters and to all Bailiffs and 
T Edw. zd. 


36,* bolt 387. Cremer and J. vokley's Caſe ; | where a Caſe is cited, of 


* Debt on an Obligation, and the Venue laid at Barwick; which 
« Was adjudged againſt the Plaintiff; becauſe the Court bad NOT 
& Juriſdiction.” 


Informations indeed were lately granted, for Bribery in the Elec- 


tion for Berwick ; though they never came to any Effect. (Rex v. 
augen, Hil. & Paſeh. 1755. 9 1 8 


The Act of 8, 9 W. z. c. zz. (which perpetuates 5, 6 . & M. 


c. 11.) requires the Recognizance to be conditioned * to try at the 
next Aſſizes for the County, where the Indictment was found.” 

But Berwick is no County of England. 2 Shia. 305. Mayor of 
| Berwick's Caſe declares fo, And that the King's Writ does not run 
5 into Berwick. 


Therefore if this Certiorari, ſhould be granted, it would occa- 


lion a F ailure of Juſtice, 


Lord M ANSFIELD ſaid, it was necelliry for. the Court to know the 
Conſtitution of Berwick perfectly, and ſearch it to the Bottom, 
before they could give any * And for that Purpoſe, 


Both. Tr Dares themſelves: and likewiſe the Defendant's 8 Comm 


ſel, deſired an Opportunity of ſeeing the Charters of that Town. 


The whole Matter was therefore ADJoURNED; that the Charters 


of the Corporation of Berwic# might be inſpected. and . 
Wich was accordingly afterwards done. And 


op he Subſtance of cheir ſeveral Charters is as ; follows— 


| From the Year 1296, (when this Town was communes by Ed. 


auf the Firſt,) this Corporation hath had ſeveral Charters granted 
to it by different Kings and Queens of England; particularly One in 
the Reign of Edvard 4th; In the Introduction to which, it appears 


« that ſeveral Charters had been gr anted to the Town of Berwick, 
fs by his Anceſtors, before his Reign.” Jt is to this Effect— 


* Edward by the Grace of God Kia of England and of France 


his faithful People, Greeting We have ſeen the Charter of + Edward 
late King of England our Progenitor, made in theſe Words, —Ed-_ 
ward by the Grace of God King of England and of France and Lord 
of Ireland, To all Arch-Bithops &c. &c. We have ſeen the Char- 


ter which We lately cauſed to be made, in theſe Words Edward 


* 


Trinity Term 32 & 33 Geo. 2. 


— 


Arch-Biſhops &c. It appears to Us by Inſpection of the Rolls of the 


Chancery of * Edward late King of England our Grandfather, that“ Ea. ift. 


our ſaid Grandfather cauſed his Charter to be made in theſe Words, 
« Edward by the Grace of God King of England Lord of Ireland 
* and Duke of Aguitain, To all Arch-Biſhops Biſhops Abbots Priors 
«« Earls Barons Juſtices Sheriffs Mayors Miniſters and to all Bailiffs and. 
* others his faithful People, Greeting: Know Ye Sc.“ It makes this 


Town of Berwrck a Free Burrough, and the Men of it Free Burgeſſes: 


And after granting to them all the Liberties and free Cuſtoms of a 
free Burrough for ever, and impowering them to hold Guilds and 
chooſe a Mayor (to be ſworn in before the King, or before the Chan- 
cellor or Treaſurer and Barons of Scotland, if the King be nat pre- 
ſent,) and 4 Bailiffs, this Charter goes on as follows (v.) -' We 
further grant, that the aforeſaid Burgeſſes and their Heirs their Tene- 
ments which they have within the ſaid Burrough and ſhall have 


hereafter, in their laſt Will and Teſtament may freely bequeath to 
whom they will, without Lett of Us or our Heirs or Miniſters 
whatſoever; And that they ſhall not implead nor be impleaded ELSE= 
WHERE THAN WITHIN he ſame Town or Burrough bejore the 


Mayor and Bailiffs aforeſaid, de aliquibus Tenuris intrinſects T ranſgreſ- 
ſionibus aut Contractibus intra eundem Burgum factis. We grant 
furthermore (to the aforeſaid Burgeſſes) that they have the Return 
of all our Writs touching that Burrough ; So that no Sherift nor 


other Bailiff or Miniſter of ours enter that Burrough, to do any 


Office there for any thing to that Burrough belonging, bnt in De- 
fault of the Mayor and Bailiffs of the ſame Burrough: And that the 
ſaid Burgeſſes and their Heirs, per brevia noſtra de cancellaria Scotice, 
may chooſe a Coroner de ek 5 Sc.“ Then it grants a Priſon, and 
ſeveral Frivileges. 


Furthermore We will and grant chat the ſaid Purgeſſes hall not 


aA be put upon any Aſſizes Juries or Recognitions, by reaſon of their 


«« Intrinſic Tenure, againſt their Wills, out of the aforeſaid Bur- 


"Og. 


This e of Edward iſt grants two Markets, a Fair, and 


ſundry other Privileges to this Corporation; and bear: Date on the 
4th of Auguſt Anno Regs 30." 


The Charter of 8 3d recites © That the former Charter 


4 (of Edward iſt) afterwards fell into the Hands of Robert A Brus, 
„ when He took the Town of Berwick; and was carried away by 


< Him:” But Edward zd by his firſt Charter (dated 4th June Anno 
regni 10.*) exemplifies and confirms it; And by his ſecond Charter 
(dated 28th March Anno regni zo.“ which is an Inſpeximus of his 


own former Charter, he furthermore grants and confirms as follows 
—* And becauſe We are ſo much the more affectioned to our Realm 


Pak r IV. Vol. II. e . 


* by the Grace of God King of England and Lord of Ireland, To all *P.8 37- 
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*cf Scotland, for that the ſaid Realm, by our well beloved and truſ- 
ty Couſin Edward Baliol late King of the ſaid Realm of Scotland, 
was to Us given and granted; And therefore We affect, with a 
more earneſt Deſire, the Honours and Advantages as well of the 
ſame Realm, as of the Town of Brr wick yon Tweed, which, 
from the Hands of the Scots our Enemies (who, at the Time 
that We were employed in the parts of France about the Expe- 
dition of our Wars there, had invaded and taken it,) is by Us 
newly conquered ; We have granted and by this our Charter con- 
firmed, for Us and our Heirs, that our Burgeſſes of the ſaid 
Town of Perwzck their Heirs and Succeſſors in the ſame Town 


abiding and reſident, Have and Hold all and ſingular the Liber- 


ties above ſpecified, and the ſame Liberties and every of them 


from henceforth fully enjoy and uſe ; And likewiſe that the, ſame 
Burgeſſes their Heirs and Succeſſors be ruled by THE SAME 
Laws CusToMs AND UsAGEs that the Burgeſſes of the ſame 


Town had and uſed in 7he Time of ALEXANDER of famous Me- 
mory late King of Scotland ; without Impeachment of Us or our 


Heirs Juſtices Eſcheators Sheriffs or other our Bailiffs or Miniſ- 


ters whatſoever ; And that the Cuſtomers Weighers and all other 


Officers whatſoever that in the ſame Town {hall happen to be aſ- 


«© ſigned by Us or our Heirs, be reſident and abiding upon their Of- 
fices continually, So that by their Abſence or Default Merchants 
« upon Delivery of their Merchandiſe be not lett nor hindered ; And 
the ſaid Cuſtomers Weighers and Officers, or Burgeſſes of the the ame 
Town, to give an Account jor any Thing touching the ſaid Town, 
or their Offices in the ſaid Town, or to anſwer 2 any 7. reſpaſſes, 
„ Debts Covenants or any Contratts made or to be made in the Jame 


Town, for the which they ſhall be bound to anſiver to Us or our 


Fleirs, SHALL NOT BE COMPELLED TO COME ELSEWERE than 
before our Chamberlain of the ſame Town of Berwick or our J u- 


ſlices thereunto affigned WI THIN the ſaid Toren of BERWICK : 80 


that the Chamberlain always of the aforeſaid Town for the Time 


being, for all Things touching 5s Office, ſhall make his Ac- 
count before our Treaſurer and Barons of our Excvequer of ENG- 
LAND, ds before 01S Time hath been * 


The Charter of Eo. ath —onclinles with approving and con- 


firming Cartam prædictam (the 2d Charter of Eq. zd) and bears 
Date on the 18th of F AY Auno regni 2 


QUEEN ELIZABETE, by Letters Patent and to the Town of 


Berwick, dated 4th Moy Anno regni iwo. after mentioning the Letters 
Patent of Queen Mary and of King Henry the 8th, = the above 
Charter of Edward the 4th ratifies and confirms every Thing con- 
tained in Edward the 4th's Charter, H. 8th's and Queen Mary's: 
Which Charter of Queen Mary * is dated on the 2 5th of April Sos 


7g 


—_— 
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* regni primo, and is an Inſpeximus and Confirmation of that of P. 839. 


King H. 8th. which Charter of H. 8th bears Date on the 6th No- 


wember 2 H. 8. and is an Inſpeximus and Confirmation of the 
Charter of Edward the 4th. 


But the Charter under which the Corporation of Berwick now 


claim All their Privileges, and which is confirmed to them by“ + « & Je. 
Act of Parhament, is that which was granted them by King James . e. 28. 


the 1ſt, dated 30 April Anno re Sui ee The Preamble to 
which, is as follows— I 


James Sc. Whereas our Burrough of Berwick upon Tibecd! is an 


ancient and populous Burrough; and the Burgeſſes of the ſaid Bur- 


rough, fometimes by the Name of Mayor Bailifts and Burgeſſes of 
the ſame Burrough, and ſometimes by other Names, have had, 


uſed and enjoyed divers Liberties Franchizes Immunities Cuſtoms 


Pre- eminences and other Hereditaments, as well by divers Charters 

and Letters Patent of divers our Progenitors and Predeceflors Kings 
and Queens of England, as alſo by reaſon of divers Preſcriptions and 
Cuſtoms uſed and had within the ſaid Burrough ; And whereas our 

well- beloved Subjects the now Mayor Bailiffs and Burgeſſes of the 
Burrough of Berwick upon Tweed aforeſaid have humbly beſeeched 
Us „that We would exhibit and extend our Royal Grace and 
Bounty to the ſaid Mayor Bailiffs and Burgeſſes on this Behalf, 
and that we will vouchfafe (for the better governing ruling and 
e bettering of the ſaid Burrough) by our Letters Patent to make 

reduce conſtitute and create anew the ſaid Mayor Bailiffs and 
« Burgeſles into One Corporate and Politic Body, by the Name of 


Mayor Bailiffs and Burgeſſes of the Burrough of Berwick upon 


„ 
cc 


« Privileges Immunities and F ranchizes as to Us ſhall ſeem moſt 


<< expedient ;” We therefore, willing that from henceforth for ever 
| hereafter there be continually had and uſed one certain and un- 
doubted Manner in our ſaid Burrough, of in and about the 4eeping 

of our Peace, and for the ruling of the ſaid Burrough and of our 
People there inhabiting and of others thither reſorting, And that 
the ſaid Burrough may be and remain in all future Times a Bur- 


rough of Peace and Quiet, to the Fear and Terror of evil and the 


Reward and Nouriſhing of good Men, And alſo chat our Peace and 
other Facts of Juſtice and good Government may the better there be 


kept and done; and hoping that if the Mayor Bailiffs and Burgeſſes 


of the ſaid Burrough and their Succeſſors may by our Royal Grant. 
pre: greater and larger Dignities Privileges Juriſdictions Liberties 
and Franchizes, then they will think themſelves more eſpecially and 
ſtrongly obliged unto the Performance and Execution of their beſt 
Service to Us our Heirs and Succeſſors; And alſo at the humble 


Petition Cc &c We have willed ordained Cc And by the Preſents 
&c Do will and ordain &c. 


In 


Tweed, with Augmentation and Additions uf certain Liberties 
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* P. 840. * In this Charter, amongſt many other Privileges, are the fol- 
lowing: vis. A Power to make By-Laws, and to fine or impriſon 
| ſuch as break them; and alſo theſe enſuing Clauſes — 


Power to hold And We will, and for Us our Heirs and Succellors Do grant to 
eee, 6 Ws Mayor Bailiffs and Burgeſſes and their Succeſſors, that they 
and their Succeſſors, from henceforth for ever hereafter, may have 
and hold, and may be able to have and hold within the ſaid Bur- 
rough, a Court of Pleas, every Tueſday in every ſecond Week 
throughout the Year, to be holden before the Mayor Bailffs and 
Recorder of the ſaid Burrough for the Time being, or before any 
three of them (whereof We will that the Mayor of the ſaid Bur- 
rough for the Time being ſhall be Oze,) in the Guild-Hall or Toll- 
Booth of the ſaid Burrough ; And that they may hold, in that 
Court, by Plaints in the fame Court to be levied, or otherwiſe ac- 
cording to the laudable and reaſonable Cuſtoms before uſed and ac- 


— 


cuſtomed in the ſaid Burrough, Al and all Manner of Pleas Ac- 
tions Suits Complaints and Demands, as well real as 
mixed, of all perſonal Tranſgreſſions whatſoever with Force and 
Arms, and of whatſoever other Tranſgreſſions done moved arifing 
had or committed or hereafter to be done moved had or committed 
within the ſaid Burrough Suburbs Liberties and Precincts thereof, 
And of all and all Manner of Intruſials Tenures Bur gages Lands 
Tenements Goods Chattels Debts Pleas upon the Caſe Deceits Ac- 
counts Covenants Detinues of Charters Eſcripts Muniments and 
Chattels, the taking and detaining of Beaſts and Cattle, and other 
Contracts whatſoever of whatſoever Cauſe or Thing ariſing or in 
Time to come happening to ariſe within the ſaid Burrough Suburbs 
| Liberties and Precincts thereof, to whatſoever Sum or Value the ſaid 
Tranſgreſſions Debts Accounts Covenants Deceits Detinues or other 
Contracts ſhall amount; And that ſuch like Pleas Plaints Quarrels 
"Suits and Accounts may be there heard and determined before the 
faid Mayor Bailiffs and Recorder of the ſaid Burrough for the 
Time being or any 3 of them (whereof we will that the Mayor 
of the ſaid Burrough for the Time being ſhall be One) by ſuch and 
{ach like Proceedings Ways and Means according to the Laws and 
Cuſtoms of our Kingdom of England, or accor ding to the ancient rea- 
ſenable and laudable Cuſtoms of the aid Burrough beretefore uſed and 
allowed in the jaid Burrough, and in as large Manner and Form as 
in any Court of Pleas in any City Burrough or Town Corporate . 
within this our Kingdom of England or in our ſaid Burrough of 
Berwick upon Tww wed. heretofore hath been uſed and accuſtomed or 
| Cognizance of May or ought to be done. And further We will, and by theſe 
Pi om de po Pretents "He Us our Heirs and Succeſſors Do Grant to the ſaid Mayor 
en 06 hr Bailifts and Burgeſſes of the ſaid Burrough and their Succeſſors, that 
en, the) — ducceſſors from Time to Time in all iſſuing I. = 


Or I" 


"Trinity Term 32 & 33 Geo. 2. 


*r may have and may be of Farce to have the Copnizatice of all and * p. 841. 
all Manner of Pleas Quarrels Plaints Actions and Demands what- 
ſoever as well real as perſonal and mixed, in what Courts ſoe ver of 
Us our Heirs and Succeſſors moved and begun or to be moved and 
begun, of whatſoever Things Caules and Matters happening ariſing 
or growing within the ſaid Burrough Suburbs Liberties and Pre- 


cincts thereof, as they have been anciently accuſtomed within the 
ſaid — 


Furthermore, We will, and by theſe Preſents for Us our Heirs and Not to be pat 


Succeſſors Do Grant to the ſaid Mayor Bailiffs and Burgeſſes of the in Afliſe e, 


ſaid Burrough and their Succeſſors, that the ſaid Mayor Bailiffs and Barga. 


Burgeſſes of the ſaid Burrough for the Time being be not put in 
Aſſiſe Juries Attaints or other Recognizances, by reaſon of any In- 
truſials Tenures or againſt their Wills, without the ſaid Burrough ; 
And that the ſaid Burgeſſes of the ſaid Burrough and their Succeſſors 
be not conſtrained or compelled by Us our Heirs or Succeſſors or our 

Officers or Servants of Us our Heirs or Succeſſors, to go or to be 
ſent to War without the ſaid Burrough and Suburbs Liberties and Nor tobe ſent 
Precincts thereof, but by the Special Commandment of Us our Heirs? I 
and Succeſſors, as before in the ſaid Burrough hath been lawfully uſed 
and accuſtomed ; And that no Man may take Lodging within the Return and 


ſaid Burrough by Force or by Livery of our Marſhals of Us our Heirs Execution of 


or Succeſſors. We have granted, moreover, and by theſe Preſents for to 3 —_ 
Us our Heirs and Succeſſors of our ſpecial Grace and of our certain 


Knowledge and mere Motion Do Grant to the ſaid Mayor Bailiffs 

and Burgeſſes of the ſaid Burrough and their Succeſſors, that they 
may have the Return of all our Writs Precepts and Proceſs of Us 

our Heirs and Succeſſors, of whatſoever Courts of Us our Heirs or 
Succeſſors coming and ariſing within the ſaid Burrough, and the 
Execution of them; So that no Sheriff Miniſter or Bailiff for us our 

Heirs or Succeſſors ſhall enter into the (aid Burrough Suburbs, Li- | 

| berties or Precincts thereof, to do any Office there for any belon- | | 
ging to the ſaid Burrough, but in Default of the Mayor and Bai? 
| liffs of the ſaid Burrough. And further, of our Special Grace and of ert hr 
our certain Knowledge and mere Motion, We have given and grant - c 5 

ed and by theſe Preſents for Us our Heirs and Succeſſors Do give extra Burgum. 
and grant to the ſaid Mayor Bailiffs and Burgeſſes of the ſaid Bur- 

rough and their Succeſſors, that the ſaid Mayor Bailiffs and Burgeſles 
of the ſaid Burrough or any of them, or the Cuſtom-Houſe Officers 
or Weighers of Us our Heirs and Succeſſors within the ſaid Bur- 
rough tor the Time being or any of them, ſhall not be employed 
nor ſhall be compelled to anſwer for any Intruſials Tenures or 
Tranſgreſſions Debts Contracts Accounts or any other Cauſes or 
Things within the ſaid Burrough Suburbs Liberties Limits or Pre- 
cincts thereof done or to be done, elſewhere than within the ſaid 


Burrough before the Mayor. and Bailiffs of the ſaid Burrough and | 
PART [V. Vor. II. „„ their 
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Trinity Term 32 & 33 Geo. 2. 
* P. 842. * their Succeſſors, or before the Juſtices of Us our Heirs and Suc- 
ceſſors aſſigned unto it within the ſaid Burrough and not elſewhere. 


—_ 
1 


Mayor ge, to And further We will, and by theſe Preſents for Us our Heirs and 
be belles Succeſſors Do Grant to the ſaid Mayor Bailiffs and Burgeſſes of the 
intra Burgam, ſaid Burrough and their Succeſſors, that the Mayor of the ſaid Bur- 
rough for the Time being, and the Recorder of the ſaid Burrough 
for the Time being, and ſuch Burgefles and Aldermen of the ſaid 
Burrough'who have ſuſtained the Office of Mayor of the ſaid Bur- 
rough or hereafter ſhall ſuſtain it, after they have executed the ſaid 
Office of Mayoralty, as long as they ſhall be Burgeſſes and Alder- 
men of the Burrough, and every one of them, may and ſhall be for 
ever hereaiter from hencefor th, within the ſaid Burrongh and within 
the Suburbs Liberties and Precincts thereof, our Juſtices for Us our 
Heirs and Succeſſors to keep and preſerve and caule to be kept and 
preſerved the Peace of Us our Heirs and Succeffors within the ſaid 
Burrough Liberties and Precincts thereof, And alſo to keep and cauſe 
to be kept all Ordinances end Statutes for the Good of our Peace 
and for the Preſervation of the fame and for the quiet Ruling and 
Governing our People publiſhed within the ſaid Burrough Suburbs 
Liberties and Precincts thereof in all their Articles according to the 
Force Form and Effect of ſuch Ordinances and Statutes, And to 
chaſtiſe correct and puniſh all and all Manner of Perſons what- 
ſoever of what Eſtate Degree or Condition ſoever they ſhall be, 
offending againſt the Form of thoſe Ordinances and Statutes or 
any of 3 within the ſaid Burrough Suburbs Liberties and Pre- 
cincts thereof, and to do that all thoſe within the ſaid Burrough : 
Suburbs Liberties and Precincts thereof who ſhall threaten any 
of our People to hurt their Bodies or burn their Houſes to find 
ſufficient Security before them or any of them for the Peace and 
good Behaviour towards Us and our liege People, and if they 
1hall refuſe to find ſuch Security then to cauſe them to he ſafel 
574.0 EDT I the Gaol and Priſon of the faid Burrough until they find 
Juſtices of ſuch Security; And that the Mayor Recorder and ſuch of the 
_ Ojer. and Ter- Aldermen or Burgefles of the faid Burrough who have at any 
: Bagim. Time borne the Oftice of Mayor or hereafter ſhall bear it, after 
they have borne the ſaid Office of Mayor of the ſaid Burrough and 
as long as they ſhall be Burgefſes or Aldermen of that Burrough, 
or any three or more of them (whereof We will that the Mayor 
and Recorder of the ſaid Burrough for the Time being be Two) 
may have from henceforth for ever hereafter full Power and Autho- 
rity from Time to Time to enquire and determine within the ſaid 
Burrough Suburbs Liberties and Precincts thereof of all and all Man- 
ner of Felonies Murders Homicides Robberies Aſſaults Riots Routs 
Forces | forcible] Entries into Lands and Tenements Treſpaſſes againſt 
the Peace of Us our Heirs and Succeſlors unlawful Conventicles Am- 
bidexters Conſpiracies Contempts Concealments, And alſo of all Miſ- 
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Trinity Term 32 N 33 Geo. 2 * 


* priſions Offences Miſdeeds Defaults Negligences Cauſes and Articles TP. 843: 
which do belong or hereafter may be able to belong to the Authority 
or Power of Juſtices or Keepers of the Peace of Us our Heirs or Suc- 
ceſſors, in as ample Manner and Form as any Juſtices or Keepers of 
the Peace of Us our Heirs or Succeſſors in any of our Counties with- 
in this our Kingdom of England, by the Laws and Statutes of the 
SAME Kingdom, for the Oftence ſo done and committed in the ſaid 
County, as Juſtices of the Peace, may be and may be able to hear 
and determine. And alſo We will, and by theſe Preſents for Us our Ard of Gzol- 
Heirs and Succeſſors Do grant to the ſaid Mayor Bailitfs and Burgeſſes 2 — 
of the ſaid Burrough and their Succeſſors, That the Mayor and Re- 5 
corder of the ſaid Burrough for the Time being, and fuch like Bur- 
geſſes and Aldermen of the ſaid Burrough who at any Time have 
borne er hereafter ſhall bear the Office of Mayor of the ſaid ur- 1 
rough, after that they have borne the ſaid Office, as long as they | 1 
-ſhall be Burgeſſes and Aldermen of the ſaid Burrough, or any three 8 
or more of them (whereof We will that the Mayor and Recorder 
of the ſaid Burrough ſhall be Two,) from Time to Time hereafter 
may be our Juſtices, And every one of them from Time to Time 
may be Juſtices of Us our Heirs and Succeſſors, from Time to Time 
to deliver the Gaol of the ſaid Burrough of the Priſoners being there- 
in; And that the Coroner for the Time being ſhall make Return The Coroner,” 
from Time to Time of all Juries Inquiſitions Pannels Attachments jokes gl 
and Indentures by him taken or hereafter to be taken before the ſaid tend the ſaid 
Mayor Recorder and the ſaid Burgeſſes or Aldermen of the ſaid Juſtices of 
Burrough for the Time being or any three or more of them (where- 27 _ 'x 
of We will that the Mayor and Recorder of the ſaid Burrough for cute their 1 
the Time being ſhall be Two,) when and as often as they will deli- age 3 1 
ver the ſaid Gaol of the Priſoners being in that Gaol; and be attend- Ho. i 
ing them in all Things touching the ſaid Gaol- Delivery, and the very. 
Commandments of the ſaid Mayor Recorder and Burgeſſes or Al- 
dermen aforeſaid for the Time being or any three or more of them 
(whereof We will that the Mayor I Recorder of the ſaid Bur- | 
rough be T'wo) ſhall execute from Time to Time, zu the ſame Mau- : i 
ner and Form as any Sheriff of our Kingdom of Eng/and have ac- 
cuſtomed and ought to do return intend and execute (any Manner of 
Way) by the Laws and Statutes of this cur Kingdom of ENGLAND, 
1— 5 the Juſtices of Gaol Delivery in any the Counties of the 
ſaid Kingdom; And that the ſame Mayor Recorder and Alder- Power to ereti i 
men of the ſaid Burrough for the Time being or any three or Wb =_ 
more of them (whereof We will that the Mayor and Recorder _ 
of the ſaid Burrough for the Time being be Two) may have 
and ſhall have, and may erect from henceforth hereafter, a | 
Gallows within the ſaid Burrough Suburbs Liberties or Precincts =_ 
thereof, to hang and execute Felons Murderers and other Malefac- — 
tors within the ſaid Burrough x hn to Death according to the 
Laws 
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P. 844. * Laws of England; And that the ſaid Mayor, Recorder, and ſuch 
And to atret like Burgeſſes or Aldermen of the ſaid Burrough who at any Time 
and commit have borne the 'Office of Mayor of the ſame Burrough or hereafter 
Fele Te. ſhall bear it, after that they have borne the ſaid Office, as long as 
they ſhall be Burgeſſes or Aldermen of the ſaid Burrough or any 
three or more of them (whereof We will that the Mayor and Re- 
corder of the ſaid Burrough for the Time being ſhall be Two,) may 
take and arreſt whatſoever Felons Thieves or other Malefactors with- 
in the ſaid Burrough Suburbs Liberties and Precincts thereof found or 
to be found, by themſelves or by their Miniſters or Deputies conſti- 
tuted in the ſaid Burrough; And that they may carry them to the 
Gaol within the ſaid Burrough, there to be kept in ſafe Cuſtody 
Vvrntil by due Proceſs of Law they ſhall be delivered, any other Ordi- 
The Corpora- nance Decree or Cuſtom to the Contrary notwithſtanding. More- 


tion to have 


all Fines, Et. over We have granted and by theſe Preſents for Us our Heirs and 


_ Sncceffors of our ſpecial Grace certain Knowledge and mere Motion 

Do grant to the ſaid Mayor Bailiffs and Burgeſſes of the ſaid Bur- 
rough and their Succeſſors, That they and their Succeſſors from 

| henceforth for ever hereafter may have enjoy and receive and may 

be able and of Power to have enjoy levy and receive, to the proper 

Uſe and Behalf of the ſaid Mayor Bailiffs and Burgeſſes of the ſaid 
Burrough and their Succeſſors, All and all Manner of Fines Ran- 

ſoms and Amerciaments whatſoever or for whatſoever Treſpaſs or 

other Offence or other Matters and Cauſes committed and to be 
committed within the ſaid Burrough Suburbs Liberties and Precincts 
thereof, And all and all Manner of Fines Iſſues Amerciaments For- 

feitures Profits and Perquiſites of the ſaid Court, fo to be impoſed 
or forfeited before the ſaid Mayor Recorder and Bailiffs in the Court 

of the ſaid Burrough, And before the ſaid Mayor Recorder and 
the ſaid Aldermen of the ſaid Burrough or any 3 or more of them 
as aforeſaid as Juſtices of the Peace or of our Gaol-Delivery 

Within the {ſaid Burrough Liberties or Precinct thereof, for what- 
ſoever Cauſe or Cauſes coming happening arifing or growing, as 
end Deo- before hath been uſed and accuſtomed in the ſaid Burrough ; And 
jt" de, alſo all and all Manner of Goods and Chattels whatſoever waived, 
Fogitives Sc, Deodands, Chattels of Felons and Fugitives outlawed and to be 
Ju outlawed waived and to be waived condemned and to be condemned 
adjudged and to be adjudged attainted convicted and to be convicted, 

of Fugitives and Men put in Exigents, of all and ſingular Tenants 
Inhabitants and Men Refident in the ſaid Burrough Suburbs Liber- 
ties and Precincts thereof, from Time to Time ariſing happening 
and coming; And that it ſhall be lawful to the faid Mayor Bailiffs 
and Burgeſſes of the ſaid Burrough and their Succeſſors, the fame 
Fines Iſiues Amerciaments Forteitures and Profits from Time to 
Time to levy and collect, by the proper Miniſters of the ſaid Mayor 
Bailiffs and Burgeſſes of the 1.1d Burrough, according to the Laws 
and Cuſtoms of England, or according to the ancient Cuſtoms of 
"ihe 1aid-Burrough, Ee: 
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* And further, of our abounding ſpecial Grace and of our certain * P. 845. 
Knowledge and mere Motion, We grant and confirm, for Us our qc... 
Heirs and Succeſſors, to the ſaid Mayor Bailiffs and Burgeſſes of the of Liberties, 
ſaid Burrough and their Succeſſors, All and all manner of lawful Grants, &c. 
Liberties Grants Franchizes Immunities Privileges Exemptions Quit- 
tances Juriſdictions Cuſtoms and free Uſages, as well by Land as by 
Water, as well within as without the ſaid Burrough Suburbs Liber- 
ties Limits and Precincts thereof, through our whole Land and Po- 
wer, in theſe our pretent Charters or in any other Charters of our 

Progenitors or Predeceſors Kings and Queens of England expreſſed 
or not expreſſed; And alſo all and fingular ſuch Lands Tenements 
Hereditaments Cuſtoms Liberties Privileges Franchizes Immunities 
Quittances Exemptions and Juriſdictions, which the Mayor Bai- 
liffs and Burgeſſes of the ſaid Burrough or any of them, by what 
Means or Names ſoever, or by what Incorporation ſoever or Pre- 
tence of any Incorporation, heretofore have had uſed or enjoyed or 
_ ought to have hold uſe or enjoy, to them or their Succeſſors for ever, 
of State of Inheritance, by Reaſon or Pretext of any Charters or Let- 
ters Patent or of any Uſe Preſcription or Cuſtom or by any other 
Manner Right or Title heretofore had uſed or accuſtomed; Not- 
withſtanding that any Charters aforeſaid were carried away and re- 
ö moved from thence, by Robert Bruce Ring of Scotland, our Pro- 
/ genitor ; And notwithſtanding that the ſaid Burrough of Berwick 
hath come into the Hands of our Progenitors Kings of Scotland, af- 
ter the ſaid Grants of our ſaid Progenitors Kings of England ; And 
although the ſaid Mayor Bailiffs and Burgeſſes of the ſaid Burrough | 
or their Predeceſſors or Burgeſſes of the ſaid Burrough or any 
of them, by whatſoever Name or Names or by whatſoever In- 
corporation or Pretext of any Incorporation heretofore known or 
incorporated or not incorporated, have uſed or enjoyed or not 
uſed or enjoyed the ſaid Liberties Grants Franchizes Immunities 
Privileges Uſages and free Cuſtoms: And We, of our ſpecial Grace, 
All and ſingular the Things above before granted and recited, for 
Us our Heirs and Succeitors, to the ſane Mavor Bailiffs and Eur- 
geftes of the faid Burrough and their Succelturs, Do grant and con- 
tirm and for ever ſtrengthen, by theſe Preſents. Wherefore We 
will and firmly command, for Us our Heirs and Succeſſors, th .t the 
ſaid Mayor Bailiffs and Burgeſſes and their Succeilors may have hold 
uſe and enjoy for ever all Liberties Authorities Juriſdictions Fran- 
chizes and Quittances aforeſaid, according to the Tenor and Effect 
of - theſe our Letters Patent, without Lett or Hindrance of Us our 
Heirs and Succeſſors, or Juſtices Sheriffs or other Bailiffs or Mini- 
{ters whatſoever, cr of any other of them ; Nulling and forbidding 
that the fame Mayor Bailifts and Burgeiles and the Men of the laid 
Burrough, or any of them, or any of the Burgeſſes of the ſaid Eur- 
rough 


Parr IV. Vor. I 3A 
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1 F. 840. 


Power to 
| make By- 
Laws. | 


impriſon or 
nàmerce ſoch 


and to levy 
ſach Fines 
"EF, TO ThE 

Uſſe of the 
Corporation. 


Power to fine = 


—_— 


* rough, by reaſo!: of the Premiſſes or any of them, by Us: or by 
our Heirs Juſtices Sheriffs Eſcheators or other Bailiffs or Miniſters 


© Us our Heirs or Succeſſors whatſoever, be letted moleſted or 


"qicved, or in any Thing diſturbed thereof. 


Some other Cl: (cs of the Charter, (and which were produced 


by thoſe who ſupported the Rule for the Certiorari,) were as fol- 
 lows— 


And further, of our abundant Grace, We will, and by theſe Pre- 
ſents for Us our Heirs and Succeſſors Do grant to the ſaid Mayor 


Bailiffs and Burgeſſcs of the ſaid Burrough and their Succeſſors, 


That the Mayor Bailiffs and Burgeſſes of the Burrough aforeſaid or 
the greater Part of them (whereof We will that the Mayor of the 
ſaid Burrough for the Time being ſhall be One) ſhall have and by 
theſe Preſents may have full Authority Power and Faculty of fra- 


ming conſtituting appointing ordaining making and eſtabliſhing, 


from Time to Time, ſuch like Laws Statutes Ordinances and Con- 


ſtitutions which to them or the greater Part of them (whereof We 
will that the Mayor for the Time being of the ſaid Burrough thall 


be One, ) in their beſt Diſcretion ſhall be thought to be good pro- 


fitable wholeſome honeſt and neceſſary for the good Rule and 


Government of the Mayor and Bailiffs and Burgeſſes aforeſaid and 
all and ſingular other Burgeſſes Officers Miniſters Artificers Inhabi- 


tants and Relidents whatſoever within the faid Burrough for the 
Time being. 


And that the Mayor Bailiff and Burgeſſes of the 3 afore- 
faid for the Time being, or the greater Part of them (whereof We 


as break them; will that the Mayor of the fad Burrough for the Time being be 


One,) as often as they ſhall frame eſtablith or ordain ſuch like Laws 
Inſtitutions Orders Ordinances and Conſtitutions in Form aforeſaid, 
may and may have Power to make ordain limit and provide ek 
like Pains Puniſhments and Penalties, by bodily Impriſonment or by 


Fines and Amerciaments or by either of them, upon and againſt all 
Otfenders againſt ſuch the Laws Inſtitutions Decrees Conſtitutions 


and Ordinances or any of them, as to the ſaid Mayor Bailiffs and 


Burgeſſes for the Time being or the greater Part of them (whereof 
We will that the Mayor of the ſaid Burrough for the Time being be 


One) ſhall be thought fit neceſſary and requiſite to be done tor the 
Obſervation of the ſame Laws Ordinances and Conſtitutions; And 


to levy and have the ſame Fines and Amerciaments, To the Uſe and 


Behoot of the aforeſaid Mayor Bailiffs and Burgetles of the ſaid Bur- 
rough and their Succeſſors, without Hindrance of Us our Heir or Suc- 
cettors or any other Officers or Miniſters of Us our Heirs or Succeſſors, 


and without any Account therefore to be made to Usour Heirs or Suc- 


ceſſors or r Miniſters of Us « our Heirs Or vuccetlors : All and Singular 
which 
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give them Title to the Las of England. 


Trinity Term 32 & 33 Geo. 2. 


* which Laws Ordinances and Conſtitutions, to be made as afore- * P. 847. 


ſaid, We Will ſhall be obſerved, under the Pains thetein to be con- 
tained; ſo always that the ſaid Laws Ordinances Inſtitutions Con- 
Aitutiong Impriſonments Fines and Amerciaments may be reaſon- 
able, and not repugnant or contrary to the Laws Statutes Cuſtoms 
or Rights of our Kingdom of England or reaſonable and laudable 


Preſcriptions and Cuſtoms in the laid Burrough anciently uſed and 


accuttomed. 


There are alſo 3 other Clauſes Sa in king James 8 


Charter, not pertinent to the preſent Queſtion. 


On Friday 25th May laſt, Sir Richard Lloyd, Mr. Gould, Mr. 


Yates, and Mr. Selwyn, who were of Counſel tor ſuperſeding the 
Certiorari, argued upon the three tollowing Queſtions. 


1ſt Queſtion—Whether Berwick is Part of the Realm of ie 
2d Queſtion—Whether i it is governed 5 the Laws of England. 
2d Queſtion—Whether, ſuppoling that it is, it would follow, 


0 that a Certio- ari lies.” 


Firſt To prove that Reach is not _ of 4 Territorial Realm 


of England, they cited Calvin's Caſe, (6 Fac. 1.) 7 Rep. 23. expreſs; 


and Craw v. Ramſey, Vaughan 278, 300. 2 Vent. 4. S. C. and Car- 


res Cale, cited in 3 Leon. 20. and the Statute of 21 H. 8. c. 6. con- 


cerning Mortuaries, (5 or 6 Years before the Incorporating Wales 5 
with England) F. 7. which ſhews the Senſe of the Legiſlature, 
That Berwick and Calais were not comprehended within the Term 


« Realm of England.” So allo is 1 Mod. 37. Crifp's Caſe v. Mayor 


of Berwick ; and Vaughan 414. concerning Procels into Wates. 


And not being Part of the Realm of V Eneland, it is * not bound by ge F.. 20 
A of Parliament, unleſs named : For which Reaſon, in 1 JV. & M. C2. <4: 


Gt de 
(t] le Act for encouraging the Ex portation of Corn, ) Berwick not be- A oe 5 


ing 5 mentioned, a new Act was made, which named it expreſſly,” dn. “ that 


in all Cates 
where Eng 


Seren Queſtion—The Cha could not make the Inhabitants Id 6. Ros 
of this conquered Place to be Subjects of England: And the Charter or fal be 


of Ed. 4. directs that they ſhall be governed by Laws received from one in. 


ny Act of 
Alexander King of Scotland. The Charter of 1 Fac. 1. (which was Parkement, 


confirmed by Act of Parliament) eſtabliſhes their o Uſages ; and gives ny : = 


them a Court of Oyer and Ter miner, and a Court of Gaol-Delivery, be deemed to 


with an expre/s Excluſion of all other Juriſdictions out of the Town comprehend 


of Berwick : But neither this Charter nor this Act of Parliament ger, 


Beravick. 


21 Ed. 
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Trinity Term 32 & 35 Gen. 2. 


p. 8 48. * 21 Ed. 1. Parliament Roll—Boyd v. Bereshy. p proves that they 


were governed by the Laws of Scotland. And it appears from 2 Peere 
yo . A the 34 Mis. 75, 76. * that the Laws of a conquered Country ſhall hold 
A 982 Place, till new Ones are given to them by the Conqueror. So alſo 
Council, is 1 Salk. 411. Blankard v. Galdy. And if they are governed by 
their own Laws, it would be nugatory and fruitleſs, for this Court 


to iſſue a Certiorari to them. 


Third Queſtion—There is no Difference between Berwick and 


Ireland, as to this Point: And according to 2 Ventr. 7. A Certio- 
rart will not lie to remove an Indictment from Ireland. 


In Vaughan 403, 404. it appears that He was of Opinion That 


<< the Alteration of the Juriſdiction in Wales might moſt probably 
be wrought by an Att of Parliament not now extant,” 


A Certiorari would not only create Delay ; but would occaſion 


an inſuperable Difficulty of T7z2/: And it would be nugatory to 


ink One, where the Court cannot proceed upon it; as in Dr. 


 Sands's Caſe, 1 Salk. 145. where it was, for that wy Reaſon 


denied. 
Now all indi able Gi are het; Ib they muſt he 


4. 5, 6 V. tried + there. And yet no Proceis of this Court would Jie there; 


. 8 5 11. nor could the Trial be in the ani Engliſh County, becauſe 


Rf ol * Berwick is no County in England. 2 Shower 365. Mayor af Bow. 


205 relate to Tc ES Caſe. The Caſe of County-Bridges i is the only criminal Caſe, . 
Darter Seſ. here the Trial may be in the adjoining County, upon Suggeſtion : 


Lions.) 


For all the Precedents are of cini Caſes, and thoſe tramſitory too. 
qSalk. 651. Title Trial, pl. 31. Way v. Tally. And there is no Pre— 
eden of any Cauſe removed from Berwick and Enally determined 


here. 


Mr. Nur ton ie Phe 5 Queſtion is, 4 Whether a Cer- 


„ Fiorari will lie to Berwich, to remove an Indictment found & at a 
5 General Gaol- Cd there, for a Miſdmeanour.“ 


The Caſe now under Conbdaration's requires it, 72 any can; ſince. 


the Judge who 1s to iry the Cauſe is both 1 and Witneſs. 


The Anſwer that a been :ofifted. upon, is „that Berwick i is an 
© exempt Ter fdiction ; and no Certicrars lies thither.“ 


Three Objections have been made to this Certionart- Cots ) That 


Berwick is not part of the Realm of England ; (2d.) If it is, yet 'tis 
570 governed by Engliſh Laws; (3d. ) That if the Court Huld grant 
the Cor tirart, yet they can uct proceed upon it. 


od | | q pre- 
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tendency. | : 


| Berwick as being in Northumberland. 85 


the Conteſt between Mr. Wilkes and Mr. Walſon, Informations for 
Bribery were granted: the Rules were made abſolute, 


Fu 


—B —— 


Trinity Term 32 & 33 Geo. 2. 


222 —— 


*I premiſe that this Court hath a General Superviſion of all infe- # P. 849. 


rior Juriſdictions in England: And, they may alſo grant Certiora- 
ries, before it appears whether they can proceed upon them or not. 


Anſwer to 1ſt Objection — The Clauſe in 25 G. 2. c. 42. F. 3. 
proves clearly * that Berwick is part of the Realm of England.” 


The Argument alſo from their ſending Members to repreſent them 
in Parliament, is zrrefragable. And Prynne's Parliamentary Writs 
prove that Berwick ſent Members, before the Time of Ed. 4. 

This Court conſtantly ſends Certioraries to the Cinque Ports. 


Anſwer to 2d Objection— Their Charter of 1 Yac. 1. ties them 
down, to proceed by the Laws of England, in criminal Matters. 


- Conſequently, this Court will ſuperintend their Proceedings under 
their Charters. 


And their Acceptance of a Charter which ſubjects 
them to the Laws of England, renders them liable to this Superin- 


The zd Objection would come more properly, upon the Return 
of the Certisrari: The Writ ought to be obeyed, and a Return 


Anſwer to 3d Objection But however, from the Necęſſity of the 


_ Caſe, this Matter muſt be tried in the adjoining County; Like the 
Caſe of Wales, or of County-Bridges : Both of which are done by 
the Court's General Power, and to prevent Failure of Juſtice, 


An Indictment is no more local than a Real Aion is: And yet = 


theſe are tried in Northumberland. And the Militia-Act conſiders 


Precedents too are not wanting. In 3 ac. B. R. An Information 


qui tam &c, on the Statute of Uniformity, was brought up by 


Certiorari; And Proceſs iſſued. In M. 8. Ann. An Information in 


this Court was granted for an Offence in Berwick ; and the Rule 
made abſolute. In 9 C. 1. B. R. there was a Mandamus to ſwear _ 
 Wilſsn and 3 Others Churchwardens of Berwic. And Berwick is 

put under the Eccleſiaſtical Juriſdiction of the * Dioceſe of Dur-. . Pe fe. 


ham, by their Charter. In 1754, an Indictment againſt M2ſcroft and 857. 
two Others, for an Aſſault, was removed hither, from thence, by 
Certiorari: And they appeared and pleaded. In H. and P. 1755, in 
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Trinity term 32 & 33 Geo. 2. 


eine. 


| 1 e 
ing Part of 


Mo 
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* The Affidavits of the Facts ** read, It appeared that the In- 
dictment w-s for an Aſſault upon the then Mayor, who ſtill 
continues a Fuſtice of Peace for the Burrough of Berwick. 


Lord MANSFIELD faid, it would be proper to look into the 
Precedents that had been cited; and they would give their 
Opinion, next Term. 5 

| CURIA ADVISARE VULT, 


Lord MansFIELD now delivered the Opinion of the Court, to 
the following Effect. = 


The Objections and Arguments chat have been urged againſt this 
Certiorari may be reduced to the "VARY Heads— 


ſt. That this Court has 10 Jar en over | the Town and Bur 
rough of Berwick, or any local Matters ariſing there; Becauſe it is 
not to be deemed part of the Realm of England, and the King's 
Writ does not run there: Conſequently, this Court has no Autho- 
rity to remove a Record from thence, by Writ of Certiorari, for any 
Purpoſe whatſoever. 


2dly. That ſuppoſing the Court may, for ſome Purpoſes have Ju- 
riſdiction there, Yet the End, for which the Certiorari is deſired 
upon the Pen Occaſion, can not 2 atlained. 


zdly. That though the Court ſhould have Authority, and the 
End be attainable ; Yet the Ground, upon which the Certiorari is 
applied for, is not ge zent. 


As to the krft—The beſt Way of 3 it, may hs con- 
ciſely to deduce the Condition and Conſtitution of Bei ie con- 
traſted with Wales; to ſhew that Arguments from the Caſe of , ales 


hold to Berwick, £qually at leaſt, in all Reſpects ; i in many, 4 2 
tort. | 


Eat rd the firſt e che great Dellen of; annexing all other 
Parts of the Ifland of Great Britain to the Realm of England. The 
better to effectuate his Idea, as Time ſhould offer Occaſion ; He 
maintained ** that All the Parts thereof, not in his own Hands or 
66 Poſfeffon, were HOLDEN OF His CROWN.” 


The Conſequence of this ce was, that, by the Feudal Law, 
ſupreme Juriſdiction reſulted to Him, in Right of his Crown, as 
Sovereign Lord, in many Caſes which He might lay hold of; And 
when the ſaid Territories ſhould come into his Hands and Poſſeſſion, 


they 


Trinity Term 32 & 33 Geo. 2. 


* they would come back as Parcel of the Realm of England, from * P. 8 51˙ 
which, (by Fiction of Law at leaſt,) they had been originally ſe— 


vered. 


This Doctrine was literally true, as to the Counties Palatine of 
Cheſter and Durham. 


But, (no Matter upon what Foundation) He maintained that 

the Principality of Wal ts was holden of the Imperial Crown of 
England : He treated the Prince of Wales as a rebellious Vaſfal ; ſub- 

dued Him; and took Poſſeſſion of the Principality. Whereupon, on 
the 4th of December in the gth Year of his Reign, He iſſued a * *Prw" Wat. 
Commiſſion to enquire © Per quas Leges et per quas Conſuetudines 17” . N 
Anteceſſores noſtri Reges regere conſueverant Principem Walliæ Walke, 4 el 
et Barones Walenſes Walliz et Parcs ſuos et alios inferiores et Fon $18, 


bl 
corum Pares &c" | ee wy EF 


It the Principality was feudatory, the Concluſion neceſſarily fol- 
lowed, That it was under the Government of the King's Laws, 
and the King's C:urts, in Caſes proper for them to interpole ;” 
though (like Counties Palatine) they had peculiar Laws and Cut- 
toms, Jura Regalia, and 110 ete Juriſdicton, at Home. ; 


There was a Mit at the ſame Time ifſued to all his Officers i in 
in Wales, © to give Information to the Commiſſioners :” And there 
were 14 Interrogatories ſpecifying the Points to be inquired into. 
The * Statute of Rutland refers to this Inquiry. By * that Statute, © '? Ea. 1. 


Sec it in the 


He does not annex Wales to England, but recites it as a Conſequence of 24 yg. of he 


it's coming into his Hands“ Divina Providentia Terram Walliæ, Pook of Old 
*© PRIUS n6bts Jure feodalli ſubjectam, jam in Proprietatis noſtrz Do- Natutes, inti- 


tled ! StA 


„ minium convertit, et Coronæ Regni Angliæ, tanquam partem Wallie." Seo 


9  Corporis er WS; annexuit et univit. | : os 5 * 
tft. of the © 
Common Laab 


The 27 H. 8. c. 26. adheres to the ſame Plan, and recites © that pa. 183, 184. 
« WALEs ever hath been incorporated, aunexed, united, and ſubjett ibis Preamdle 


it; and 
% fo, and under the Imperial Crown of this Aan as a very Member, EP gs 
25 and Joint of the ſame. 8 400. 


Edward AY 1ſt having fccorded as to Wales, maintained like- | 
wiſe that Scotland was holden of the Crown of England.” 8 


That Juriſdi tion which reſulted to Him: as ſuperior 1 Ile 
often exerciſed as fitting in Hie Court— Upon a Complaint of a, 3 
Burgeſs of Berwich, againſt his own Commiſſioners, whom He vol. 596. 
would not ſuffer to be tried in the Courts of the King of Scotland. — 
＋ U por” Complaint of a Merchant.—|| Upon a Complaint of M + Rymer 605. 


Duff. —% Upon a Complaint of Auſtria claiming the Ilie off 5 


Man, ng Nymer 608. 
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Trinity Term J2 & 33 Geo. 2. 


*P.8 52. * * Man.— Upon a Complaint of the Abbot of Reading Upon 
Hun, 2 a Complaint of the Biſhop of Durham claiming the Town of Ber- 


1k 5 wiel, as belonging to his See. In the 24th Year of his Reign, 


Eyner 632, he treated the King of Scotland, as a rebellious Vaſſal; and took 


Berwick, and the reſt of Scotland, into his own Hands and Poſſeſ- 
ſion. And as this Court exerciſed that Juriſdiction which reſulted 
to the King, in the Capacity of Superior Lord of Scotland; d. for- 
tiori, it did ſo, when the Country came into the King's Hands and 


4 Hat”s Hip, Polſeſion. Therefore the Court. of King's Bench 4 actually tat at 


2 mmon Law, W 'gh in Scotland. 

TD 

zo Ed. 1 * While He continued in Poſſeſſion of Scotland, He granted a 

(Cuarter to the Town and Burrough of Berwick, under the Great 
Seal of ENGLAND, (though He then had a Great Seal of Scotland.) 
The Charter requires the Mayor to be ſworn before His Chancellor 
or Treaſurer and Barons of His Exchequer in Scotland: And the 
Writ to chuſe a Coroner is to iſſue out of His Chancery in Scotland. 
He ſeems to conſider the whole Country as united into one Realm: 
for the Privileges are given * Per totum Regnum et Poteſtatem 
4 noſtram! in Terra et Poteſtate noſtra,” 


In a few Vears, Berwick with the reſt of Scotland Was Joſt; and 
continued o, . Years. | 


42 E 3. + Edward the zd renounced all Pretenſion to the Kingdom of 
Rymer, 4h 


N Scotland, in . or Superiority, d iuiſun a / Regno Auglie. 


1 16 „ , [LE ht the 30 procured from K. Ed. Baliol, and the Parlia- 


3. Rymer, ment of Scotland, a Grant and Ceſion of BERWICK, Separate from 


858 % = te Scotland, for ever, * et regali- Dignitati et Corone ac Regna 
\ 595, 614. Angle perpetuis temporibus annexa, unita, et mcorporata. In 


the 10th Year of his Reign, He granted to Perwwick an Exempli- 
fication and Confirmation of the Charter of Fd. 1ſt, | 


Biawick was again /oft, when Edward the zd was in France 1 
and retaken after His Return: And, in the zoth Year of his Reign, 
Ife gave a new Charter, confir: ming the 105 mer, with {ſome Addi 
Lions; particularly, chat they ſhould be governed by the Laws and 
Uſages, which they enjoyed in the Time of Alexander late King of 
Scotland; (ho reigned before the Competition about that Crown. ) 


5 Berwick was loſt again; and again recovered by E award the 4th 
* 22 Fd. 4, do confirmed the former Charters, by a * Char ter and + Act of 
7.22 Ea. 1 Parliament. 


c, 8, | 
| Betrreen this Time IT the zad of Hen. 8th. (the partleuter | 

Time does not appear, becauſe the Returns are loſt „) Berwick was 

2 ftümmoned, 


Trinity Term 32 & 33 Geo. * | 
1 ſummoned, as a Burrough of England, to fend Members to Parlia- * P. In 5 3. | 
mente And they did fo, till the Union; and they ſtill continue to 1 
ſend Members to the Parliament of Great Britain, by Summons, [| 
as being Parcel of the Realm, not under any of their Charters, none l 
of which give them ſuch a Right. That of E. 4. is an Inſpexi- 1 
mus of the proceding Ones: And the Charters of 19 April, 1 H. 8. | 
26 April, 1 Qu. Mary, 4 May, 1 Qu. Elis. are Confirmatory | b 
Charters only, None of them give them a Right to ſend Mem- 1 
bers to Parliament: and yet they have ſent them, ever ſince King by. 
Henry the 8th's Time. . = 
Their oreſint Conſtitution i is under Letter Patent granted i in * * 2oth April. ö i 
3 1 1. Which are expreſsly confirmed by + Act of Parliament. 77 7 . | 
Under theſe, oy act: And they have had no Charter lince. 28. (called. in f 
Hawkins's | þ 
Edition, 1 F+ f 


Before the Un io, Berwick was bound by every Engliſh general 1. . 20.) 
Act of Parliament, in like Manner as Wales was bound: And that 
was as being Part of the Realm of England. Where it is particu- 
larly named in Acts of Parliament, that is /perfuous : And ſo alſo 
is the Naming of Wales. If it was not part of England before the 
Union, it is now no part of Great Britain : tor only England and 


Scotland are united. It is bound by all General Laws fince the 
Union. a z 


In General Acts, not applicable to Scotland, and where Scotland 
is not intended to be included, the Method is, by Provition, To de- 
clare * it does not extend to Scotland.” Where Proviſions are made 
for that part of Great Britain called ENGLAND, Wales and nt 
ayes Tweed are comprehended under that Deſcription. 5 


Watt from the Time it came into the Hands of Ed. the TL 
was deemed to be within the Realm, upon the Doctrine of having * 
been Holden before of his Crawn : And in Conſequence of ſuch Te- 
nure, by Deductions from the Principles of the Common Law, „ 
this Court exerciſes Juriſdiction over Matters in Wales given by No 14 
Att of Parliament ; (For the || Notion of “ ſome Old Statute that /. Vaughan 1 


has been loſt,” depends only ”_ a looſe imperfect Note of 1 404-. 


| Ld. Ch. J. N 395. the Me. 


| morandum in 
| ScoTLAND was conſidered. upon the ſame Foot. Thi Court de Margin, 
exerciſed the ſovereign Juriſdiction over it, before it came into the 
King's Hands; and afterwards, at the Time when the firſt Charter 

was granted to Berwick. The Chance of War refuted the Claim 


of the Ref? of Scotland, as belon nging to England ; and confirmed it, 
as to Berw!ck. 
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Trinity Term 32 & 33 Geo. 2. 


P. 054. 


* Bu T, if Berwick was to be deemed a Dominion of the Crown, 
and 79 1 of the REALM of England; It may be under the Con- 


{rol and duperintendence of the King 1 in this Court. 


The Conſtitution given to Berævicł by the Crown of England, ap- 
proved by Parliament, ſhews it neceſſarily is fo; much ſtronger 
than in the Caſe of Counties Palatine, or Wales. The People of Ber- 


wick have not Jura Regalia, or a complete Juriſdliction within them- 


ſelves, like a County Palatine: They have no Sovereign Courts of the 


King within themſelves, like Wales, They are made a jree Bur- 
rough, to hold in Eurgage, by Rent. Such a Creature of Law mutt 


neccliarily be connected, as af of a Kingdom, and ſubordinate 


In the, Time of King Alexander, they were ſubject to the Supreme 
Courts of Scotland.” They could have no Laws or Cuſtoms but ſuch 


as Were ſuitable to the ſubordinate Condition of a Burrough. 


"The Metamorphoſis from a Search to an n Engh iſh Burrough did 


not make them independant ; but only changed the Sovereign Juriſ- 


diction. They are made a Corporation in England; to ſue or be 


ſued, in that Capacity, 277 England to take Lands, in that Capacity, 


in England. The Burgeſſes, in hat Capacity, are to enjoy many 
Privileges in England : T hey fend REF Jenrarrves to Parliament, by 
Summons, as a Burr oug? in England. 


This Court 3 can judge of their Franchiſes; as a Cor por atiin; 


and ho are intitled as Members of it; and what are their Privileges; 


and whether they continue to exiſt, or not: As, if you ſuppote a 


Queſtion to ariſe * hether they are d;folved;” or, © Whois Mayor 


« &c,” Who can judge, but this Court? The Charter of James 


the 11t ſuppoſes it: Becauſe He commands the Attorney and Solicitor 


General to bring 20 JA Due Warranto for Things paſt. In H- 


lary Term 14, Us Car. 2. A Qyo Warranto was brought in this 


Court, againtt the Mayor Bailiffs and Pur geſſes of E erich; but not 
Proucer de 4 in. | 


| 1 part of their Conftitution: more immediately applicable 
to the pretent Queition, 18 What relates to Plegs s of the Crown. 


The Charter grants them a Court Lect agreeable to the Tas and 


Statutes of England; A Commiſion of Peace and Oyer and Terminer, 


with the /ame A uthority <0b1:cb belongs, or bereafier may belong to Fuſe | 


tices of the Peace in England; and to hear and determine in Ve Man - 


ner as Juſtices of Peace, by the Laws and Statutes of England. Tt 


grants them a Commiſſion of Gaol-Delivery, under which they 
muſt proceed by Indiftment, according to the Courſe of the Law 
of England; 3 48 in Fact, 4 hey hy a. and. have done 1 in the pre- 


lent 


— Cf. 


T rivity Term 32 & 33 Geo. 2. 


ſent Caſe. Tt grants a u Gallows, to execute thoſe adjudged to Death, * P. Fi. . 
accoraing to the Law of England. 


The Charter gives them Power to make Ordinances with Penal- 
ties of Fine and Impriſonment; ſ as they be reajonable, and not re- 
pugnant to the Laws, Statutes, and Cuſtoms of England. In ſhort, 
They have no CRIMINAL Law, but the Law of ENGLAND; and 
no CRIMINAL Juriſdietion, but with ſuch a Reference to the Law. 
of ENGLAND, as necifarily includes this Court. 


gu ;ppoſe They ſhould adjudge a Man to Deark for a Crime 201 
Capital by the Law of England ; = Suppoſo they iudit a Man for 
diſobeying an Ordinance repugnant to the Law of Huglaud; Suppoſe 
they thould indict a Man for Treaſon, though the Fact would not 
® amount to Treaſon within our Laws ;— Suppoſe, as Juſtices of the 
: Peace, they make egal Orders without any Authority, in a ſum- 
mary Way; There can be 2 Redreſ BUT HERE: And if this Court 


could not interpoſe, they would, under the Grant of a /imited Jubor- 
dinate Authority, be 7200 ute. 


Another Objection i is, “ The King' s Writ does not run there.” 24 Diviſion of 
the 11t Head. 
That is ; applicable only to the Writ of Babe, and other 7 J Y- 
. s; or perhaps, to Original Writs which are the Commence- 
ment of Suits between Party and Party. 


When this Court removes, by Writ of Certiorari, an Indiftment 
for a Miſdemeanour, from WaLESs, the Weich Sheriff is comman- 
ded to cauſe the Defendant to appear: nd When He has appeared, 
and Iſſue is joined, there Is a Suggeſtion That the King's Writ | 
does not run into Wales.” So, the very Record which ſays “ the 
CL King s Writ does not run, | thews many that do. 
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The Reaſon why a Venire des not run to PAY is, becauſe 
they are exempted from being ſummoned ou? of the Burrough, to 
ſerve upon Juries. | 


any 


— r 3 
13 _— 


zut the Starter ſippalts That other Writs, miniſterially directed, 
may run: Becauſe the Return FALL Writs Precepts and Proceſs We. 
fuing out of the King's Courts, and the Execution thereef, is granted 


to the Mayor Bail hi and Burgeſſes, excluſive of any Sheriff, Miniſter, 
or Bail: fs. 


W rits, not min iberially directed, (ſometimes called Prerogative 
Writs, becauſe they are ſuppoſed to iſſue on the Part of the King,) 
ſuch as Writs of Mandamus, Prohibition, Habeas Corpus, Certiorari, 
are reſtrained by no Clauſe in the Conſtitution given to * 

pon 


r r 
2 * 4 . 


Hab. Cor. for 
Henry Brear- 


, J. H. 43. being returned, they ordered the Fine to be eſtreated ; and that a 
Elix. Rot io | 


Santi Mar- 


Was die Jovis; 
the latter, die 


525 this Court, at the Octave of S. Hilary, (the Return of the Attach- 


Trinity 1 erm 32 & 33 Geo. 2. 


4 p. 8 56. * Upon a proper Caſe, they may iſſue to every Dominion f the Crown 


of” England. 


There is no Doubt as to the PowWER of this Court, where the 
Place is under the Subjection of the Crown of England: The only 
Queſtion is, As to the PROPRIETY, 


To rokxEIGN Dominions, which belong to a Prince who ſuc- 
ceeds to the Throne of England, this Court has 20 Power to fend 
any Writ of any Kind. We cannot ſend a Habeas Corpus to Scotland, 
or to the EleForate: But to Ireland, the Ile of Man, the Plantations, 
and, (as ſince the Loſs of the Duchy of Normandy, they have been 


% nales conſidered as annexed to the Crown, * in ſome Reſpects,) to Guern- 
. 1 N fey and Jerſey, We may; And Formerly, it lay to Calais; which 
Law 154 to 
189. 


was a Conqueſt, and yielded to the Crown of England by the Treaty 
„% ES 5 1 


But, notevithſtanding the Pow RR which the Court have, Yet where 
they cannot judge of the Cauſe, or give Relief upon it, they would 
not think PROPER to interpoſe. Therefore upon Impriſonments in 
Guernſey and Jerſey, in Minorca, and in the Plantations, I have 
| known Complaints to the King in Council, and Orders to bail or 
| diſcharge: But I do ct remember an Application for a Writ of Ha- 
beas Corpus. Yet Caſes have formerly happened of Perſons illegal- 
ly ſent from hence and detained there, where a Writ of Habeas Cor- 
pus out of this Court would be the propereſt and moſt eff. tual Re- 


* For ne In Cro. Jac. 543. a Precedent is cited, in 43 Eliz. of a * Habeas 


Browwley, as 


nenten Corpus to Berwick. I have cauſed the Records to be ſearched for 
called. that Caſe: And the Orders of the Court, and Return to the Writ of 


Habeas Corpus are found. The Court had fined the Mayor and Bai- 
+ N. 43 Elis. liffs of Berwick 2000. for not returning the + Writ: They had alſo 
iſſued an alias Habeas Corpus. || Then, the Alias Habeas Corpus not 


£3 Pluries Habeas Corpus ſhould iſſue, Sub pana 5oo Mere, returnable. 

| Die Jovi: immediately before the Chief Juſtice at his Chambers in Serfeants 
preæ' ff 15. Inn. At the ſame Time, They iſſued an allas Attachment againſt the 
Mayor and Pailifts ; and ordered Ld. Willoughby, then Govenour of 
the Town of Berwick, to execute it, returnable Octabis Hilarii. 
t The former The Þ next Day, the Eſtreat of the Fine was ſuſpended, upon Henry 
Brearly's being diſcharged out of Priſon, and hailed to appear in 


tins. 


oft quinden 
Sandi Marti- 


ment againſt the Mayor aud Bailifts.) 


ri 0 43 Elin, 


2 8 | In 


Trinity Term 32 K 3 Geo. 2. 


*In Hilary Term, they are * ordered to return the P/uri®s Habeas & P. 8 57. 
Corpus: And afterwards, the Mayor and Two of the Bailiffs were Di, Vn 
committed, and examined upon Interrogatories, as in Contempt; #7-*' g Oe 


and Two of them were + Ordered to find Bail at the Suit of Henry — "_ ” * 
Brearly, before they were diſcharged. _ += pie; 

+ Die Sab'ti 
The Return ſtates the Charter of Fd. zd. and that by their Laws Bf 


anti Hil. © 
and Cuſtoms, the Guild had Authority to punith for colouring Fo- pop 1 
reigners Goods, or being in Partnerſhip with a Foreigner, by Fine, 44e. 
Impriſonment and Disfranchiſing. They ſtate that Henry Brearly 
was found guilty of being in Partnerſhip with a Fc oreigner, and fined 
 100/. which He not only ; refuſed to pay, but treated them with ſcan- 
dalous and contumelious Reproaches. That they duly committed 
him to Priſon, till the Fine ſhould be pac; ; and disfranchiſed him. 


There is an Order, the n fame H. lary Term, Rated to be upon y Die Jovi = 
the Recommendation of the Court, (therefore I ſuppoſe, by Conſent,) — pete | 
That the Fine of 100 /. ſet upon Brearly by the Guild, ſhould be 
reduced to 50 /; and that upon his Submiſſion, He ſhould be re- 


« ſtored to his Freedom: (But He was to remain n disfranchiſed till 
he ſhould make his Submiſſion, : 


As To the other Prerogative Writ, of Probibieing ts" was taken Tit, 7 Probl 
or g ranted, in 2 Ro. Abr. 292. That a Prohibition lay, out of Ts 3 
ce Fil Court to the Coaſiſtory Court of Durham, in a Matter ari- C. 2. between 
« ſing in Berwzck :* Though the Suggeſtion that the lind out 2 and 
« of which the Tithes were claimed lay in Scotland and not in Ber- 


« wick,” was holden inſufficient. (How Berwic“ * came to be . en. 
part of the Dioceſe of Dur bam, | have not learned.) 


Then, as to Writs of Ane in Tri rin, 9 G. 1. A Mandamus 
iſſued, directed to Sir Geo. Wheeler, to admit and ſwear Four Pei- 
ſons elected to be Church- Wardens of Berwick. 


The Act of 11 G. 1. . 4. proceeds upon the Ground“ That a 
40 Writ of Mandamus, out of this Court, lies to Berwick.” _ 


The laſt Sort of Writ not miniſterially directed. 1 f 


A Certiorari, for a proper Purpoſe, lies to ANY Thames of the +. Cro. Tac: 
| Crown of England. Mr. Juſtice Dodderidge, i in + Sir John Carew's 484. 2 


Caſe, ſays the Regiſter makes mention of a Certiorari to remove 
a Record taken at Calais. 


And there are Precedents of Certioraries to Berwick, directly. 


PART IV. Vor. II. 3D In 


8 2 
—_— — —_—— _— — ———C” 2-5 2 
— . 1 * 
- — — — — — — — —ö 


2 - 0783.1 E. 
e 0 England nor governed by the Laws of England. And Ld. Ch. 
+ Hale's Hiſt. 
Common Law 
of England, 


5 pad. l 
V. Rot. Parl. 
16 K. 2. u. 41, 


| E 9. 2: 4. 
/ „ Plaintiff, born i Scotland after the Deſcent of the Crown of Eng- 


1 rinity Term 32 & 33 Geo. 3 


— 


P. O80. 


In Paſeh. 3 Jac. 2. An Indictment againſt Scott, Howlettſon and 
Watſon, for a Riot &c, was removed from Berwict, by Certiorart : 
Adele iſſued upon it, out of this Court, againſt the Defendants, to 

ear. In Michaelmas Term following, the Indictment was quaſh- 
. and the Towyn- Clerk of Berwick amerced 5 /. for not n 
the Caption. 


In Trinity Vacation 1754, Two Indiftments' were removed from 
Berwick, by Certiorari: The Defendants appeared in this Court, 
and pleaded Not Guilty. 


There is 70 Influnce of a Doubt ever having been made, before 
the preſent Caſe, concerning the AUTHORITY his Court, to ſend 
a Writ of Certiorari to Berwick. And We are All clearly of Opi- 


nion, “ That the Court, by Law, has ſuch Po WER.“ 


Tao great Authorities are indeed urged, in Oppoſitio tion to this: 


They are no leſs than thoſe of Ld. Ch. Te Coke and Ld. Ch. 


42. 


Juſtice Hale. 
Lord Cote, in * Calvmn's Caſe, ſa is „That Berwick i is no Part of 


Juſtice Hale follows Him, and ſays © Berwick was ſometimes 
Parcel of Scotland; but was won by Conqueſt by King Edward 
1 the iſt. And after cha: loſt by King Edward the 2d, and after- 
% wards regained by Edward the zd. It was governed by the Laws 


« of Scotland, and their own particular Cuſtoms ; and not according 


to the Rules of the Law of England, further than as by Cuſtom 


it is there admitted.” * Yet now,” ſays He, by CHARTER, they 
&« ſend Burgelſes to the Parliament of England.” 


In 4 1 8 Caſe, there was no Queſtion concerning the Conſt; 11100 
of BERWwick. And We plainly fee, by what has paſſed 1 in the pre- 


ſent Cale, how little was known, even at Berwick itſelf, concerning 


it's own Conſtitution. What was dropped about it, in Catoin's 
Caſe, was a mere Ob He Opinion, thrown out by way of Argu- 


ment and Example. My Lord Coke was very fond of multiplying 


Precedents and Vent and, in order to illuſtrate his Subject, 


Was pt, belides ſuch Authorities as were ſtrictly applicable, to cite 


| Calvin's 


Wa 


other Caſes which were not applicable to the particular Queſtion 
under his judicial Copſideration. In the Cate then under judicial 
Conſideration, the Queſtion was || © Whether Robert Calvin the 


«. [21d to King Fames the firit, was an Alien born, and confe- 
« quently diſabled to bring any Real or Perſonal Action for any 
#6: Lands within the Realm of Eagan.” But it never was Doubt, 


Py 


Trinity Term 32 & 33 Geo. 2. 
= Whether 2 Perſon born in the conquered Dominions of a Country * * P. 7 79. 
is {ſubject to the King of the Conguering Country.“ And there- 
fore the Argument did not hold, from the Caſe of Berwzct to the 


Point then in Queſtion : : Neither was the Caſe of * Calais in any * V. Catvir's 
ſort 1 to it. Ciſe 22. a. 


As to the Laws by which Berwick is governed — 


Whatever may be the Caſe (when more particularly inquired into) 
with regard to their Ci Conſtitution, It appears very ſufficiently, + L. Fire. 
That in Pleas of the CRowN, Berwick has no other Laws by which %s A. 
it is governed, hut the Laws of ENGLAND. The Statute of 11 G. 2. Til Obie. 
c. 19. for the more effectual ſecuring the Payment of Rents and 4, pl. 1;. 

preventing Frauds by Tenants, ſuppoſes this. All the Proviſions of 
that Act are extended to Berwzck, || by Name. Some of theſe Pro- $ 1, 11. 
viſions relate to 4 Hjediments, which concern civil Matters: And x $12, 
they do proceed there, by HEfectment. But it is manifeſt, that Lord 
Ce is miſtaken in ſaying, generally, „That Herwic was not go- 
verned by the Laws of England.” For, in Ciminal Matters, the 
Fact is clearly otherwiſe. | 


124. | 


| | 


1 


n * 


And Ld. Ch. J. Hale is as clearly inen in hot ce that Ber. 
ce q 5 ids Members to the Parliament of England, by CHARTER.” 
For s by Veit of Summons that they ſend them thither, in Con- 
1 ce of cheie being a Burrough. Cheſter, both County and City, 
fit ſent Members to Parliament, by virtue of an LAG of Parliament 
made in H. the 5th's Time. T7 = H.8. c. 
BUY chou gh the Court has Power, by Law, to ad a Writ of Cer- Second Head. 
tierari to Berwick, yet it ought not to iſſue zz vam. And therefore 
We thould be ſatisfied, that the End for which it is prayed be at- 
tainable ; and the Ground ſufficient for removing the Record, in 
Order to attain that End. The End here avowed is, that the Mat- 
ter may be tried in this Court. And it is objected that there can Objecdion. 
be no ſuch Trial, becauſe the Trial muſt be local, and no Fury can 
come from Berwick. 


3039 
"; 
1H 
Az 
7. 
2049 
1 
1 


ler the Law is clear and uniform, as far back as it can he Anſwer. 

traced. Where the Court has Juriſdiction of the Matter; if, from 

any Cauſe, it cannot be tried in the Place, it thall be tried as near 19 V. ö. * 
as may be. All local Matters ariſing in Ii ales, triable in this Court, rh as bn 
are by the Common Law, tried by a Jury of the next County in Ti. Tit” 
England. So, as to the + Cinque Ports, the Venire facias ſhall be Leer I. 5. 
awarded de vicineto of the next Vill, either in the County of Kent b. 7. pa. 596. 
or the County of Suſſex. So || it is alſo as to the Iſle of Ely: So, Haug v. 
t likewiſe as to Ireland; A Venire was directed to the Sheriff of 225 Ely. 
Salop, as the next Engliſh County. So, in Parts of England itſelf +, _ 4 
where an impartial Trial cannot be had in the proper County, 597. f. 8. 
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Trinity Term 32 & 3 33 "Gen T 


P. 860. * ſhall be tried in the next: As 5 G. t. Rer v. In habitants of the 


County of the City of Norwich, about a County Bridge, the Trial 
was in Suf/o.h, 


This is the ancient and general Rule, wherever the Court has 


Juriſdiction: And this General Rule has 185 been applied 70 
BERWICK. 


21 Ed. 1. Ry- Fiward the Firſt, by an Ordinance in 5 extended 
_ tey's Placita theſe Rules as to Complaints againſt the King of Scotland, that 


e they might be tried in this Court by a Jury of Northumberland, or 


any other County, or before Cammiſſionems appointed by the King. 
There was a Precedent applying this Rule to Berwick, in 42 Elis. 
affirmed upon a Writ of Error: And the like in 44 Elix. The 
„ Lev. 252. like, the * 20 Cor. 2. Criſpe and Jackſon v. Mayor and Burgeſſes of 


1 36, 37. Ber wick. And the Mayor of Berwick's Caſe, + 36 C. 2. lays 
oe 3%, down as a certain Principle, That where a /oca/ Matter ariſing at 
Ventr. 58, Berwick is tried here, there is to be a Suggeſtion made on the Roll, 
; 353 that “Breve Domini Regis ibi non currit, as it is in Wales. A 
1 K. b. 4 "IJ 1 * ip-ſtaff was in that Caſe tent, to take the ds up. 
676. 
365 Shower There are two Precedents in the Reign of Ja. 2. of Informations 


m this Court, for Miſdemeanours in Berwick : And in Michaelmas 


1 Sir Jams 8 Ann. the || Attorney General filed an Information here, for Miſe 
Montagu. Tt meanours in Berwick. In Hilary and Eofter 75 5, This Court, 


was againſt 4 5 
3 after much Litigation, granted Injormations for } Bribery in Ber 


and George WICK, at the Election of their Members to Parliament, as being an 


L'ndſay. Offence and Miſdemeanour at the Common Law: Which ſhews 
$7 10000 49. Berwick, in reſpect of the Juriſdiction of this Court © to proceed 
ley Information for Mi/demeanoyrs committed there,” 

e ſame Foot, as any other part of England. And 
the Court never would have granted thoſe Informations, without 
being ſatisfied “ that they might be fried: Becauſe a Defect of 
Power to try, neceſſarily infers a Want of Juriſdiction, 


There | is not One Autbority to the contrary. And in Reaſor, it 
vould be moſt abſurd: Becauſe it would really: be putting the Place 
out of the Protection of the Law; And there muſt, in ma any im 


portant Caſes, be à total Failure of Trial, and confequently, of 
1 


Suppoſe the Office of Mayor ſhould be uſurped : The Uſurpation 

is a Crime; and cannot be tried before the Te Himjef who is ac- 
cuſed, or any Juriſdiction in the Town, Much leſs could a 

ſtion, „Whether the Corporation was diſſolued, be tried before” 

rhemſeives. Such Queſtions could not be tried originally before 


 Commuſſiorers ſent thither by the King: They could oxLy be judged 
in 


a. — 
— 


Trinity Term 32 & 33 Geo. 2. 
* in this Court. To try F 8 this Lind in any other ſhape, * P, 861. 


would not only be contrary to the Common Law, but to the * Act 16. 17 G . 
aboliſhing the Star-Chamber, and all the Statutes there recited. o. 


* 


8 


Suppoſe an Action between the Corporation and their own Leſſee 
to be depending at Berwicł, or any Suit inſtituted there between 
the Corporation and any other Perſon, on a Point of Property; 
They could not judge in their own Cauſe: And Fit could not be 
tried elſewhere, there muſt be a Failure of Juſtice. 


Every Rule of the Common Law, which holds in the Caſe of 
Wales, concludes d fortiori to Berwick; both as to the Juriſdiction 
of this Court, and the Method of Trial. Berwtck is only a Bur- 
rough; It has neither Jura Regalia nor Superior Courts : Wales had 
Both. A Small Part of the County of Durham is nearer to Berwick 
than Northumberland is: But at the Time of firſt ſending Proceſs 

to the latter, the King's Writ did not run to the former, being 
a County Palatine. So that Northumberland was the neareſt Eng- 

Iiſb County, for the Purpoſe of Trial; as the King's Writ did not 
run to Durham. e 8 8 


0 


+ The Objection made when this Matter firſt came on, appears 15 ante, p. 


nov to be groundleſs; That they proceeded by Laws and Uſages, 335 836. 
of which this Court cannot judge. Whereas, their Trials, as to 
Criminal Matters at leaſt, are in the Courſe of the Common Law, and 


entirely governed by the Laws of England. 


Therefore We are All of Opinion That theſe Indidimenis may be 
tried in zh7s Court, by a Jury of the County of Northumberland. 

The zd Objection urged againſt the Certiorari, was, That though Third Head. 
it ſhould be admitted © that the Court have Authority to iſſue it, and 
that the End is attainable,” yet there is art GROUND /ufficient to 

the Trial from the ordinary local Juriſdiction of Berwick, 

Moſt certainly, The Court ought to be ſatisfied of the Ground, 
before they ſend a Cerrrorar: for that Purpoſe. The * King has a. „ p,.y 
Right to chooſe his Court: But upon the Application of the Defen- Inhabitanti. 


dant, there ſhould be always a Reaſon. * The higher the inferior 75 W N 4 „ 


juriſdiction is, and the greater the Inconveniences are of removing 9 
the Cauſe, the ſtronger the Reaſon thould be: But a Doubt, © Whe- 

« ther a fair, impartial, or ſatisfactory Trial or Judgment can be 

«© had there,” 1s 4 Reaſon to remove from the higheſt, = = 


In the Caſe of || Rex v. Lewis, Tr. 12 G. 1, after conſidering | i Straxge 

the Matter at different Times, and looking into Precedents ; and 794 

there being an Affidavit produced, inducing a Suſpicion “ that a fair 
% 3h ES FF 


8 22 rg DJ . r > f ep p ox" apt} 1 — BI : 
2y : 2 BOG PE eee 
r ee 8 A . LOS 4 — 
3 S ( ERS , a Mm 8 


Ri 


* 
W . bh .. Be Gy Rs 

— PP — 5 

— ̃—ꝛUC—g——ꝛ7 H 2 — 2 os. 

Wr * n n N 

CDI Ir EET TE TEE 

Abt, HT 4 — I» t * * . 
= n . a E 

—— — — N rr * 


"a * Po 


4 
I'S 


** 


Trinity Term 32 & 33 Geo. 2. 


Mien of the greateſt Integrity: 


who made an Affidavit for the Defendant, 


have 


vP. 862. « & Trial could not be had in V. ales; — Certiorari Was granted to 


remove the Indictment from the Grand Seſſions of Angleſea. This 


Suſpicion only, being properly verified by Affidavit, was in that 
Caſe holden to be a ſufficient Reaſon for Removing that Indictment 
from a very high Court. 


Let Us inquire into the Reaſon alledged in the Caſe now before 
Us, Why there can't be a fair Trial zz Berwick.” 


The Defendant in His Caſe ſwears to his Innocence: And He 


and Five more ſwear * That he cannot have @ fair Trial, owing to 
Party Differences, and great Contentions that have lately hap- 
„ pened in the Burrough.” That the Juſtices, before whom He is 


cc 


to be tried, warmly ſupported a Motion to disfranchiſe Him for 


« the Offence laid in this Indictment : Which was rejected by a 
great Majority of the Burgeſſes. That the Matter of the Inditt- 


cc 


ment aroſe at an Aſſembly of the Corporation, in ak Le of 


66 a violent Di viſton which engaged the wol Body”. 
I 1 00 the Magiſtrates of Berwick may be in the « Right and 
in the Burrough ; That the Matter laid in the Indictment 9» gfe from 


a warm Diſpute at the Guild, upon a Point of Buſineſs, which 
produced a Riot and Tumult, that broke u 


It is not denied that the "/uftices 3 prefſed a Merian t1 


18 disfranchiſe the Defendant for the Off-nce charged in this Inditt- 
ment; which was rejected by a great Majority of Burgeſſes. Whe- 


ther the Motive tor rejecting it, was becauſe they thought the De- 


fendant innocent, or becaufe they thought the Motion premature 


and too violent, 18 immaterial. 


Robert Selly' 8 Affid. avit againſt the Certiorari, ſhews it is conſider- 


ed as a Cauſe aga/t the Magiſtrates, and that his Brother 


liſted as a Soldier on hat 
Account, and declared he had rather go to the fartheſt Part of the 


World, than #! 0 1/1 the Face of a Magillrate. 


Ei Upon this Decabion: All the 


produced Aflidavits to prove the Defendants Gui/ty.—They 
may be ſo: And if they are, they ought to be ſeverely puniſhed. 


But it is impoſſible, that under all theſe Circumſtances, the Trial or 


Judgment at Berwick ſhould be Aal eee. 


Every Body in the Town has already pre-engaged bis Opinion. 


The Burgefes have all taken Sides : The Jufrices have already de- 
* clared 


But they admit a great Contention 


p the Guild in great 
Confution ; That the Juſtices « are All of one Side, upon this Point. 


Juſbices oppoſe the Certiorari, and 
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Trinity Term 32 & 33 Geo. 2. 
* clared him ſo hemouſly guilty, that he ought to be immediately dif- * P. 86; 3 

iranchiſed, without waiting for a Trial of the Indictment. I dare 

ſay they were of that Opinion, without Prejudice to the Man, but 

from Indignation at his Guilt: And perhaps very juſtly; For a 

Man may Fudge impartially even in his own Cauſe. However, Ve 
mult go upon general Principles. If a Witneſs in a Cauſe has an 

Intereſt, though it be ſmall, He muſt be rejected: Or if a nan 
has declared his Opinion by a former Verdict, He may have done 

it very juſtly, but yet is liable to be challenged for this Cauſe, on a 
iubſequent Trial. In the preſent Caſe, it 1» umpoſhble but that All 

the Perſons who would be concerned in trying this Matter at Ber 

wick, mult be þ:afſed by their preconceived Opinions. I don't ſpeak 

this, with the leaſt Inputation upon the Magiſtrates of Berwick : 

But it is not fit that they ſhould be Judges in heir own Cauſe, and 

after having already gone fo far as they have done. 


Therefore We are, All of Us; of Opinion That the Rule to ſhew 
Cauſe © Why Writs of SUPERSEDEAS to theſe Writs of Certiorari . 
*« thould not iſſue, ought to be diſcharged. 
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But uule eſs the Matter could have by 2en tried here, A 0 ertiorari 
ought not to have gone: Nor ſhall it now be uſed for Delay. To 
prevent which, the Pro:ecutors of the Certiorari thall engage to 
appear, and take ſhort Notice of Trial, and try it at the next Atſizes 
for the County of Northumberland. 


Thave ſettled the Form of a SUGGEsT10N to be entered upon the 


Roll: Which I will give to the Matter of the Crown-Office tor that 
Purpole. 


| His Lox RDSHI p accordingly did ſo: And 


It was as follows“ And becauſe the Burrough of Berwick is a 

„Place where the King's Writ of Yenire facias, to ſummon a 

jury to try the ſaid Iſſue, doth not run; And becauſe the Bur- 
geſſes of the ſaid Burrough, by reaſon of their Privileges, ought not 
4 to be put upon any Jury to try the ſaid Iſſue out of the ſaid Bur- 

rough; but the ſaid Iſſue ought to be tried by a Jury of the County 

. of Xoebumbertaid which is the next adjacent County to the 

*« ſaid Burrough of Berwick ; which Allegations of the ſaid Henry | 
Coole are not denied by the ſaid James Burrow Eſq; Therefore 1 
« it is commanded the Sheriff of Northumberland, that He * cauſe Res 


> upon the Re- 
to come Sc. cord has a 


| Clauſe of Nn 
emittas, (which is always inſerted on the Crown-Side ;) wiz, © that He do not forbear, by reaſon of any 
Liberty in his ie but that he way to come Oc. 


The 
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TT IO 


p. 864. *The RurE now made by the Court (in Conſequence of their 
preſent Reſolution) was afterwards drawn up and entered in theſe 
Words, UIZ. 


Upon mature Deliberation had here in Court, I is Ordered by 

this Court, That the Rule made“ that the Defendants ſhould 

« ſhew Cauſe why a Writ of SUPERSEDEAS ſhould not iſſue 

ce to the two Writs of Certiorari lately iſſued out of this 

« Court, to remove all and — Indictments againſt the 
45 Defendants,” be DISCHARGED. 


And the ſaid two Writs of 3 and the Returns thereto 


being now returned and filed in this Court, It is further Or- 


dered that the ſaid Defendants do immediately appear and plead 


to the ſaid Indictments; and proceed to the Trial of the ſaid In- 
dictments, at the next Alizes to be holden in and for the 


1 85 County of Northumberland. And it is further Ordered that in 


Caſe the Defendants ſhall make Default or neglect to make up 


the Records and proceed to the Trial of the ſaid Indictments, 

at the now next Aſſizes to be holden in and for the County of 
Northumberland, in ſuch Caſe, the Proſecutors ſhall be at Li- 
berty to make up the ſaid Records, and proceed to the Trial 


of the ſame, at the ſaid next Aſſizes in and for the County of 
Northumberland. 


And as to the Application fo an ATTACHMENT, for not return- 
ang the ſaid two Writs of Certtorart, 


It was Ordered That the Rule made, « that Henry Hod. % fon, 


William Compton, Fenwick Stow, William Temple and Sa- 


« muel Burn Eſquires ſhould thew Cauſe why a Writ of AT- 
* TACHMENT ſhould not iflue againſt them, for their Con- 
40 tempt,” "YE: DISCHARGED, 

The Indictment was Aera tried at Newcaſtle. 


. in 3 Rex very. Bootie. 
4th Juy | 


a Conſtable, for a Miſdemeanor. 


"The Serge in the Indiekment was, That He, being One of the 
Conſtables of gs Martin's in the F zelds, and being in the Execution 


of 


„ Ole Tue ſday 29th June lat, Mr. Aſpurſ? moved i in Arreſt of Tides 5 
ment, after Verdict for the King, upon an Indictment againſt 


N — 
eee re wy 


Trinity Term 32 & 33 Geo. 2. 


Kof his ſaid Office, as Head of the Nightly Watch of the fa ſaid Pariſh, * P. 96 c g. 


did wilfully and unlawfully ſuffer Margaret Prince, being a looſe 


idle lewd and diſorderly Perſon, taken up by Robert Miller, One of 


the Nightly Watch of the ſame Pariſh, between 1 and 2 o'Clock in 


the Morning, as a Common Street Walker Sc, to eſcape out of his 
Cuſtody, before She could be carried before a Juſtice of the Peace, 
to be dealt with by the on according to Law. 


| The whole Indictment was (in Subſtance) thus —That One Ro- 
bert Miller, being lawfully appointed one of the Nightly Watch- 
men of and for the ſaid Pariſh, and being in his 


Place as ſuch, performing his Duty of a Watchman there, at 
an unſeaſonable Time, . e. between One and Two in the Morn- 


ing, did apprehend and take into his Cuſtody One Margaret Prince 
then and there BEING a looſe idle lewd and diſorderly Perſon and 


a Common Street-Walker, and being then and there behaving her- 
ſelf riotouſly, and Walking the Streets there to pick up Men, in 


| Breach of His Majeſty's Peace; And did then and there take lead 


and convey the ſaid Margaret Prince in his Cuſtody to a certain 


- Priſon called the Watch-houſe in the ſaid Pariſh, and did there de- 


liver Her in Cuſtody unto One Jobn Bootir, who then and there 


was One of the Conſtables of the ſaid Pariſh, and then and there 
being in the Execution of his ſaid Office of ſuch Conſtable, as the 


Head of the Nightly Watch of the ſaid Pariſh; and did then and 
there leave and deliver up Her the ſaid Margaret Prince in Charge 


9. 
201th the ſaid Fobn Bootie, ſo being ſuch Conſtable as aforeſaid, and 


in the Execution of his ſaid Office as aforeſaid ; and did then at there 


CHARGE and REQUEST he ſaid John Bootie 10 being ſuch Conſtable 


as aforeſaid fo keep and detain the ſaid Margaret Prince so BEING 


' ſuch looſe idle lewd and diſorderly Perſon and a Common Street- 


Walker walking the Streets there to pick up Men as aforcſaid, 1N 


nis CusToDY, UNTIL the ſaid Margaret Prince could be carried 


and conveyed in Cuſtody before ſome One of His Majeſty's Juſtices 
aſſigned to keep the Peace in and for the ſaid City and Liberty, 


Fo. 
there to be dealt with by ſuch Juſtice according to Law for her ſaid 
Nevertheleſs the Defen- 


Offence and Breach of the King's Peace : 
dant, fo being Cc, not regarding the Duty of his Office &c, unlau- 


fully and wilfully diſcharged Her out of his Cuſtody, before that She 
had been carried before any Juſtice &c, and world not ray or detain 


Her in his Cuſtody for the Purpoſe aforeſaid, but ww: fully 2 e 
and permitted Her fo eſcape and go at large G. 


Upon which I ndictment, the Defendant having been tried; And 


a Verdict found againſt him; ; 


Mr. Aſburſt obtained a Rule to thew Cauſe why the Judgment 


ſhould not be arreſted ; upon the following 
PART IV. Vor. Ho—— 2 


ſhce and 


—— Ob- 
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* P. 866. *Objeftion—That it is not charged, that the Defendant x new that 
She was a Street- Walker &c, as this Indictment deſcribes Her to 
be: Nor indeed is it poſitively charged that She was One.” And 

if She was not not liable to be detained by him, He would have ſub- 
jected himſelf to an Action for falſe Impriſonment, if he had detained 
Her. It ought to have expreſsly charged 8 that She as ſo ; and that 
She was delivered to him as ſuch.” 


M r. Norton and Mr. Stow now ſhewed Cauſe againf arreſtin g the 
Judgment. 


They inſiſted that the Expreſſions ** BEING” and © So BEING“ 
are ſufficient Allegations © that She was ſo; And that Sheiwas de- 
livered to the Defendant as ſuch.” And as this is after Verdict, 

it muſt be taken to have been proved at the Trial. It is almoſt im- 
poſſible that He could be ignorant of i it: And if He _ was 10. 
He might have pleaded it. 


Mr. Aſburſt and Mr. Morton; contra—The being after Perdiat, 
is no Anſwer, in a Criminal Caſe; whatever it may be in a Civil 
One. 


Indiflments muſt be poſitive and certain, on the Face of: them. 
But this Indictment does not ſufficiently ſhew that She was lawful- 
ly in the Cuſtody of the Conflable, 4 Hale's Hiſt. P. C. defines 

"wat. is lawful Cuſtody. . „„ 


Ik))his is 10 o poſitive Allegation, 40 that She was ddlivered t to Him as 
&« 4 looſe idle and diſorderly Perſon.” She might, in Fact, be a looſe 
idle and diſorderly Woman &c; And yet not delivered to him, As 

SUCH. It was at hs Peril to detain Her, unleſs He was well ſa- 


= . 4 Med, tisfied that She was liable to be detained. * 1 Salk. 272. Dominus 
414. S. C. Rex v. Fell, is in Point, that the Defendant is not liable for the 
4 120 Eſcape of a Perſon not committed to his Cuſtody as s charged with a 


8. hh 
Crime. 


: Mr. Norton IN Reply to the Caſes cited, inſiſted 45 the Term 
” Brixd“ a ſufficient Averment of the Pact, i 


© Lai Mansfeld 5 Mr. juſt. Dat did not come into Court, 
till towards the End of the Motion: They therefore remained ſilent. 


+7. Heu, Mr. Juſt. E ils Caſe was + Treaſon : It was an Indict- 


eg iy 4 ment againſt him, as Keeper of Newgate, for negligently ſuffering 


Hawk P. C. the Eſcape of a Perſon being in his Cuſtody, charged with High 


V. 2. c. 19. Treaſon. But would not that have been ſufficient Ground to have 
- ZE. ERA indicted 


4 * — * 
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Trinity Term 32 & 38 Geo. 2. 
*indicted him for a Miſdemeanour 2 And the preſent Caſe 1s a Miſde- * P. 867. 
meanour, and ſufficiently charged upon the Defendant. 7 


ets. Att a... a V 


The Peace of this City can never be preſerved, unleſs Watchmen 
are ſupported in Doing their Duty. OO 


Mr: Juſt. W1LmoT—I think it is a Miſdemeanour in the Con- 
ſtable, to diſcharge an Offender brought to the Watch-houſe by a 
Watchman in the Night, though w7#hout any poſitive Charge. But, 
in the preſent Caſe, I think that this is a ſufficient Allegation of the 
Fatt of her being ſuch a Perſon, and of her being delivered to the 

Defendant as ſuch a Perſon as ſhe is deſcribed to be. 


: Per Cur. The RuLE © To ſhew Cauſe why the Judgment 

z « ſhould not be Arreſted,” was DISCHARGED. 

| Caſe of the Poor Priſoners on the Common Side. 

| TEE Priſoners on the Common Side of the Priſon of this Court 
| 4k conceived themſelves to be intitled to the HIu-BAR-MONEx 

| paid to the Box, upon certain Motions made in Court, (viz. for 
Judgments, for Writs of Mandamus, Certiorari, Habeas Corpus, and 


other Original Writs, every Day in Term; and upon a Motions 
whatſoever, on the 44% Day of a Term;) and upon All Afidavits 
ſworn in Court: Which Box- Money or High-Bar-Money (as they 
termed it) amounts to a large Sum in the whole Term; and has 
been always paid to the Youngeſt Judge's Clerk, at the End of every 
Term, by the Secondary of the Chief Clerk's Office, to be diſpoſed 
of by the Judges in Charity, as they ſhall think proper. 
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Tuls Money the Priſoners in the King's Bench, confined on the 
Common Side, fancied to belong to them; and accordingly applied for 
it, by Petition to the Court, as their Predeceſſors had done about 48 
Yearsago: But they were totally unable to make out their Claim now ; 
And it appeared, upon Examination, that they had been equally 

unable to Rppott it, at hat Time. FCC 
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Mr. Juſt. Fos TER happened toremember that former Application; _ 
and that the Matter was referred to Mr. Harcourt : And He ſaid 
that He was preſent in Court, (in 1711, 10 Ann.) when Mr. Har- 
court reported the Claim of the Priſoners to be without Founda- 

« fin; and He had Himſelf taken a Note of Mr. Harcourt's Re- 
port; Which Note He now produced and read publicly in Court. 


Upon 
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* P. 868, 
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Upon the Whole, The Coux r (after having referred the Matter 
to Mr. Athorpe, the preſent Secondary of the Crown- Office,) made 
the following Rule, worded (by ſpecial Direction) thus— 


| King's Bench ) This CouRT took into Conſideration the Petition 

Poor Prifoners. Fo the Poor Priſoners confined on the Common 
Side of the Priſon of this Court, touching the Money uſually paid 
into the Box of this Court, upon Motions and Afidavits made in 
Court ; ; which the Petitioners claim, as due to T hem, 


. And Mr. Athorpe (to Whom it had been referred, to examine 
into the Matters alledged in the ſaid Petition,) having this Day re- 
ported to this Court“ That He hath made diligent Inquiry into the 
„ Premifles ; And that no Living Witneſs was upon ſuch Inquiry 
«© produced on the Part of the Petitioners, who could give Evidence 
touching the ſame; And that He had carefully inſpected All the 
„Books Papers and Writings which could be found relative to the 
« Premifſes; And that upon ſuch Inſpection and Inquiry, it doth 
NOT appear that the ſaid Money was ever paid to the ſaid Poor 
„ Priſoners or for their Uſe ;” and Mr. Clarke, Secondary on the 
Plea-Side, having this Day informed the Court, That during the 
Time He hath been in the ſaid Office, and alſo during the Time 
his late Father Mr. Gies Clarke (long ſince deceaſed) was in the 
« ſame Office, the faid Money hath been conſtantly paid by the 
e Secondary on the Plea-Side, into the Hands of the Clerk of the 
e Junior Judge of this Court for the Time being, in order to be 
* by Him paid over to the Jupoxs of this Court, in equal Shares, 
* to be diſpoſed of by TEN, for. ſuch CHARITABLE Purpoſes as 
Tur 1n their Diſcretion ſhould think Proper; 1s Ordered that 
the faid Petition be RE JECTED. = 


The End of Tung Term 1759, 32 & 33 Ge. 2. 
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Rex wy Corporation of Carmarthen. medal v 
5 | November 


1 * 
R. Ser). Nare: i moved (very faintly, and without pre- N 


tending to hope for much Succels,) for an Informa- 
tion in Nature of a Quo Warranto againſt the whole 


Corporation (as 4 Bopy,) To ſhew by what e 
they claimed to act as a CoRPoRATION. 


But even he himſelf ntienared a Doubt 0 Whether ſuch a "Oy 
« cies of Information, /vix. filed by the Clerk of the Crown, un- 
der Leave of the Court, at the Relation of a private Proſecutor, ) 
could be within the Act of Queen Anne,” 1 * 9 Ann. c. 20. 


$ 4]. 


r n 
Pr 


SES ens bt wn eee wan ET Re 


The CourT gave no direct Opinion. 
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However. Lord Nane iet b ad Mr. Juſtice Deane ſeemed 
to be pretty clear, That this Act was calculated only againſt InD1- 
 vIDVALS uſurping Offices or Franchiſes 1x Corporations; and not 


againſt any Corporation itſelf, as a BoD: And the Words of the 
Act — carry this Meaning. 
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It was obſerved by Them, and acknowledged by the Serjeant 
and Mr. Afton, his Colleague in this Motion,“ That there was no 
«« Inſtance of any Information in Nature of a Quo Warrants being 
brought againſt any Corporation as 4 Corporation, for an Uſurpa- 
« tion upon the Crown, but by and in the Name of the ATTORNEY 
* GENERAL, on Behalf of the Cron. 


Whereupon, The Counſel made their Motions againſt the ſeveral 


Individuals, *© To ſhew by what Authority they eule claim- 
e Vol. II. 3 p70 
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15 ed to 83 their particular Franchiſes; a and obtained the or- 
dinary Rules againſt them, in the uſual Form. 


* P. 370. * Rex ver}. Inhabitants of St. Matthew Bethnal Green, 


Saturday 17th 


Nowember © 


1 759. 


See this Casr abridged, in the TABLE; ; and af large, in the 
Quarto-Edition of my OFT TLEMENT CASES, Ne. 153. 


P. 482. 


* P. 873. * Goodman et al' ver. Goodri ght, Leſſee of Richard 
Tueſday 20th | 


November : 


"7 T0 


Williams and 5 Js Wife. 
, eee e .. Ae eee 7 fe 


Ec, 2 4 * 14; ticks 


Fr R 0 R from 1 Grand Seſſions in Wales, apon'a TE a 


there given for the Plaintiff, in an Ejectment wake, by Ri- 
chard M. 2 and Annabella his Wife, for Lands in Denbigbſbire; 


In which, the Jury had, upon the Trial of it chere, found a we ” 


cial Verdict, to the following Effect. 


p. 8 4. That on the 4th of Auguft 17 14. Suſanna 2 was ſeiſed i in 
Es kee. of the Lands i in Queſtion. 


That on the ſame Day and Yer, Articles of Agreement were 


made, by Deed indented, (which they find in hc verha,) between 


Edward Wynn Dr. of Laws, on the firſt Part; Margaret Wynn, 


Mother of the ſaid Edward, on the ſecond Part; the ſaid Su- 
ſannab Moſiyn, on the third Part; and Elizabeth Lloyd, on the 
fourth Part; Reciting an intended Marriage between the ſaid 
Edward Wynn and Anne Lloyd (then 18 Years of Age,) Niece 
of the ſaid Suſanna Maſiyn and Elizabeth Lloyd: Whereby 
| (amongſt many other Covenants not at preſent material) The ſaid 
Suſannah Moftyn, in Conſideration of the ſaid Marriage, covEnAn- 


: TED for Herſelf her Heirs &c with the ſaid Edward Wynn and his 


Heirs, That She would, on the Solemnization of the ſaid Marriage, 


at the Requeſt of the faid Edward Wynn and Anne Lloyd or either 


of them or either of their Heirs, AT OR AFTER 8UCH TiME as the 


ſaid Edward Wynn ſhould ſettle his Eſtate to the Uſes therein men- 


tioned, ſettle and convey (to Truſtees therein named) All her Capi- 


tal Meſſuage &c Ge (che Lands in — and all other the 
Meſſuages 
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Meſſuages Lands &c of Her the ſaid Suſannah Moſtyn, or whereof or. 


wherein She had any Eſtate, in the ſaid County of Denbigh, To hold 


to them and their Heirs, To the Uſe of the ſaid Suſannah Moſtyn, for 
Life; then to the ſaid Truſtees, for 200 Years, upon Truſts there- 


in afternamed; And from and after the Determination of that Eſtate, 
then to the Uſe of the ſaid Edward Wynn, for Life; Remainder to 
Truſtees (to be nominated by Her) to preſerve contingent Remain- 


ders Ec; Remainder to the ſaid Anne Lloyd, for Life ; And after 


the Deceaſe of the ſaid Edward Wynn and Anne Lloyd, To ſuch 


Uſes as are therein after named ; which Uſes are afterwards decla- 


red to be To the Uſe of the firit and every other Son of the Body of 
the ſaid Edward on the Body of the ſaid Anne to be begotten, and 


according to Seniority of Age; And for Default of ſuch Iſſue, To 


the Uſe of the firſt and every other Daughter of the ſaid Edward 
on the Body of the ſaid Anne to be begotten, and the Heirs of the 


Body of ſuch firſt and every other Daughter lawfully iſſuing, accord- 
of the ſaid Su/annab Moftyn her Heirs and Aſſigns for ever. 


Moſtyn, by Deed or Will, (ſhould direct or appoint. 


* That Suſannah Moſtyn, after Making the ſaid Articles, viz. on 


1ſt March 1727, duly made and publithed her 4% Will &c : Where- 

in, reciting the ſaid Articles and the Proviftons therein made, as to 
her ſaid Eſtate in the County of Den6:gh, and appointing the 500 J. 
to be raiſed, and paid to her Executrix, She goes on thus“ And 
« Whereas the Premiſſes ſo agreed to be ſettled by me as aforeſaid, 


the Heirs of the Body of ſuch firſt and other Son lawfully iſſuing, 


ing to Seniority of Age; And for Default of ſuch Iſſue, To the Uſe 


; The Truſt of the Term of 200 Years was declared to be For the 
raiſing 500 / out of the Rents or by Mortgage &c; to be paid to 
ſuch Perſon or Perſons, and in ſuch Manner, as the ſaid Su/annab 


That the Marriage was accordingly ſolemnized between the ſaid 
Edward Wynn and Anne Lloyd. N 


* P. 875. 


« from and after the Death of me the ſaid Suſannah Moltyn and of 


« the ſaid Edward Wynn and his Wife and in Default of Iſſue of 
* their Two Bodies, are limited or agreed to be limited to Me and 
” « my Heirs as aforeſaid, Now I do hereby give and deviſe the faid 
V Meſluages Lands Tenements and Hereditaments and the abſolute 

% Inheritance thereof, to the Uſe and Behoof of the Heirs of THe 
„ BODY OF THE SAID ANNE, by any OTHER Huſband lawfully to 
* be begotten; And for Want of ſuch Iſſue, to the Uſe and Behoof 

« of my Nephew CHARLEs LLovyD of Drenewith in the County 


« of Salop Eiq; and of the Heirs of his Body lawfully iſuing; And for 
« Want of ſuch Iſſue, to the Uſe and Behoof of my Niece Catha- 


1 * ſuing ; 


« rine Longford Widow, and the Heirs of her Body lawfully iſ- 
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« ſuing; And for Want of ſuch 1 Iſſue, To the Uſe and Behoof of 
«© Flizabeth now the Wife of George Ball, and the Heirs of her 


« Body lawfully iſſuing ; And for Want of ſuch Iſſue, To the Uſe 
and Behoof of Catharine Longford Spinſter, Youngeſt Daughter 


« of the ſaid Catharine Longford Widow, and the Heirs of her 


« Body lawfully ifluing ; And for Want of ſuch Iſſue, to the Ute 


cc 


« for ever. 


Suſamab Moſtyn, after Making her ſaid Will, died ſeiſed, on 


127 March 1728 ; leaving the ſaid Anne Wynn ber Heir at Law, 


Edward Wynn and Anne his Wife entered ; and by Deeds of Leaſe 


and Releaſe, iſt and 2d of March 1730, convey the Premiſſes to 


make a Tenant to the Pracipe, in order to ſuffer a Common Recovery : 
The Uſes of which Common Recovery were to be ſuch as ſhould be 


declared by an Indenture to be made bs the ſaid Edward Wynn and 
Anne his Wie. ; 


A Common Recovery was accordingly ſuffered, at the Great 


__ Seffions at Wrexham for the County of Denbigh : Wherein the ſaid 
” Edward Wynn and Anne his Wife were vouched c. 


And on the 29 1th of May 173 ts by an Indenture of wat Date, 


the Uſes of the Gig Recovery were declared to be, as follows, vis. 
To the Uſe of the ſaid Edward Wynn and his Aſſigns, for Life, 
without Impeachment of Waſte ; And after his Deceaſe, to the 
ſaid Ann Wynn and her Aſſigns, for Life, without Impeachment of 
* P. 8 76. Waſte; Then to Tr aſtees, to preſerve Sc]; Remainder to the firſt. 
and every other Son of the ſaid Edward Wynn on the Body of the 
ſaid Anne to be begotten, and the Heirs of their Bodies reſpectively, 
according to Seniority of Age; And in Default of ſuch Iflue, To 
the firſt and every other Daughter, in like Manner; And after the 
Determination of the ſeveral Uſes before limited, To ſuch Uſes as 
they the ſaid Fdward Wynn and Anne his Wife ſhould, by any joint 
Decd or Writing, limit and appoint; And for want of ſuch Ap- 
_ pointment To the gli Heirs of the . ANNE, or ever. | 


| T he faid Anne efierwirds Jied, viz. on 12th u 1739. wh 
= our litue of her Body, leaving her Heir at Law. 


The ſaid Edward WW. nn continued in the Receipt of the Rents 


and Profits till his Death: Which e on _ the gth of June 


755.7 


Aſter 


and Behoof of the right Heirs of Me the ſaid Suſannah Moyſin, 
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plication by her Aunt's Wl; 


* 


Michaelmas Term 5 ; Geo. 2. 


* 


After the Death of Sſannab Maſiyn, Charles Lloyd died: He left 


Iſſue, ANNABELLA, his only Daughter and Heir, then and till the 
al. ife of Richard Williams. 


Richard Williams and es intermarried i in the Life- time of 


the ſaid Charles Lloyd. 


Richard Willicms and Annabella his Wife, after the ſeveral 


Deceaſes of the ſaid Edward Wynn and Anne his Wife, viz. on 
the 15th of 


Cn Je) who entered Se: And the Defendants below (claim- 


June 1755, made an Entry &c, and demiſed &c to 
( 
ing under the Heir at Law of” Anne Wynn) entered upon Goodright, 


and cjected him. 


But whether upon the Whole Ge, They pray Advice of the 


&c; But if Se, then they find them not guilty Fe. 


This Caſe was twice argued; fr, in Trinity Term laſt ; and 


again, in this Term : And the Court gave their Opinion, upon the 


next Paper-Day after the laſt Argument. 


Both the Arguments were very diffuſed (elpecially the former I 
and would be too tedious to repeat; 


were diſcuſſed in them, and the Reaſonings of the Counſel lap⸗ 
ported by a great Variety of Caſes. 


though ſeveral Nice Points 


It was diſputed, Whether Anh Wynn took an Eſtate-Tail by Im- 


in it, to ſupport the Remainder to the Heirs of Ann's Body by a 
*ſecond Huſband :) For it was urged on the Behalf of the Defendant 


A this . One was totally and abſolutely void.” 


Aw, CO Whether the Will i is to be taken as an n of the 


* Articles by Mrs. Mftyn ; ; and: as a a D. poſi ton of her Eſtate a ac- 


" cording to her Covenant.” 


Alſo, cc „Whether Ann's Tſue by a ſecond Huſband \ was a Matter 
that ought to be /aid quite out of the Caſe, in the ſame Manner as 


4 there had been no ſuch Deviſe; Since the EVENT NEVER 
bappened. mw 
PaxT IV. Vor. II. 3 H Alſo, 


And if &c, then they find the Defend.ints below, guilty 


(there being no Perſon iz Efſe named 


* P. 877. 
in Error, * "That this was a Deviſe in verbis de preſents ; ; and mat e 
the Law Will not ſuffer a preſent Deviſe to a Perſon not in being; 
and * that Charles Lloyd conſequently took an immediate Eſtate in 


„ Poſſeſſion, as much as if there had been 20 2 d. Deviſe, as 
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Alſo, Whether Charles Lloyd could take at all, by this Will:“ 


And, if He could, then * in ht Manner. For the Counſel 


who argued on behalf of the Plaintiffs in Error inſiſted That He 


could not take, either as a preſent or as an Executory Deviſe; and 


that there was % other Way by which He could take: But the 
Counſel for the Defendants in Error endeavoured to ſhew that he 


might take, either Way. 
CUR. ADvIS'. 
Lord MANSFIELD now delivered the Reſolution of the Court. 


This Caſe, when frript of a great deal of Learning which may 


very well be laid out of it, as not being at all eſſential to the De- 


termination of the preſent Queſtion, comes within a very narrow 
- 


The whole of the Cale comes 1 0 to this Queſtion—** Whe- 


ther Mrs. Moftyn, the Teſtatrix, Ix TEN DED to give her Nephew 
© Charles Lloyd and the Heirs of his Body the Remainder or Re- 


verſion AFTER e Death of Herſelf and of Dr. Edward Wynn, 


* and Anne his Wife, and of the Heirs of their two Bodies, and 
« alſo of the Heirs of Anne's Body by any ſecond Huſband ;” Or 


„Whether She meant to give him an Eſtate in Possksslox. 


EF or it was admitted, that Ir She did not INTEND to give Him 


an Eſtate in Pa 5 on, the Leſſors of the Plaintiff can have no 


SP. 578. 


Title. 


Is this Deviſe is to take Effect after the Death of the Teſtatrix 
Mrs. Mojtyn, and of Dr. Edward Wynn, and of Anne his Wife, and 


of the Heirs of their two Bodies, and of the Heirs of her Body by 


any Second Huſband ; then it can be made good, only by One of 
theſe two Ways ; viz. Either by Way of a Contingent Remainder, 


Or by Way of an e Devi ſe. 


* Now, to make it a contingent 8 All the former Eſtates 


| ſpecified i in the Articles muſt be conſidered as being intended to be 

iven and deviſed BY FHs ill: And then it would follow, that the 
| Eftates would be of One and the ſame Nature and Quality, and li- 
mited in One and the ſame Conveyance z and not by teveral diſtinct 


Deeds or Conveyances: 


And if the ſame Kind of Eftate be, in the ſame IVA, limited to 


. Wynn for Life, and to her Iſſue by her firſt Huſband, it 
would be an Eftate-Tail executed in Anne Wynn; and ſhe might 
ſuffer, and has in fact ſuffered a Common Recovery, which will 
bar the Remainders. 


But 
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But it is not neceſſary for Us to go into the Queſtion „Whether 

* the Articles and the Will can be tacked together: Becauſe, if 

a Deviſe of the particular Eſtates expreſſed in the Articles cannot be 

implied by Conſtruction ; And ſuppoſing the Deviſe “ to the Iſſue 

of Anne Wynn by any ſecond Huſband” to be void; the Limi- 

tation © to CHARLES LLOYD and the Heirs of fls Body,” can not 
be conſidered as a Contingent Femainder. 


And if it were to be conſidered as an Executory Devi/e, then, not 
$ being to take place till after an indefinite Failure of Iſſue of the Body 
5 of Anne Wynn it is To0 REMOTE. And if it was too remote in it's 
. Creation, the Evxxr cannot vary the Conſtruction: So that her 

act dying without Iſſue can make no Difference. 


Therefore, either Way, tis clear that the Leſſor of the Plaintiff | 
below had no Title, wn/e/5 it is a PRESENT Deviſe 40 to Charles | 
Lloyd and the Heirs of his Body. 


And e the Counſel for the Defendant in Error very judi- 

_ ciouſly laboured to prove that Mrs. Moftyn meant, in this Deviſe 

to Him and the Heirs of his Body, to deviſe the Eſtate to him 

IMMEDIATELY. This, they found themſelves. __ to inſiſt 
upon, and to endeavour to maintain. 


But 1 the Wards. 1 nor the Nature of the Prov Jon Mrs. Me- 
Lyn was making, will admit of 557 Conſtruction. For the Words 
do by no Means import any ſuch Thing, or any Thing like it; but 
quite the reverſe. And it can never be imagined to be her Inten- 
tion to exclude all the Iſſue of her favourite Niece Anne Wynn, in 
order to prefer Charles Lloyd and his Iflue : Indeed, the direct con- 
_ trary pany ones; 


* It isa FUTURE Deviſe, to tele place after an indefinite Failure of 4 * P. 579. 
Iſſue of the Body of a former Deviſee : Which far exceeds the al- 
lowed Compaſs of a Life or Lives in being, and 21 Years after; 
(Which is the Line now. drawn, and very — and ny” 
drawn. * 8 


The 1 can not be confidered as EXECUTED: They are only 
a Covenant © That ſhe vill, on the Solemnization of the Marriage, 
at the Requeſt of Edward Wynn and Anne, AT OR AFTER ſuch 
« Time as Edward Wynn ſhould ſettle his Eſtate &c, ſettle and con- 
<< vey hers.” The Will does not profeſs to be an Execution of 
them; Nor does it mention any Truſtees to preſerve Contingent 
Remainders agreeable to the Articles, 


But 


—— 
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But IF the Will was an Execution f the Articles, then Anne 
Wynn was Tenant in Tail, and might ſuffer the Recovery. It She 
took Nothing under the Will, She is Heir at Law to Mrs. Maſtyn. 
And the Leflor of the Plaintiff has 20 Title. 


Therefore this JUDGMENT muſt be REVERSED. 


blur and Another very. Earl of Winche!ſca et al”. 


4" 3 2 . | ; 7 fa”. . * Ae, 
5 71 e, ; Ht „ . e, 7 


1 29. 


. e. Pf A 


8 homas Herbert Eſa; being ſeiſed 7: Ee of th of the premiſſes in 
| Queſtion, made his laſt Will and Teſtament in Writing &c, bear- 
ing Date the 17th of Ocrober 1734, in theſe Words“ I give and 


Payment of my juſt Debts) All my Money, Plate, Jewels, Houte- 
c hold-Goods and Furniture whereſoever, and all my Goods, Chat- 
tels and perſonal Eſtate, REAL oR perſonal, whatſoever and where- 
ſoever, that ſhall be in my Poſſeſſion, or I ſhall be 8 ways in- 
Kos titled to at the Time of my Deceaſe,” 


La, 


cc 


A 


„ AndI further give deviſe and bequeath to my laid Jear Wifc and 


cc 


«© FR 70 diſpoſe of by this my Will. And I further give deviſe and 


26. 


. 


aid Nea! Eſtate, for her better Support and Maintainance T11.L my 
Son Thomas attuin the Age of 21 Years, the Sum of 400 J. a Year. 


cc 


Wife in her Thirds or Dower out of my ſaid Real Eſtate,” 
P. 880. * And F le appointed Her Sole Exccutrix of his Will. 


On the 1 «h Day of March 1736, the Teſtator died fo ſeiſed ; 


and left the ſaid Elizabeth his Widow ; and 7. DOMES . erlbe. t (his 


ow Child by Her) his Heir at Law. - 


E lizabeth Herbert entered upon, py ove the Real Eſtates ; 3 


and on 29th April 1739, intermarried with John Powell Eſq; (her 


* Theſe Deeds ſecond Huſband.) And previous thereto, by * Indentures dated, 
are ſet out at reſpectively, on 24th and 25th April 1739, She, by Leaſe and 


large, in the 


Stated Caſe; Releaſe, conveyed the Premiſſes in Queſtion to Truſtees &c, to the 


Bat thi is * following Uſes; viz. of Herſelf and her Aſſigns for Life, without 
Sodſtance o 


. Impeachment of Waite ; then to the Ule of the Earls of Her!ford and 
2 Winchel ea 


Special Caſe, out {of the Court of ee . . > 0 - 


«© bequeath to my dear and beloved Wife Eligabeth Herbert (after 


her Heirs Ucn PART of all my real Eſtate, that I have ary POW] ]̃ 


bequeath to my ſaid Wife, out of the REMAINING Part of my 


And my Will is that the ſeveral Bequeſts and Deviſes to my ſaid 
Wife as aforeſaid, ſhall not nor are intended to prejudice my ſaid 
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Wincheljea and their Heirs &c, for 200 Years upon Truſts ſince de- 
termined, and ſubject to the Truſts aforeſaid ; Remainder to the 
ſaid Thomas Herbert her Son and his Affigns for Life, without Im- 
peachment of Waſte; then to Truſtees to preſerve contingent Re- 
mainders ; Remainder in + Tail, to the ſaid Thomas Herbert the This z 46 
Son, (viz. Remainder to the firſt and every other Son and Sons 3 
of the Body of the ſaid Thomas Herbert in Tail Male; and in Default aud in p:oper 
Fe, to the Uſe and Behoof of the Heirs of his Body generally ;) Ala " 
And in Default of ſuch Iſſue, to ſuch Uſes and to the Uſe and Bet 
| hoot of ſuch Perſon or Perſons, and for ſuch Eſlates Intents and Pur- 
poſes, as She the ſaid Elizabeth Herbert, by any Deed or Deeds to 
: be by Her duly executed in the Preſence of two or more Witneſſes, 
, or by her Jaſt Will in Writing, or any Writing ur porting to be Her 
ill, ſigned and publiſhed in the Preſence of three or more cre- 
dible Witneſſes, whether Covert or Sole, and notwithſtanding her 
Coverture, ſhould limit or appoint; And for Want of ſuch Limi— 
tation or Appointment, to the Uſe and Behoof of the ſaid Eliza- 
beth Herbert her Heirs and Aſſigns for ever. 


3 
w 3 . 5 

— ! » =-=mq ²•-w- ei 
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She died on the 8th of July 1739, in the Life-time of her Huſ- 
band John Powell; Leaving the ſaid Thomas Herbert, the Son, her 

only Child and Heir at Law, being alſo only Child and Heir at 

Law of the ſaid Thomas Herbert deceaſed, her firſt Huſband. 


Before her Death, viz. on 8th May 1739, She, in the Preſence 
of z credible Witneſſes, and as the Law requires for the Diſpoſition 
of Real Eſtates, duly made and executed her laſt WILL, or a Wri- 

ting purporting to be her Will, which was ſigned ſealed publiſhed 
and declared by Her as and for her laſt Will; Whereby She gave 

ſeveral Legacies, to the ſaid 7% Powell her Huſband, and Others: 

And She * allo gave and deviſed thereby as follows, viz. © I give * The whole , 
to my dearly beloved Son Thomas Herbert and his Heirs and Aſ- al Horny oh A 5 
« ſigns for ever, All my REAL and perſonal Eſtate, Plate, Jewels, the Cale. 4 
« &c Ec, and all my Writings &c ; but firſt /ubje to the Pay- 

_«« * ment of my Debts, Funeral Expences, and Legacies, and Ser- * P. 881. 

« vants Wages, and All other Debts,” (which She thereby charges 

upon it.) And She made her ſaid Son Thomas Herbert, and the 

Earl of Hertford, her Executors, and gave the Earl of Hertford full 
Power to act as Guardian for her ſaid Son. On her Death, The 

Earl, as Guardian to her Son, and for his Uſe and Benefit, entered, 
and received the Rents and Profits to the Time of the Death of the 

ſaid Thomas Herbert the Son. 5 


On the 25th of February 1739, Thomas Herbert the Son died, 
an Infant, Inteſtate, without Iſſue, and unmarried; leaving Roger 
Powell Eſq; his Heir ex parte Par RISs; and Lucy Allen, Widow, 
his Heir ex parte MAT RIS. * | HE 
T ugly; — Qs. 
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On the Death of the ſaid 3 Herbert the "Rey Rozer Powell 
entered, and received the Rents and Profits during his Life. But 
on gth June 1741, Lucy Allen filed her Bill againſt the faid Roger 
Poivell and Others, praying to be let into Poſſeſſion: And, She 


afterwards dying, Edward Hurt (the F ather of the preſent Plain- 


tiffs) as her Repreſentative, exhibited his Bill of Revivor and Sup- 
plement. Several Abatements of the Suit having fince happened, 
Bills of Revivor and Supplement were duly filed.” And the prejent 
Plaintiffs, Wiliam H. and Edward H. now claim the ſaid Eſtates 
under the ſaid Lucy Allen, as She was Heir to the ſaid 7. H. the 
don ex parte materni: And the preſent Defendants Thomas Morgan, 
Capel Hanbury and Mi liam 5 75 now claim the fame under the 
ſaid Roger Powell now deceaſed, as He was Heir to the ſaid T. H. 


the Son ex parte paterna. 


The Original Cauſe was dd on the 1oth of May 1755, before 


Lad. Hordwicke ; who directed a Caſe to be made, and theſe Two 


. to be ſtated for the Opinion of this Court: Y. 


Ce 


* 


Father, (Huſband of Elizabeth Herbert, afterwards Poxoel!,) the 


500 * to the ſaid Eligabeth in FEE. 5 


* P. 882. 


66 


2d Queſtion—“ Whether it deſcended, upon the Death of 7 2 
mas Herbert, the Son, to his Heirs ex parte PATERNA ; or to 
his Heirs ex parte MATERNA.“ 


cc 


The Suit afterwards e by the Death of E. H. Father to the 


preſent Plaintiffs, they revived it. On 27% January 1758, The 
Cauſe came on to be heard before the Lord Keeper : Who ordered 
That the ſaid former Order on Hearing ſhould be carried into 


. Execution i in like Manner as if Edward Hu! Fg had been Livin 8. 


* This Caſe was twice argued in this Court. It was firſt argued 
(very learnedly and elaborately) by Mr. Sewe/! for the Plaintiffs 


(claiming under Lucy Allen the Maternal Heir,) and Mr. Yorke, 
| Solicitor General, for the Defendants (claiming under Roger Powell 


the Paternal Heir,) on Tueſday 6th February i759. The ſecond : 


Argument was by Mr. Norton for the Plaintiffs, and Mr. Perrott 


for the Defendants, on the 1 30 and 2.th of November 17 759. 


On 27th November 1759, The Jupcrs of this CourT certified 


| their Opinions. as follows — 


Having 


iſt Queſtion— W dene by the Will of bon Herbert, the 


Eſtate in queſtion, (the Real Eſtate of the ſaid Thomas Herbert,) 
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Huving heard Counſel on both Sides, and conſidered of this Cale, 
Me are of Opinion That the Eſtate in Queition in this Cauſe paſſed 
by the Will of Thomas Herbert the Father, to the ſaid E. ga 4 in 
Fer. We are alſo of Opinion That Thomas Herbert the Son did 
net take the ſaid Eſtate, from his Mother, by Purchaſe, but by 
Drscgx: Conſequently, upon his Death, it deſcended to his 
Heir ex parte MATERNA. 


Mansfield. 7. Deniſon. M. Fofler. E. Wilmot. 


Lord Keeper HENLEY having afterwards decreed accordingly, 
The Defendants appealed to the Houſe of Lords. But before Hear- 
ing, it was compromiſed, by a Compoſition as to the retroſpective 
Account of the Profits of the Eſtate ; but that the Decree ſhould 


Stand, with ny to the E/tate igſelf. 


Luke et al ver /. Lyde. 


Special Caſe hon the laſt Devonſhire Aſſizes ; reſerved by Ld. 
. e who went that Circuit, laſt Summer. 5 


The Defendant Lyde ſhipped a 8 of 1501 Quintals of Fiſh, 
at the Port of St. John's in Newfoundland, on Board the Ship Sarab 


belonging to the Plaintiffs, to be carried to Liſbon. The Plain- 
tiffs were to be paid FREIGHT, at the Rate of Two Shillings per 


Quintal. The Original Price of the ſaid Cargo was, at Net ound. 
land, Ten e and Six pence Sterling per Quintal. N 


The Plaintiffs had alſo, on Board the ſaid Sarah, a Cargo of 945. 


i Qintals of * ich, which was their 0701 FIND 


The Ship failed from the Port of Se. John „, on 29th November 


| 17 56 ; and had proceeded 17 Days on her Voyage ; and was TA- 

 *KEN on the 14th of December following, within 4 Days Sail of Li * . 88 3. 
Bon, by a French Ship. And the Captain, the other Officers, and 

all the Crew (Except One Man and a Boy) were taken out of the 

| Sarah, and put on Board the French Ship. The Ship Sarah was 
retaben on the 17th of the tame December 1756, by an Engliſh 


Privateer; and on the 29th of December 1750, Tonga! into the 


Port of Bidde eford in Devonſbire. 


The Plaintiffs, having inſured the Ship and their Part of the 
Cargo, abandoned the ſame to the Inſurers. But the F . which 


the Owners were intitled to, was not mſured. 
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The Defendant had his Goods, of the Recaptors, and paid 
them 5 s. per Quintal —— at the Rate of 105. per Quintal 
Value. 


The Fiſh could not be ſold at all, at Biddeford, nor at any 
other Port in England, for more than 105. per Quintal, clear of 
all Charges and Expences in bringing them to ſuch Port. And 
the moſt beneficial Market (in the Apprehenſion of every Per- 
ſon) for diſpoſing of the ſaid Cargo of Fiſh, was at Bilboa in 
Spain; to which Place the Defendant ſent it in the March fol- 
lowing: And there was no Delay i in the Defendant in ſending the 
ſaid Cargo thither, And it was fold there for 55. 6 d. per Quin- 
tal; clear of the Freight thither, and of all Expences attending 
the Sale there. 


I We Freight from Bidde ford to 2. PE is higher than FIR 
Newfoundland to Liſbon. 


From the Time of the Capture, the whole Way that the Ship 
| was afterwards carried, was out of the Courſe of her r to 
＋ Hon. 


The Queſtion was © Whether the Plaintiffs are intitled to An 
« and what FREIGHT ; And at what Kate, and ſubject to What 
<6 Deduction. 18 


; Mr. Hiuſſey. for the Plaintiffs, « obſerved (by Way af beet 
That che Right of the Owners of the Ship was not ſo deveſted by 
the Capture, as to preciuge- 1 them from bringing their Action for 11 

the F eight. 


. the Capture made any Alteration, the Recapture put every 
Thing: in Jos Zubo. 


When the Ship came into Bidde eford, there was a total ity 
and Inability in the Ship to proceed on the Voyage. And there was 
an Abandoning by the Owners, and Acceptance by the Inſurers, 
* p. 884. * This Inability to proceed was mveluntary, and accidental; without 
any Paull of the Owners, Maſter, or Mariners. 


There was no Intention to carry BR Goods to Liſbon : The De- 
fendant, the Owner of the Fiſh, confidered Þ:/bsa as the better 
Market for them; and accordingly ſent them thicker, and ſold them 
there. 85 


After 
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After premiſing this, He made two Queſtions: 


— —— 


iſt Queſtion Whether AN x Freight at all, is due to the Plain- 
- Sts» 


1 
| 
" 


2d Queſtion—If any, then wHAT Freight is due. 


5 Firt—He alledged it to be the Rule of the Maritime Ly, 

ki «© That F reight 1 is due, unleſi there be ſome Fault in the Owners or 
- „ Maſter.” If there be 20 Fault in the Owners or Maſter, the 
F reight muſt be paid, either 7 in toto, or pro rata. 


Molloy 263. lays down the Rule, that where the Diſability of 
the Ship is inevitable, or accidental, without Fault of the Owners 
or Maſter, Freight is due; if the Maſter will either mend his Ship, 

or freight another. But if the Merchant will not agree to that, 
then Freight is due for ſo much as the Ship hath earned. Lib. * 


8 4. +4: 
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The S/ tpwreck of the Ship does not 72 the Contract, where 
any Goods are ſaved: The Owners are intitled to their Freight. It 
is fo far from diſſolving the Contract, that it gives the Matier his 

Ein, whether to provide another Ship, or not. 


In the preſent Caſe, there is nothing to prevent Freight being 
due. Freight became due from and upon the Freighters taking 
the Goods into their Poſſeſſion; and co: tinued due, by the Deten- 
dants not totally abandoning them. 


Second Queſtion—IWiot h reight is due to the Plaintiffs, 


He infiſted on the Whole. All the Gods were delivered. The 
Money paid for Salvage will not leſſen it: For they muſt have paid 
that, otherwiſe. The Deviation will not leſſen it: For that was 
not voluntary. 


The Privateer who retook this Ship, was intitled only to Pet 
for Salvage: For it was not 96 Hours under Detention. There- 
fore, if more was paid, it was too much. - 


„Lord MansFIELD—It was ls at balf: And upon this“ P. 885. 
Caſe, We muſt take that Proportion to be right. 


Mr. Huſſey cited, as a Foundation of his Argument, the Caſe of 
Lutwidge and How v. Grey et al, heard on the 22d of February 
1733, in the Houſe of Lords. 

PART IV. Vor, H. K Lord 
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Lord MaxsPIEID—The House of Lords determined upon 
theſe Reaſons (delivered by the Lord Chancellor Talbot,) That 
« the wHoLE Freight was due upon the Goods ſent to Briſtol; 
„ becauſe the Maſter oFFERED a Ship to carry the Goods to Gla/- 
«© gero, which was the Port of Delivery: But as the Maſter declined 
carrying the o7her Goods to G/aſgow (the Port of their Delivery;) 
6 They determined that as to em, he ought to be paid only pro 

rata, viz. as much as was proportionable to his Carrying them 
e to Youghall, the Place where the Accident — And 
this was all agreeable to the Maritime Law. 


Mr. Huſſey—lt appears by that Caſe, that the Contract is not 
diſſolved by the involuntary Accident; that the Maſter had his Elec- 
tion to carry them to the Port of Delivery in another Ship; and 
that :/ be did not, he ſhall yet be paid pro rata itineris to the Place 
here the Accident happened. 


- But, at leaſt, Samet bing is due; Eſpecially, as the Goods were 
Carried to a beneficial Market. 


Mr. Gould, for the Defendant, Mr. Lade. 


Upon computing the Account of the Prime Coſt and Produce 
of theſe Goods, as ſtated in this Caſe, it Pe that Mr. 294 
bas not Fey a F "arthing. 


As to the Property not being devefted—The Plaint iff's baue 

abandoned the Ship, and given it up abſolutely, to their In- 

ſurers; and never provided any other to carry the Fiſh to Liſbon. 

. 683 He mentioned the Caſe of * Goſs v. Withers M. 1758, 32 G. 

F 2. B. R. to ſhew that they were not obliged to abandon the 
N 


The Plaintiffs have no Pretence of Satisfaction. Though the 
Mariners of this Ship were taken out by the Enemy, Vet other 
Mariners might have been procured. 1 herefore there was not a 
Sora N to proceed. N l 


The Plaintiffs received their whole Inſurance upon the Ship, and 
upon their Part of the Goods. And they never offered nor meant 


bs p. 886. *to furniſh another Ship, to carry the Fiſh to Li 7 : They had even 


given up their own Cargo. 


The Value of the Fiſh depended upon its s being carried to L. if 
"ou to be there ag-init the Lent Seaſon. 


M. alin es 
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r 


— 


oth 


Malines Lex Mercatoria, fo. 93 & 21, par. 
Molloy, V. lib. 2. c. 4. F. 4 


40 


. (tranſcribed 1 
St! 8 ys, „If the Maſter of the Ship, IMP Fo 


after his Ship is become dicabled  (ichout his Fault) will ether 216 17 4 


mend it, or freight another, to carry the Goods to the deſtined ôh Editio. 
«« Port.” And in this Caſe, he will be intitled to freight m foto. 
« But if the Freighter diſagrees to the Maſter's Carrying them in 
« another Ship, the Maſter ſhall receive his Freight, in Proportion 


ce to what he has already carried.” This relates to Accidents inevi- 
table, and without — Fault of the Maſter. | 


cc 


Malloy 2 59 + puts the ſame Caſe, of a Ship babe by the Enemy, t 7 Edi. 
and retaken, and not otherwiſe incapacitated ; and ſays that after? 


Reſtitution, She may proceed ; And the entire Freight will become 


due. || I Eis. . 
. 4. 9 84 
And the Caſe of Fl ind Homo v. Gray et al falls i in with 1 Ei. 

this Rule, and goes upon the ſame Principles. 


It may perhaps be faid that the Freighter has not an abſolute. 

Right to demand his Goods, and carry them Hrmſc/f to the deſtined 
Port of Delivery, and abate a rateable Proportion of Freight : But 
the Maſter has his Option, to provide another Ship, and carry the 
Goods 1 in it, and receive e the whole F reight, if he chooles to do lo. 


But PER it is chef . Thing as if the Goods had been TY in 
the Bottom of the Sea: The Freighter has fotally loft his whole 


Riſque. It would be hard, therefore, if he were liable to P 
F reight for 1 . 


Mr. Huſſey i in Reply-—Lyde- was nat a | third Perſon ; but the 
| Contrattor to pay tbe Freight. 


The Plaintiff's Abandoniog the Ship to cheis Inſurers could not 


deſtroy their Right to the F e For the Fan was neither in- 
res nor abandoned. Cn oe 


= 


Mr. Gou 4 ſays « T he Freigat "muf be paid, and the Agreement 
performed, if the Maſter provides another Ship to carry the Goods 

« to thedeſtined Port; but 0 if he does not do fo, but the Freigb- 

e agrees to carry them Himſelf.“ 


ROY NE Maſter, though he may provide another Ship, is not, at * P. 88 
all Events, abſolutely obliged to it: He has his Option. And the 75 


O 
Caſe of Lutwidge et al v. Gray et al (hews that the Maſter is in- 
titled pro rata itineris, though he does uo proceed on his Voyage: 


And there he had an Ne pro rata; though he Ws Eg to 
carry the Goods any further. 


Lord 


_ Michaclmas Term 33 Geo. 2. 


2 


Lord MANSsF IXIL D ſaid That 5 He was of the ſame Opi- 
nion at the Aſſizes, as He was now; Vet He was deſirous to have 
a Caſe made of it, in order to ſettle the Point more deliberately, 


ſolemnly, and notoriouſly ; as 1t was of ſo extenſive a Nature; 
And eſpecially, as the Maritime Law is not the Law of a par- 


ticular Country, but the general Law of Nations: © Non erit 
« alia Lex Rome, alia Athenis ; alia nunc, alia poſthac ; ſed 


« et apud omnes gentes ct omni tempore, una eademque Le 
hd obtinebit,” 


He ſaid, He ales: leaned, (even where He had Himſelf no 


Doubt ) to making Caſes for the Opinion of the Court; Not only for 


the greater Satisfaction of the Parties in the particular Cauſe, but to 
prevent other Diſputes, by making the Rules of Law and the Ground 
upon which they are eſtabliſhed certain and notorious: But He took 


particular Care that this ſhould not create Delay or Expence to the 


Parties; And therefore He always dictated the Caſe in Court, and 


ſaw it ſigned by Counſel, before another Cauſe was called; and al- 
ways made it a Condition in the Rule, © that it ſhould be ſet down 


to be argued within the brit 4 Days of the Term.” Upon the 


ame Principle, the Motion * zo put off the Argument of this Caſe to 
the next Term,” was refuſed : And the Plaintiff will now have 


| his Judgment within a few Days as ſoon as he could have entered 


it up if 0 Caſe had been reſerved ; at the Expence of a ſingle Ar- 


gument only; And ſome Rules of the Maritime Law, applicable 
to a Variety of Caſes, will be better known. He ſaid, before 
He entered into it particularly, He would lay down A few 
des coat 3 O18; : 


If a frei ghted Ship becomes accidentally diſabled on it's Voyage 
(without the Fault of the Maſter,) The Maſter has his Option of two 


Things; either to refit it, (if that can be done within convenient 
Time; ) or to hire another Ship to carry the Goods to the Port of 


Delivery. If the Merchant diſagrees to this, and will not let him 


do ſo, the Maſter will be intitled to the wHo LE Freight of the full 
Ta Voyage. And ſo it was determined in the Houſe of Lords, in that : 


Cale of Lutwiage and How v. Cray 274 15 | 


As to the Value of the Goods it ; is Nothing to the Maſter of Py 


Ship, whether the Goods are ſpoiled or not,” Provided the Freighter 


* P. 8 88. 


takes them: It is enough if the Maſter has carried them; For 5 
* doing jo, he has earned his Freight. And the Merchant ſhall be 
obliged to take All that are ſaved, or None: He ſhall not take ſome, 


and abandon the re; and ſo pick and chooſe what he likes, taking 
that which 1s not damaged, and leaving that which is ſpoiled or da- 


maged. If he abandons All, he is excuſed F reight : And he may 


1 abandon. 


2 — 


* 
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abandon ll, though they are not All loſt. (I call the Þ reighter, 


the Merchant; And the Other, the Maſter, for the clearer Di- 
ſtinction.) | N 


Now here is a Capture wi#hout any Fault of the Maſter; And then 
a Re-Capture. The Merchant does not abandon, but takes the 
Goods; and does not require the Maſter to carry them to Liſbon, the 
Port of Delivery. Indeed, the Maſter could not carry them in the 
ſame Ship; for it was diſabled, and was itſelf abandoned to the In- 
ſurers of it: And he would not defire to find Another; becauſe the 


Freight was higher from Biddeford to Liſbon than from Newfeund- 
land to Liſbon. © EL os 22243 ER 


There can be no Doubt but that so Freight is due: For the 
ES Geods were not abandoned by the Freighter ; but received by him of 
the Recaptor. TID Wh = f 


The Queſtion will be WHAT Freight?“ 
The Anſwer is © A RATEABLE Freight: 7. e. pro rata itineris. 


If the Maſter has his Election to provide another Ship, to carry 
the Goods to the Port of Delivery; and the Merchant does not even 
deſire him to do ſo; The Maſter is ſtill intitled to a Proportion, pro 
rata of the former Part of the Voyage. : „„ 


I take the Proportion of the Salvage here, to be HALF of the 
whole Cargo; upon the State of the Caſe as here agreed upon. 
And it is reaſonable That the Half here paid to the Recaptor, 
ſhould be conſidered as 4%. For the Recaptor was not obliged to 
agree to a Valuation; But he might have had the Goods a&ually 
ſold, if plaeſed, he had fo and taken haf the Produce; And there- 
fore the Half of them are as much 4%, as if they remained in the 
Enemy Hands. So that Half the Goods muſt be conſidered as 
loft ; and Half as ſaved. ES, ET — 


; . ONO IAneD — — — tngmn Oe 
— KA - — 79? n 
_—_ . : * — leis — Sn 
2 2 E ne- 
Ono ³˙ð́½ * rent DOI, SE 


EAI 


- 5 1 
EY Pn > on 
ky 2 0 = 
P 


77 


8 — SR o 
2 n 2 
P eat a 1 


Here, the Maſter had come 17 Days of his Voyage, and was 
within 4 Days of the deſtined Port, when the Accident happened. 
Therefore he ought to be paid his Freight for ; Parts of the full 
Voyage, for that Half of the Cargo which was ſaved. © 
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Al find by the ancienteſt Laws in the World (the Rhodran Laws,) & P. g 89. 
that the Maſter ſhall have a rateable Proportion, where he is in 1e 
Fault *. And Conſolato del Mere, a Spaniſh Book, is alfo agreeable V anic, 25. 
thereto. Ever fince the Laws of Oleron, it has been ſettled thus. 32, 42. 

In the Uſages and Cuſtoms of the Sea, (a 1'rercb Book,) with Ob- 
ſervations thereon, The 4th Article of the Laws of Olcron is, 

That if a Veſſel be rendered unfit to proceed in her Voyage, and 
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« the Mariners ſave as mack of the Lading, as poſſibly they can. can ; 


« If the Merchants require their Goods of the Maſter, He may de- 
« liver them, Ir he pleaſes, They paying the Freight in Proportion 
« to the Part of the Voyage that 1s PERFORMED, and the Coſts of 
« the Salvago : But if the Maſter can readily repair his Ship, He 
% may do it; Or if he pleaſes, He may freight another Ship to 


0 perform his Voyage.” Amongſt the Obſervations thereon, The 


firſt is“ that this Law does not relate to a total and entire Loſs, but 


only to Salvage; Or rather, not to the Shipwrec', but to the D 


+ Nia, 
Artic 33. 


Charles 5. 
Ord. Art. 40. 


« aghling of a Ship, fo that She can not proceed in her Voyage with- 


„ gut refitting : In which Caſe, the Merchants miy have their 


«« Goods again, paying the F. reight, in Proportion to the Way the 


Fs Ship made. F 
The Emperor 


The Obſervation. adds fürche e That if the Maſter ran; in a 


little Time, et his Veſſel and render her fit to continue her 


Voyage; (that is, if he can do it in 3 Days Time at the moſt, ac- 
„ cording to the Hanſe-Town Laws ;) Or if he will Himſelf take 
« Freight for the Merchandize, aboard another Ship bound for the 
_« ſame Port to which He was bound, He may do it: And, if the 
« Accident did not happen him by any Fault of his, then the 


« Freight ſhall be PAID uIM. The 37th Article of the Laws of : 
Vi ouy | is to the very ſame he 


© Reccius de Novi et Nauls, in Note $1ft. ſays—<* Declara hoc 
« Dictum. Ubi Nauta munere vehendi 77 parte fit functus, quia 
« tunc pro parte itineris quo merces inventæ ſint, vecturam deberi 


Egquitas ſuadet; et pro ei rata mercedis ſolutio fieri debet. Ita 


c 


Paul de Caſtro &c.” (Then a String of Authorities follows : 3} 


= 86 Fe probat Joannes de Evia &c; Qui hoc extendit in caſu quo 


* P. 890. 


„ merces fucrint deperditæ (totally loft) una cum Navi, et certa Pars 


a jpſarum mercium poſtea fuerit ſalvata et recuperata; tune naulum 


«« dehcri pro rata mercium recuperatarum, et pro rata Itineris uſque 
ad locum in quo Caſtis adverſus acciderat, fundat &c.” (And then 
He goes on with Authorities.) * Item declara, quod ſi Dominus 


. ſeu magiſter navis folverit mercatori pretium mercium deperdita- 
rum, tunc tenetur mercator ad ſolutionem nauli; ; . merces 


80 habentur ac 11 ſalvatæ fuiſſent.” 


K 10 A Book intitled The Ordinance of Lewis the 14th, RE 


| bliſhed in 1681, (collected and compiled under the Authority of 


M. Colbert,) the fame Rules are laid down; particularly in the 
18th, 19th, 2iſt and 22d Articles. — Art. 13th directs, That 20 


Freight ſhall be due, for Goods 4% by Shipwreck, or tauben by Pi- 


rates or Enemies. Art. 19th is, That if the Ship and Goods be 
ranſomed, the Maſter ſhall be paid his F reight to the Place where 


I | my 


a — — — — _ — * 1 
— 


Michaelmas Term 33 Geo. 2 


they w were taken : And he ſhall be paid his whole F reight, if he con- 
duct them to the Place agreed on; He contributing towards the 
Ranſom. (Art. 2oth ſettles the Rate of Contribution.) Art. 21ſt. 
The Maſter ſhall likewiſe be paid the Freight of Goods ſaved from 
Shipwreck; He conducting them to the Ploe appointed, Art. 22d. 
If he can not find a Ship to carry thither the Goods preſerved, He 
ſhall only be paid his Freight 18 PROPORTION to wobar he bas PER= 
FORMED of the 8 


And the Caſe in che Houſe of Lords between Latwidge and 


How v. Gray et al is alſo in Point; and was well conſidered 


there: And Ld. Talbot gave the Reaſons of the dos. ama of the 


Houſe, at length. 


Therefore in the preſent Caſe, a Rateable © Taper Reon of ＋ reight 


ought to be paid for Half the Goods. 


lt is quite immaterial What the Merchant made of th Goods 
afterwards; for the Maſter hath Nothing at all to do with the Good- 
neſs or Badneſs of the Market: Nor indeed can that be properly 
known, till after the Freight is paid; For the Maſter is not bound 


to deliver the Goods, till after he is paid his Freight. No Sort of 


Notice was taken of that Matter, in the Caſe of Lutwidge and How 


v. Gray, in the Houſe of Lords: And yet there the Tobacco was da- 
maged very greatly; even ſo much that a great Part of 1 it was burnt | 


at the Scales, at 6 


Tbetefder the verdict muſt be for 1 145, lk upon 
5 Computation, amounts to the rateable Proportion of the F reight; J 


being :1 of 751. the half of 150“. 


enen the Verdict which was for 70, muſt be ſet right, 
and made bol. 145 


Per Cur. | 
Let the Peſtea be deliv cred to the PL AIN TIFF, 
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Friday 23d 
November 


1759. 


Michaelmas Term 33 Geo, . 


Moriſſet ver/. King. 


q HIS was an Action of Debt on Bond, in the Penalty of 200 J. 
conditioned for the due Performance of certain Articles: Which 


Articles recited that Mary Moriſſet had lent Daniel King the Sum of 


100 J. to be repaid to Her at the End of 4 Years without Intereſt; 


but in Conſideration that the ſaid Daniel King his Executors and Ad- 
miniſtrators ſhould find and provide for Mary Dubois, Daughter of 

the ſaid Mary Moriſſet (the Obligee,) Meat and Drink in the Houſe 
where he dwelt or ſhould dwell, for Jour Years, if the ſaid Mary 


Dubios ſhould ſo long live; And that She ſhould, during the ſaid 


Term, board with him, and that ſhe ſhould be Co-partner with 


Mary King, Wife of the ſaid Daniel King, in the Buſineſs of a 


Milliner; And ſhould, all that Time, bear one Moiety of the Loſſes, | 
Charges (except Houſe- keeping) Shop-Rent, and Materials neceſ- 


ſary - for carrying on the Trade, (which the ſaid Daniel King did 


agree to provide) And they ſhould be Partners, and each do their 


utmoſt to carry on the Trade; and ſhould equally divide the Profits ; 


And alſo that the faid Daniel King ſhould lodge the ſaid Maury Mo 
riſſet, She paying Him 101. a Year. And at the End of the four 
Years, Daniel King was to repay the 100 J. And in Caſe of the Death 


of the ſaid Mary Dubois, to pay the Principal together with law fol - 
; Intereſt for the 100 J. to the ſaid Mary Mori Met. 6 


The Defendant, after havitie demanded and had Oyer of the Can- : 


1 Gition of this Bond and of the Articles therein recited, pleads © That 
this was a Corrupt Agreement; with an Averment “ That the 


Board of Mary Moriſſet (the Mother) was worth 20 J. a Tear; 


And the Board of Re tho Dubois (the Daughter) WAS worth 10. 


MS Year.” 


To this Plea, the Plaintiff demurs. 


The only Queſtion: was Whathe: this was an Uſurinu 3 3 
within the Statute of 12 Ann. Stat. 2. c. 16. Which makes void 


All Bonds, Contracts and Aſſurances, where more than 51. per Cent. 
per Annum 18 rectly: or indirectly taken for any Loan. 


Mr. Aſpinall argued, as Counſel for the Plaintiff; and Mr. Wed- 


.der burn, for the. Detendant. 


The Court were ex remedy clear that This * aſe cannot be within 
tne Statute of Uſury. 


Lord 


Michaelmas Term 335 Geo. 2. 


mn —— 


* Lord MANSFIELPD obſerved, That it is impoſſible to ſay that * P. 
King might not receive ſo much Advantage by this Partnerſhip, as to 
be worth the Conſideration. It mght be a very advantageous Bar- 


gain to King: Here might be Recommendation, Skill, Labour or 
other Benefits ariſing to Him from it. 


He" mentioned the Caſe of Mr. Huber. who entered into a private 
ſecret Partnerſhip with Ne//on, who drew him into a Bankruptcy 
| thereby. So here, the Plaintiff's Daughter might have been drawn 

into a Bankruptcy, by Means of this Agreemgnt : Which would 


have been more ſevere to Her, perhaps, than the Penalty of this 
Statute of f would be. 


* Mr. Juſt. Fos TER and Mr: Juſt. WIL Mor concurred with the « wir Jat. 

Chief Juſtice. They ſaid, It did not explicitly appear whether this Y a was 
was a prudent Agreement or not : But it might be beneficial to King 

upon the Whole; at leaſt, it was not ſuch a Contract as could be ad- 

3 by the Court to be ſurious within the Statute. 


| JupoMeNT for the Praixris r. 


: Rex werſ Maſter and Wardens of the Company of SUr- Saturday 4 
5 geons in London. pegs 
H I 8 Was a Cauſe that ſtood i in the Crown-Paper a upon a Re- 
turn to a Mandamus directed to the Maſter and Wardens of 
the Company of SURGEONS of London; Reciting a Cuſtom in the 
ws City, That every Freeman of the ſaid City, uſing and exer- 
« ciling the Art Science or Myſtery of Surgery within the ſaid City, 
hath @ Right, in reſpect thereof, t have and take APPRENTICES, 
of the Age of 14 Years or upwards, to be educated and inſtructed 
in the ſaid Art Science or Myſtery, for the Space of 7 Years ; 
Which ſaid Apprentices have been uſed and accuſtoined to be 
ADMITTED and BOUND in the Preſence or with the Conſent of the 
« Maſter and Wardens or ſome of them ;” And reciting that Richard 
Guy, a Freeman of the ſaid City, and alſo One of the Freemen of 
the ſaid Company of Surgeons of the ſaid City, being defirous of 
taking Melmoth Guy, his Son, aged 15 Years, to be his Apprentice 
for the Term of 7 Years, to be educated and inſtructed in the faid 
Art Science or Myſtery of Surgery, had often offered the ſaid Mel- 
moth Guy to be admitted and bound, before the ſaid Maſter and 
Wardens or ſome of them, his ſaid Apprentice for the Term of 
Years, in the ſaid Art Science or Myſtery, according to the ſaid 


Cuſtom; And that the ſaid Melmorb Guy had allo often offered Him- 
PART IV. Ver, I. 3 N ſelf 
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* ſelf to them or ſome of them, to be admitted and bound before 
them or ſome of them, an Apprentice to the ſaid Richard Guy 
for the ſaid Term, in the ſaid Art Science or Myſtery; And that the 
ſaid Maſter and Wardens had not permitted the ſaid Melmoth Guy 


to be bound Apprentice to the ſaid Richard Guy, for the Term of 
7 Years, before them or any of them, but have altogether refuſed 
and ſtill refuſe ſo to do; And Commanding them, immediately and 


without Delay, in due Manner to permit the ſaid Melmoth Guy to be 
ADMITTED ard BoUND, before them or ſome of them, an Appren- 


tice to the ſaid Richard Guy, for the Term aforeſaid, in the ſaid Art 


Science or Myſtery according to the ſaid Cuſtom, Or ſignify Cause 


to the Contrarv. 


The Return of the Maſter and Wardens achte the Whole of the 


_ Cuſtom and Facts, to be as they are alledged in the Writ. But they 


further certify and return, That long before the ſaid Ri-hard Guy 


offered his ſaid Son M. linoth, or the faid Melmoth offered Himielf to 


them or any of them, to be admitted and bound before them or any 
of them, an Apprentice for the ſaid ferm of 7 Years, in the ſaid 


Art Science or Myſtery of Surgery, according to the Cuſtom afore- 
ſaid; and after the Making of a certain Act of Parliament intitled 


An Act for making the Surgeons of Landen, and the Barbers of 


London, two ſeparate and dittin& Corporations ;” to wit, on the 


7th Day of April in the Year of our Lord 1748, at Stationers Hall 


in London aforeſaid ; John F reke, then and there being Matter of the 


ſaid Company of Surge, and William Pyle and Legard Sparhan, 
then being two of the Governors of the {aid Company of Surgeons, 


before that Time duly elected choſen appointed and ſworn into 


__ their ſaid reſpective Offices; And allo John Ranby Eſq; Ca ſar Haw - 


Lins Eſa; J, liam Petty Eſq; Joſeph Sandferd, Il illiam Cheſelden Eſq; 


James Hicks, Peter Sainthiil, Noah Rout, fohn Weſtbrook, William 
Singleton, James Phillips, J oſeph Webb, Mark Hawkins, Chriſtopher 5 
Fullagar, Edward Nourſe, 3ebn Girle Eſq; and John Townſend, be- 


ing then and there Nine and more of the Members of the Court of 


Atfiſtants of the ſaid Company of Surgeons, before that Time duly 


elected choſen appointed and ſworn to be of the ſaid Court of 


Aſſiſtants, did hold a Court and Aſſembly, at Stationere-Hall London 


aforeſaid, in order to treat and contuit avout and concerning the 
Rule Order State and Government of the ſaid Company of Surgeons; 
And that the ſaid John Freke, fo bing then and there Matter of 
the ſaid Company of Surgeons, and the ſaid iii am Pyle and Legard 


 Sparham, ſo being then and there Two of the ſaid Governors of the 


ſaid Company of Surgeons, and the ſaid 7obn Ranby Eſq; Cæſar 


Hawkins Eſq; &c. &c. &c, ſo being then and there Nine and more 


of the Members of the ſaid Court of Aſſiſtants of that Company, be- 


ing All then and there duly aſſembled as aforeſaid, did then and 


- provided, make ordain conſtitute and eſtabliſh a certain By-Law 


there, according to the Form of the Statute in that Caſe made and 


and 


Michaeimas Term 33 Geo. 2. 


* ORDINANCE, for the Regulation Government and Advantage of P. 894, 
the ſaid Company of Surgeons, in the Words following, To wit, 
Tem, It is Ordained © That no Member of the ſaid Company ſhall 
« take any Perſon into his Service, As his Apprentice, to be inſtruct— 
ed in the Art or Science of Surgery, ſor any ſhorter Time than 7 
Years; Which Perſon SHALL UNDERSTAND ihe LATIN Tongue 
„ His ABILITY <oherern ſhall, BEFORE Vs being bound, be !ried b 
the Governors or one of them. And every Freeman of this Com- 
% pany or Foreign Brother ſhall, within One Month next after his 
„Entertainment of any Perſon in Order to being his Apprentice, 
« Preſent ſuch Perſon before the Governors or 1 wo of them, at 
«© Court to be by them held; and there bind fuch Perſon to Him 
before the ſaid Governors, by Indenture ; Upon pain of forfeiting 
20 J. of lawful Money: And the Clerk of the ſaid Company 
* SHALL NOT BIND any Perſon who has of been fo preſented and 
examined; upon pain of forfeiting the Sum of 10/7. of lawful 
Money and being liable to be amoved from his ſaid Office. And 
no Apprentice ſhall be turned over from One Matter to Another, 
„ but at a Court in the Preſence of the Maſter and Wardens or 
* One of them: And One Guinea, and no more, ſhall be paid for 
« the ſame.” 7 85 


cc 


Which ſaid Ordinance or By-Law, ſo made as aforeſaid, after the 
Making thereof as aforeſaid, and long before the ſaid Richard Guy 
had offered the ſaid Melmoth, or the ſaid Melmothb had offered Him- 
{elf to be admitted and bound before them or any of them, an Ap- 
prentice to the ſaid Richard Guy, for the Term of 7 Years, in the 
ſaid Art Science or Myſtery of Surgery, according to the Cuſtom 
aforeſaid, to wit, on the gth Day of the ſame Abril in the ſaid Year 
of our Lord 1748, was examined approved and allowed by the Right 
Honour..ble Philip Lord Hardwicke the then Lord Chancellor of 
Great Britain, and by Sir William Lee Knt. the then Lord Chief 
Juſtice of His Majeſty's Court of King's Bench, and Sir 7% . 
Willes Knt. the then Lord Chief Juſtice of His Majeſty's Court of 
Common Bench, according to the Form of the Statute in that Caſe 
made and provided. % 5 


They further return That the ſaid Ordinanc? or By-Law, ſo made 

examined approved and allowed as aforeſaid, hath ever ſince the 
Making Examination Approbation and Allowance thereof as afore- 

ſaid, been, and now is in full Force and Effect, and in no wiſe an- 
nulled revoked or vacated. Sh SEES 


They then return That aſter the Making Examination Appro- 
bation and Allowance of the ſaid Ordinance or By-Law as afore- 

ſaid, and before the Iſſuing of this Writ, to wit, on the zd of May 

in the Year of our Lord 17 59, at a certain Court then holden at Sur- 

| geons 
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. 89 5. r geons Hall in the Old Bailey London, by Mark Hawkins 8 Maſter, 


and Chriſtopher Fullagar and Edward Nourſe then Governors of the 
ſaid Company of Surgeons, (They the ſaid Mar# Hawkins Chriſto- 
pher Fullagar and Edward Neurſe, having before that Time been 
duly elected choſen appointed and ſworn into their ſaid reſpective 
Offices, according to the Form of the Statute in that Cafe made and 


provided,) came the ſaid Richard Guy before the ſaid Court, and 


offered and preſented his ſaid Son Melmoth; And the ſaid Melmorh 
did then and there offer Himſelf to the faid Maſter and Governors 


then being at that Court, to be admitted and bound, before them, 


an Apprentice to the ſaid Richard Guy, for the Term of 7 Years, 


in the ſaid Art Science or Myſtery of Surgery; And that the ſaid 
Melmoth Guy, being ſo offered and preſented as aforeſaid, was then 


and there examined touching his Knowledge in the Latin Tongue ; 


And his Ability therein, in Purſuance of the Ordinance or By-Law 
aforeſaid, was then and there fairly, cand dly, and impartialiy TRIED 


by the ſaid Edward Nowurſe, He the ſaid Edward being then and 
there One of the Governors of the ſaid Company of Surgeons: And 
that the ſaid Melmoth Guy, upon ſuch his Examination, and upon is 


Ability in the Latin Tongue being ſo as aforeſaid ried by the ſaid 
| Edward Nourſe (fo being One of the Governors or Wardens of the 
ſaid Company as aforeſald ,) was found, Nor to underſtand the Latin 
Tongue, but to be wHoLLY IGNORANT Zheresf ; and was then and 
5 chere SO ADJUDGED azd declared to be, by the ſaid Edward Nur, 
on ſuch Trial. —Wherefore the ſaid Court could not conſent, but 
did then and there refuſe to permit the ſaid Me/moth Guy to be ad- 
| mitted and bound an Apprentice to the ſaid Richard Guy, for the 
Term of 7 Years, in the faid Art Science or Myſtery of Surgery, 
according to the Cuſtom aforeſaid, UNTIL ſuch Time as the faid 
Melmoth fhou'd underſtand the Latin Tongue, as by the 4 
Ordinance or ee is in that Behalf required. e 


"They kuther return 3 2 poſitively, That the ſaid Met- 


moth Guy, when he was ſo preſented and offered as aforeſaid, before 
the aforeſaid Maiter and Governors or Wardens of the ſaid Com- 
pany of Surgeons, at the ſaid Court, by them held for the Purpoſe 
herein before in that Behalf mentioned, Dip NO underſtand the 
Latin Tongue; but wAS UTTERLY IGNORANT of. the ſame : And 


that the ſaid Melmoth Guy hath Nor, at any Time before or fince 


his being ſo examined and tried as to his Ability in the Latin 
Tongue as aforeſaid, offered himſelf or been preſented to the ſaid 


Company or Governors thereof, or any One of them for the Time 
being, to be tr. led as to his Abi lity in the Latin Tongue. 


And therefore they cannot permit the fad Melmoth Guy to be ad- 
mitted and bound before them an Apprentice to the ſaid Richard 
Guy for the ſaid Term of 7 VOWS; in the ſaid Art Science or My- | 


2 ſtery 
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*. « fiery of Surgery, according to the Cuſtom aforeſaid, as by the + P. 996. 


W. rit they are commanded. 


Mr. Field pro Rege objected and argued © That this was an u- 
te Jufficrent Return: For that the Zy- -Law is a bad One, being 
made in Reſira:rt of a natural general and common R'ght. 


The fr Reſtriction of the common Right that every Perſon has 
of learning and exerciſing any Art in any Place, except where it 


happens to be reſtrained by Cuſtom, is the Act of 5 Elis. c. 4. 


The City of London have indeed, by Cuſtom, a Power: over the 
Youth of their City, and a Power of excluding Foreigners from 
exerciting Trades within their City. 


11 Rep. 53. Taylors of Ib ich Caſe, ſhews the general Law to be, 
that a Perſon ought not be reſtrained i in his lawful Myſtery. 


Private Companies can not make Laws contrary to the Gee! 
Law or to the Cuſtoms of great Cities: Though great Cities and 


Towns may do ſo. This Diſtinction is tioned; in 6 Md. 123. * 7. 1 Call. 
Cuddon v. Eftwick. And He cited the Cale of the City of London v. 19% &.. 


Vanacter, in 1 Ld. Raym. 496. where Hot Ch. J. id that if. 
« the By- Law was for the Benefit of the City, it would be good.” 


This By-Law, therefore, is not good, without a particular Cu- 
ſtom to ſupport it: For it  reftrains a Common. Law Rig. 


The Return does not aver that the . the. Latin 
Tongue 7s a neceſſary Qualification of a Surgeon: And their Art 
may certainly be 2 
to a young Perſon's being put out to learn the Art; Whatever it 
might be to the Admiſſion of a Man to Pratt iſe it. 


Beſides, Underſtanding the Latin Tongue,” | is a very inde finite 
and vague Expreſſion: And a very different Idea of it would be 


rmed without it. At leaſt, tis no Objection 1 


conceived by different Perſons; as by Dr. Bent. ey (for Inſtance) and + . ; 


by a Warden of the Surgeons Company. 


Bad ge too, may ariſe from this eie And if 
ſo, it ſhall not prevail. Godbolt 2 54. S. C. with that of the Taylors 
of Ipfwich, (there called The (ofb-workers of Ipfeorch Cafe.) 


If the By- - Law is bad, this Young Man's not Underſtanding 
Latin will not cure or help it. However, the By-Law does 197 * 
pre/ ly forbid ſuch a Perſon to be admitted: It is t mande:ory, but 


44 of directory. > 
FART IV. Vor. II. | 2 N | Rr. 


| e, bo 


— 
— ů ——— ˙ — — — — 
— — Wm: 


— lynn ets <tc —ü— Ceres 


. p 2 *** p 
* — — 
— — — — — ——— od... = 4 — * — 


15 Meena Term 33 Geo. 2. 


I . ga 


* P. 897. * Mr. Serjeant Hewitt contra, was riſing up, to ſpeak i in Support 
of the Return. 


But Lord Ma NSFIELD faid It was too plain to argue. 


_ Whercapon, Per Car: 
RETURN ALLOWED, 


Mondey 26th Rex ver. Inhabitants of Preſton near Faverſham, 


Nowember 


175 | 
1 5 See this Ck abridged, in the TABLE; tax; at large, in the 
Quaxto-Edition of my SETTLEMENT CAsEs, No. 154. 
p. 486. : 
* P. 899. g e * Collins ca; Gibbs, 
„ 
CT T7 R. N had nova; on ee laſt, in x Are of 1 


: quiry executed, in an Action upon the Caſe on n 


His Objection was The Want of an e of Perſormance of 


what He inſiſted to be a ConDITION PRECEDENT. 


The Queſtion was, Whether it was a | Coxproton PRECEDEN r. 
or not. 


It was an Action upon the Caſe wherein the Plaintiff, having 


firſt recited the Dependency of a former Action brought by the 

| Defendant againſt him, and a Compromiſe thereof, upon an Agree- 
ment for the Payment of the Coſts of it by the preſent Defendant to 
the preſent Plaintiff, on the now Plaintiff's giving him a General 

| Releaſe; lays the Defendant's Promiſe to pay him his Demand in 

the preſent Action to have been made, In Confideration that the 


« (id Willam (the now Plaintift) at the Special Inſtance and Re- 


« queſt of the ſaid John (the now Defendant) would execute to the 


« {aid John a General Releaſe, to bear Date on the 27th Day of July 
jn the Year aforeſaid,” (which was the Day be/ore the Agree- 
ment, ) And to be filled up in the common and uſual Form of Ge- 


« neral 


ment, after a Judgment by Dzravir; and a Writ of In- 


oF 
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ce neralReleaſes ; He the faid John (the preſent Defendant) under- 
« took and faithfully promiſed the faid William (the preſent Plain - 
tiff,) to pay him All the Coſts and Expences that he the ſaid i 
* liam had been at in defending the ſaid Suit, feeing Counſel, ſub- 
„ penaing Witneſſes, Journies, and all other Charges and Demands 
c jn the ſaid Suit whatſoever; As ſoon as a Bill of ſuch Colts could 
cc be . and produced to Him the ſaid John.” 


Then the Plaintiff avers his Coſts and Expendes | in the ſaid Suit 
to have been 211. 3s. 7d. And that a Bill of ſuch Coſts and Expen- 
ces was prepared, and produced to the Defendant ; whereof He had 
Notice. But the ſaid Defendant &c, &c. 


* Mr. Burland urged, that Sis Plaintiff ought to kh: v3 averred © EP. 900. 
„ That He had grven or tendered to the Defendant a General Releaſe 
c executed. For that his ging. ſuch a Releaſe appeared to be a 
Condition precedent ; the Detendant's Promiſe being made in Con- 
| fideration that he would do jo. In Proof of which He cited add 
260. Bo. — 1 1 Lad. Ow 662. Thorp v. Thorp. 


Mr. Dante: © contra, cited 1 Salk. 29. Ree v. Haush in Cam 

| Scac': Where the Judges held that they ought to do what they 

could to help the Declaration. — Caſe he acknowledged to 
8 be after a Verdict. F 


Mr. Br dne replied chat that was after a Verdict: This i is only 
after a Judgment by ws nh 1 


The Releaſe wal be uo Bar to the Demand: in the preſent Caſe; 
| becauſe it is agreed that it ſhould bear Date the Day before the 
Agreement : So that the Cauſe of Action was b Juſequent to it, and 
therefore could not be varred by Wot 


The Plaintiff made NO Promiſe &« fg execute the Releaſs.” There- 
| 0 We have no other Method to oblige him to it. The Payment of 
the Money 1 is to be © On his — 8 


1 Lord Max STIELD— The Releaſe is to be given “ at the Special 
1 I nſtance and Requeſt of John” (the now Defendant :) But per- 
RY Hhaps he may never requeſt it. We will {ce if 1t can be made 


good by 4 Conſtruction. 


Lord MANSFIELD now Aided the Reſolution of the Court. 


This is a Motion made by the Defendant in Arreſt of a Judgment, 
by Default: So that it comes before the Court, exactly as 1 it had 
1 been 
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been upon Demurrer ; and is not like the Caſes of Objections to 
Judgments after Verdict. 


The Plaintiff has of averred Performance of what was to be done 
on his Part; nor ſhewa that he was ready to perform it. 


Therefore We are All of Opinion, That it can not be made good, 
as laid in the Declaration: And the true Diſtindtion, as toSupplying 
iuch Detects, is, whether the Objection be made afrer a Verdict, 
„„ „ : 


Therefore the JupGMENT muſt be ARRESTED. 


P. 901. Whereupon Mr. Dunning moved to amend, upon Payment of 

Coſts; by inſerting ſuch an Averment, as (he ſaid) the Fact really 
was. Which was oppoſed by Mr. Burland; as being 7.0 late, after 

Judgment was arre/ted; and as having never been done. BY 


Lord MANnsFIELD—ASs it is doubtful Whether this can be done 
or not; and as it 1s certain that the Difference between paying 
Coſts to amend, and beginning a freſh, is very trifling in this Caſe, 
it is better to let the Rule be as it was pronounced: And accord- 


 ingly—Let the Judgment be arreſted. | 


| 5 40 Cur. 


e JUDGMENT ARRESTED. | 


u uur The“ Inſolvent Debtors Caſe: 
28th Nowere 5 | - = | %% 
ber 17% | 0 . 1 r 


„ Voung ver/. Diego Aimes. 


J. Sad. 13. T HE Court declared that as the + Act of 32 G. 2. c. 28. for 
I Relief of Debtors with reſpect to the Impriſonment of their 
Perſons, &c, which did not + commence till the 15th of June 1759, 

(being the firſt Day of Trinity Term 1759) could zot, undoubtedly, 

mean to leave, between the Expiration of the former Act and the 
_ Commencement of this, a Chaſm of 14 Days, to the Prejudice and 
Diſadvantage of inſolvent Debtors, (for whoſe Relief it was calcu- 

lated,) They thought they ought to conſtrue this Act rQuiTABLY, 

for the Benefit and Relief of ſuch inſolvent Debtors and Priſoners ; 
Eſpecially as the Words of it are“ That the Priſoner may exhibit 

his Petition before the End of the firlt Term which all be next 

after he {hall be charged in Execution.” And therefore The 
thought themſelves at Liberty to conttrue it, and did accordingly 

declare their Conſtruction of it to be, That TRINITV Term 1759. 


* Cught 
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8 "ought te to be conſidered as the Term in which ſuch Priſoners were 

charged in Execution; And conſequently, * that they or ſuch 
of them as were precluded by the Expiration of that Act, from 

completing their Diſcharge under it, had the preſent Michaelmas : 

Term, for the firſt Term next after their being charged in Exe- + © * 

« cution ; At any Time before the End of which, they might petition.” 

By which Conſtruction, The Court took Care That theſe Debtors 

ſhould not ſuffer any Inconvenience, merely by ſuch undeſigned Ex- 

piration of an Act made for their Relief, and undoubtedly meant 

(they ſaid) to be continued on wir bout any 1 an 0d Chal, 


cc 
cc 


cc 


* Rex ver /. Inhabitants of F ulham, * P. goz. 
This Casr is abridged, in the TABLE: And it may be ſeen at 


large, in the Quarto Edition of my SETTLEMENT-CASES, 
Page 88 No. 85. 


The End of Michaelmas Term 1759. 


par IV. Vor. II. 30 


Hilary 


* P. 904. * | T 3 
Hilary Term 
33 Geo. 2. B. R. 1 760. 
Pkg ag Gardiner ver/. Croaſdale. 
anuary 
1760, 


* HIS Cate came before the Conre, upon a Queſtion reſer- 
ved by Lord Mansfield at Nift prius at Guildball, upon an 
Action upon the Cale, on a Policy of Inſurance. 


Rt Inſurance was made upon One fourth Part of the Ship Encou- 


ragement, and of it's Cargo, from Greenland to London, free from 


: Pg under a certain Value, from the Ice. 


The Plaintiff . upon a zotal Loſs of the Ship: The De- 
claration expreſsly ſlated a TOT AL Los of it ; And the Damages were 


5 laid for a total Loſs, 


But the Evidence only —_ an mn 0 or PantIar Loſs : 


It was not attempted to prove a fotal One; And it was only ſhewn 
that the Ship had received Jome Damage, (fares more than $96 


would have repaired. 5 


The Defendant's Counſel objected, at the Trial, “ That this 
Evidence did not maintain the Plaintiff” «Declaration And they 
repreſented the Practice to have been on their Side; vis. © That 


Proof of a partial! Loſs was not ſufficient to ſupport : a Declaration 


& for a total Loſs.” 


A Verdi was taken for 20 J. as for an Average 10 But it was 
agreed on both Sides, that this Verdict ſhould be ſubject to the Opi- 
nion of this Court, Whether it was maintainable! in Point of Law.“ 
If the Court ſhould be of Opinion * That it was,” then the Plain- 
tiff was to have Judg ment: But if the Court ſhould be of Opinion 
That it was not“ Then the Platt * was to be Non-ſuited, 


It 
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lt was now urged by the Defendant's Counſel, That this Action is * P. 90 5 
in the Nature of a Hpecial Action upon the Caſe; and the Plaintiff | 
reſts his Cafe upon a TOTAL Loſs of the Ship: It is not laid as a 
1 Conſequence of the Events ſet forth in the Declaration; But He has 
mamade this the C of his Action. The Damages, they ſaid, muſt be 
taken, upon this Record, to have ariſen from a total Loſs: And the 
Jury are obliged to give Damages agreeably to the Plaintiff's own ex- 
preſs Allegation; and can not take into their Conſideration any Damages 
that are not alledged. And here is no Allegation at all of any Ave- 
rage-Damage. They denied that any thing was put in Iſue, upon 
the Non Aſſumpſit pleaded, but the fotal Loſs, which the Plaintiff 
has alledged and the Defendant has denied: And they faid that the 
Defence upon an Average Lofs was, or at leaſt might be, quite % 
Ferent from the Defence upon a total Loſs. They added, That if 
the Defendant had choſen to ſuffer Judgment to go by Default, it 
mult have been taken, upon this Record, that he had acknowledged 
it to be a fotal Loſs: And the Damages muſt have been aſſeſſed 
againſt him accordingly. 5 n 
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They ſaid this was not like a Caſe of Walker v. the Royal Ex- 

change Aſſurance Company, in 1746 at Ni prius, before Ld. Ch. 

J. Lee: Which was an Action of Covenant upon a Policy of Inſu- 

rance, for 800 J. on the Ship Argyle from to Viana. 

The Breach aſſigned was, That before the Ship's Arrival at Viana, 

She was raten by Enemies, and thereby totally loſt.” The Defen- 

= dant alledged That She left her Convoy improperly ; That She 
; Was retaken by an Engliſb Man of War; That She was thereupon 
„ fold; That ; of the Value was paid to the Re-taker ; That the 

<© Reſt of the Purchaſe-Money was left at Oporto, in the Hands of 

« the Engliſb Conſul.” And the Defendant's Counſel objected 
That upon theſe Circumſtances, the Ship was not totaliy loft,” 

It was anſwered on the Plaintiff's Part, That the Objection 

„ would not hold: For that notwithſtanding the Recapture, it was 

* a total Loſs by the Capture.” Whereas in the preſent Caſe, here 

is only a partial Loſs: So that the two Caſes do not reſemble Each 

other. 5 | 8 


They cited the Caſe of Hambleton v. Veere 2 Saund. 169. as being 
more appoſite to the preſent Cate. They alſo cited 2 Strange 1250, 
Dean v. Dicker, to prove that a Recapture does not Hinder it's being 
a total Loſs ; when it had once become ſo by the Capture. 


The CouRT were clearly of Opinion with the Plaintiff, even 
without hearing his Counſel. TT 


1 7 Lord 


— 
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* Lord MAnsFIELD—At the Trial, it appeared to me, and fo the 
Jury thought, That the preſent Caſe could vb be conſidered as a 
total Loſs. The Defendant's Counſel objected (as they do now,) 


That the Jury could not take a partial Lofs into their Conſidera- 


tion, upon an expreſs Declaration for a TOTAL Loſs:“ And I 
underſtood from chem, that the Practice i their, e 


oY tion. 


Mr. 8 who was Counſel for the Plaintiff at the Trial, then 
argued to the contrary, upon Principles: And He allo cited the 
Caſe of Walker v. the R:yal Exchange Aſſurance Company, (But 
that Caſe does not prove much; becauſe that was a Zota/Loſs.) 1 
was fatisfhed upon the Principles; p rovided the Practice did not in- 
terfere with them: "WA was et told it did. 


I choſe to put it in ſuch a i Shape that the Opinion of the 


Court might be had, without Delay or 2 8 


No Hardſhip was done to the Defendant: upon the Quantum of 


the Damages found: For the Plaintiff took a great deal 4% than 
it . . apon the Evidence that the Loſs amounted. to. 


T cannot hear of any ſuch Determination as can 2 5 the Ob- 8 
en that has been in ade by: the Defendant 8 Counſel. 


Therefore it Fant ſingly upon 3 And upon F 


ciples, it is extremely clear That the Plaintiff may, upon this De- 
clar WON, recover Damages as for a e Loſs. 


This is an Aftion upon the Caſe: Which is a liberal AQtion. 


'Anda Plaintiff may recover 4% than the Grounds of his Declara- 


tion ſupport ; though not more. This is agreeable to Juſtice, and 
conſiſtent with his Demand. 3 e ee 
| 


Here are two Grounds of the Plaintiff's Declaration; 3 VIZ. The 
Policy, and the Damage to the Ship. . 


"bs toit's being a cd Lost or a l "AN That i is a Queſtion 


more applicable to the QUANTITY of the Damages, than to the 
Ground of the Action. The Ground of the Action is the ſame, 


whether the Loſs be partial, or total: Both are Perils within the 


| Policy. 


As to FR Defendane s not comibe erepared to defend a partial 
Loſs This indeed would be an Objection, if it was true. But the 
Defendant does, in Truth, come he apes to ſhew © that eit ber no 
Damages 


Hilary Term 33 Geo. 2. 
4 Damages had happened at all; Or, at leaſt, that Damages have * P. 957. 


er not happened, to 5 Degree as the Plaintiff has alledged in. his 
* Declaration; Or © That he did not ſign the Policy.“ 


As to the Effects of a Padement by Default —The Defendant 
could ot have been hurt by a Judgment. by Default. For the 
Plaintiff could not have recovered, even upon a Writ of Inquiry, 
any greater Damages than the Plaintiff could prove, to the Jury 
{worn to aſſeſs them, That he had ane fu ered.” 


| If the preſent Objection was to prevail, it would introduce the 
1 [Addition of unneceſſary Counts in Declarations, and an enormous 


Swelling of the Records of the Court. It is more convenient to lay 
the Caſc faort, than prolix. 


There i is no Proof of any PRACTICE contrary to the Principles. 
It was the Apprehenfion of ſuch a contrary Practice, that was the 
only Occaſion of my having any Doubt at the Trial. Iam now fully 
ſatisfied that the Plaintiff may recover either the whole, or LEss, 
than he has laid. And therefore this Verdict ought, in my Opi- 
nion, 70 . In an EjeFment for more, the Plaintiff may re- 

cover r lets: Tis every Day 8 Practice. 


Mr. Tuſt. Dxx150N concurred ; and thought it a very plea Caſe. 
It is an Action for Damages for the Loſs of the Ship. Now, in an 
Action for Damages, the Plaintiff is to recover his Damages, ac- 
cording to his Proof, pro tanto: But He is not, in an Action for 
Damages, obliged to prove A that he has alledged. If it had 
been an Action of Covenant for pulling down a Houſe, Would not 
the Plaintiff be intitled to recover Damages for pulling down Hf 
the Houſe, provided he had proved that the Defendant did it? 
This is 20 Variance of the Evidence from the Declaration: The 
Evidence tends, in a certain Degree, to the Proof of what is al- 
ledged in the Declaration. It is not neceſſary to lay two Counts in 

ſuch a Declaration „„ e „ 


Mir. Juſt. Fos En concurred i in the Opinion #6 „That the Verdi & | 
25 ought to ſtand.” 


Mr. Juſt. ws alſo acid He Gid that in Actions for 
Damages, the Plaintiff may recover for All, or for any Part «The. 
Damages are ſeverable, and may be given pro tanto. Here, Da- 
mages are laid for a 7ota/ Lois which 4s only the Meajure of the. 
Damages : And the Plaintiff proves a partial Lois; which only 
affects the Me: gſure of the Damages, but is 10 Variance from the 
Allegations contained in the Declaration. 
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*P.qgo8. * And if this had been a Judgment by Default, yet the Plaintiff 
5 could not, even in that Caſe, have recovered Damages for any more 


Loſs than he Was able to prove under the Writ of ory of Da- 
mages. 


And as to the Defendant's not having ſulfciönt Notice that he 
ſhould come prepared to defend againſt a partial Loſs I think He 
Vas ſufficient Notice to come thus prepared: For He ought to come 
prepared to prove“ That No Damage at all happened.” Tf any at 

£2 e he will be liable pro tanto, if it be proved. 


Per Cur. nenn 50 
Let the Pofrea be delivered to the PLAINTIFF, 


Saturday 25th 5 Rex Der arſe Benjamin Burgeſs. 
Fanuary e LY 


1760, 


4 Trial al Bar. 


INDIC TME NT for a Nu ſance, an living an ancient at 
common Highway leading from Richmond, through and over 
Richmond. Hill and from thence through and over Richmond New Park, 
to Coomb- Neville, for all the King's Subjects, with their Hos Es, 
to 80 return | path. and RIDE at t their free Will and Pleaſure. 


5 Note 5 
n ie The. former Tria at Bar was for obſtructin 1 an ancient and com- 
pag mon Highway for Carriages Horſemen AND F e ee 
ä Which was laid JOINTLY, vis. as a common 1 for all 
theſe. 3. 
nk An Indictment was akerwards "ART for obſtrucking aFoot-Way:: 
A On 28th. Which was not defended ; (being + given up; by the then At- 


May 755. torney General, now Ld. Mansfeld, * 


Theſe two E en IndiQtments (as well as the preſent One) | 
related to Richmond- Hill Gate. 


Another Indiment was afterwards frand: againſt Martha Gray 
Keeper of the Eaſt- -Sheen Gate ; and was tried. 


"5 Actine That Second Trial (which was at Kingflon Aſſizes before || Mr. 
_ Aflzes 1758. Juſt. Fos TER) was for a Foor-Way only, through the Park, 
at Eaſi-Sbeen Gate: And the Gate-Keeper was convicted. 


This was for a Horst-Way only; ; and the Way was deſcribed. 
to lead N Richmond — 


4 Upon 


— — — 
3 -E — — — — * * 
1 = ww ww. 4 
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* Upon thefirſt Trial, ir ſcemeddlear beyond all Poſibilityof Doubt, & P. gag. 
(and 10 the Attorney General now acknowledged,) “ That there 
« was an indiſputable Right for F ooT-Paſſengers, and that there 
had always been Ladders at certain Gates: But the Right of paſſing 
and repaffing with CARRIAGES or on Horst-back was very weakly 
ſupported at hat Time, and moſt ſtrongly contradicted by a great 
Over-balance.of more credible Evidence. 


Upon the preſent Trial, the Pretence of Claim to the Hoxsz- 
Way was ſo ill ſupported by Evidence on the Part of the Proſecutors ; 
and ſo clearly ſhewn to be ill- founded and.imaginary, by the ſtron- 
geſt Evidence on the other Side, (which fully proved © That go, 
60, 70 Years ago, there were Locks upon all the Gates; that no 
* Perſons could paſs on Horſe-back or with Wheeled Carriages, 
« without Keys or Permiſſion of the Ranger or his Subſtitutes ; and : 
that there had always been a Fence- Mantb, during which Seaſon 
«© No One at all could even make Uſe of the Keys which the Ran- 
e ger had given them, to be uſed at all other Times but that 
„ Month;“) that the Court and Jury and Audience and alſo the 
Proſecutors own Counſel were convinced that the Proſecutors had 
Failed in their Evidence : And accordingly, the Jury themſelves 
declared voluntarily and without being aſked their Sentiments, 
That they were quite ſatisfiod with the Evidence which had been 
25 already 8 given on the Part of the Defendant.“ 


> c 2 — 
P b - 

— — — res a * CIVIL 
- — — EG; Pats ar rye" — 


FE: 


" Althgreaton ths 9 Counted reſted he Matter here; 
although they had 45 more Witneſſes {till remaining un-examined : 
And it was thought needleſs for them to ſum up their Evidence, or 
to ſay any thing more upon the Subject. 


The Jury therefore, without hearing any Remarks or Reply or 
Summing up the Evidence at all, and without going from the Bar, 
vor or having the leaſt Doubt or Heſitation, 


ACQUITTED the Drrexpaur. 


N. B. Soon . the Trial at Surry Aſſizes for a Nuſance in ob 
ſtructing the Foot- Way, whereof the then Defendant Martha 
Gray, Gate-Keeper at Eaſt-Sheen- Gate was convicted as afore- 

ſaid, very Convenient Ladders were erected, at 759 Gates to 
wich the two former Convictions extended, and where there 
had anciently been Ladders, till Sir Robert Walpole (then 


Ranger) took them away; v2, at Richmong-Gate, and at 
Eaſi- <been-Gate. 
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"Thurſday 31 


January 
1760, 


* P. 912. 
Friday iſt 
February 
2760. 
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* Rex ver. Inhabitants of Hitcham. 


See this CASH abrid ged, in the TABLE; and at large, in the 


Quarto-Edition "of my SET TLEMENT=CASES, pa. 489. 


Ns. * and © on 504. IV. 161. 


ks so Cle, venſ. T catt, Leſſee of 1 4 t Mervyn. et al'. 


T The ſix Leſſors of the Plaintiff, in e were Mervyn Fan- 


ning, Artbur Mervyn, Henry Carey, Weſley Harman, Eleanor 
Irvine, or Irvin, and Anne Mervyn: But only three of the ſix 


Demiſes, vis. Thoſe of Weſley Harman, of Eleanor Irvine, 


and of Ann Mervyn, (who All claim by virtue of the Deviſes 
to the Teſtator 8 Daughters ) were material. . 


| H I 8 was a Writ of Error, brought upon 1 Jalgmenr given 


The EjeAment \ was boounhs for Lands in the County of Tyrone. : 


And upon che Trial, Aa Special Verdict was found. 


The Special Tanda firſt ſtates a 3 Pedigree of the Family of 


"the Merwyns ; and alſo ſeveral Deeds, not neceſſary to be here A 


Notice of, (as no Queſtion at all ariſes > them. ) 


Then it finds That Audley Mervyn Eſq; and Henry his Son, on 


the Marriage of the ſaid Henry with Mrs. Mary Titchburn, executed 


Deeds of Leaſe and Releaſe dated the 21ſt he 22d of December 


1711; And that, in Purſuance thereof, a Fine was levied, and a 
Recovery ſuffered, whereby the Manor of Arieſborn in Tyrone, (of 


which the Premiſſes in queſtion are Part,) was ſettled, in ſtrict Set- 


tlement, on the faid Audley (the Father) for Life; then on the ſaid 
Henry (his Son) for Life; Then on the firſt and other Sons of 
Henry Ec, and the Iſſue of that Marriage (in common Form,) 
with feveral Terms, Powers, and Proviſoes; with the REveRsioN 


Ix Fr to the ſaid Audley, the Father. (Which Marriage took Ef- 


fect: But there was no Iſſue of it. ) 


That 


by the Court of King 8 Bench 1 in . for the Plaintiff 1 in 
Ljement, | 


i 
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That Audley Mervyn had Iſſue, beſides the ſaid Henry (his Eld- 
eſt Son, ) three other Sens, viz. Aud ey, James, and Theophilus ; and 


tour Daughters, viz. Lucy, (who, in her Father's Life-time, mar- 
ried with Wentworth Harman,) Eleanor, 


Plaintiff, and who afterwards married with CA viſtopher Irwin, who 


(One of the Leſſors of the. 


has been many Years dead,) Anne, (One of the Leſſors of the 


Plaintiff, who married James Mervyn otherwiſe Richardſin, long 
ſince dead,) and Jane. 


That the ſaid Audley the Eld: r, being ſeiſed as the Law requires, 
of the ſaid Lands and Tenements, on the 5th of Tune 1717, duly 


* made and publiſhed his laſt Will and Teſtament, in Writing; where- 
by, after reciting © that He was deſirous to make the belt Proviſion 


„Settlement of his Family,” He deviſed as follows; 


* P. 91 35 | 
in his Power, for the Support of his Children and the Peace and 


S. And 
as to the woRLDLY ESTATE wherewith it hath pleaſed God to 


bleſs me, I give and bequeath the sAMR, in Manner following. 1 


D' 1 
give and bequeath to my dearly beloved Wife Olivia, to her proper 
Uſe and Benefit, All my Plate and Houſhold Goods and Furniture 


of what kind ſoever, and alſo my Coach and Horſes and their 
Harneſſes, and three Saddle-Horſes. 


I alſo conſtitute and appoint 
my ſaid dear Wife ſole Executrix of this my laſt Will and Teſta- 


ment; and do give and bequeath unto Her All the Reſt and Reſidue 


of my perſonal Eſtate, of what kind ſoever. 
and require my ſaid Executrix, aſſoon as She conveniently can, after 
my Death, to ſell all the Reſt of my Horſes and all my Stock of 
Cattle; and to apply the Money ariſing by ſuch Sale, and all ſuch 


And 1 do hereby will 8 


Debts as are or ſhall at the Time of my Death be due to me, (par- 


ticularly, the Sum of 1100 J. due to me by Judgment affecting the 


Eſtate of Richard late Earl of Bellamont, the Sum of 1 oo. due 


to me by my Son Henry Mervyn, and a Debt of 1000 J. or 1200 I. 


due to me by Hugh Mervyn, ) and alſo All Arrear of Rents which 
are or ſhall become due unto me, to the Payment and Diſcharge of 


8 
ſuch Sums of Money as ſhall be due by me, to any Perſon or Per- 


ſons, at the Time of my Death. And to the Intent that all my 


Debts may be W and truly paid and diſcharged. — 


I do hereby give 5 deviſe to my ſaid dear Wife OLvia and her 


HeiRs, All that and thoſe the Towns Lands and Tenements &c 
&c 


which Lands and Tenements are ſituate lying and bein g in the Coun- 
ty of Tyrone; As alſo the Town and Lands of &c; All which laſt 


mentioned Lands are ſituate lying and being in the Barony of Duleet 
and County of Meath ; And alſo all oTHER the Lands Tenements and 


 HeREDITAMENTS in the ſaid Counties of Tyrone and Meath or either 


of them, whereof J am ſeiſed in Fee Simple, or o which any otver Per- 
PART IV. Yor. 1 Iz Jon 


(Specifying them by their particular Denominations;) All 
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fon 1s ſeiſed in Truſt for mne; together with their and e every of their 


Appurtenances; To the Uſe Intent and Purpoſe that my ſaid dear 
Wife ſhall take and receive out of the ſaid Lands, as an Addition to 
her Jointure, One Annuity or Yearly Rent-Charge of 100 J. per 
Annum, during her natural Life, to her own proper Uſe and Benefit: 
And to this further Uſe and Purpoſe, that my ſaid WIFEH may, by 
SALE of ſuch of the ſaid Lands hereby to her deviſed, raiſe ſo much 


Money as may be ſufficient to pay off and diſcharge ſuch of the ſaid 


ly and ſucceſſively, and the Heirs Male of their ſeveral and reſpec- 
tive Bodies; And for Want of ſuch Iſſue, To the Uſe of my Son 


DEBTS, as ſhall not be paid off and diſcharged out of my perſonal _ 
Eſtate. And as to ſo much part of the ſaid Lands and Tenements 


as ſhall remain 1"j9/d, To the Uſe following, (/ubjett neverthelesſi 


to the Payment of the laid Sum of 100 J. per Annum to my ſaid dear 


FP. 914 


*Wife during her natural Life,) vis. To the Uſe of my Son Audley 


Mervyn, for and during his natural Life; And from and after his 
Death, To the Uſe of Ris firſt and every other Son and Sons ſeveral- 


ly and ſucceſiively, and to the Heirs Male of their ſeveral and re- 
7 Bodies; And for want of ſuch Iflue, To the Uſe of my 


Son James, for and during his natural Life ; and from and after his 
Death, to the Uſe of his firſt and every other Son and Sons ſeverally 


and ſucceſſively, and to the Heirs Male of their ſeveral and reſpec- 


tive Bodies; And for want of ſuch Iſſue, to the Uſe of my Son 
Theophilus, for and during his natural Life; and from and after his 


Death, To the Uſe of his firſt and every other Son and Sons ſeveral- 


 Hexry, for and during his NATURAL LIF; and from and after 
his Death, To the Uſe of his Hrſt and every other Son and Sons ſe- 


ſpective Bodies; And for Want of ſuch Iſue, To the Uſe of Each 
and Every of my Daughters and the Heirs of their ſeveral Bodies, 
as Tenants in Common, and not as Jointenants; And for want of 


verally and ſucceſſively, and the Heirs Male of their ſeveral and re- 


| ſuch Iſſue, LO Mervyn Arch dall and Herr y Fre my Nephews, 


and their Ueirs, 


And it is my further Will and ba aid do hereby deviſe, 


That / it ſhall to happen, that my Sons Henry and Andley ſhall 


Both of them die without Iſſue Marx, in the Life-tim of my Son 


Marriage, ſhall deſcend come or remain unto my ſaid Son James, 


and Authority, by her laſt Will and Teſtament in Man to charge 
2 . oe eee eee 


Janes, Whereby the Eitate ſettled upon my Son Henry, upon his 


That then and in ſuch Caſe, my ſaid Son Fames {hall zo? take any 
Intereſt or Eſtate in the Lands and Tenements berein before aevijed 


unto him; but that the fame ſhall remain and go over to my Son 
Theophilus, according to ſuch Intereſt and Eitate as is herein before 
to him deviſed for want of Iſſue Male of my ſaid Son James. 


And I will and deviſe that my Executrix ſhall have full Power 


* 
12 
* 
£ 5 
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or incumber All or any of my Lands and Tenements herein men- 


tioned, with ſuch Portions and Proviſions for All or any of my 
Daughters, as ſhe ſhall think reaſonable. 


And it is my further Will and Intention, That Whoever of my 


Sons ſhall be ſeiſed of an Eſtate or Uſe for Life in the ſaid Lands, 


ſhall have Power to commit Waſte; as alſo to ſettle a Jointure on 


any Woman he ſhall marry, in Proportion to her Fortune; and 


| likewiſe to make Leaſes for One two or three Lives or 21 Years, 
at the higheſt Rent that can be had from a ſolvent Tenant. 


And whereas, by the Settlement made upon the Marriage of my 
Son Henry, I have Power to charge the Eſtate ſettled on my ſaid Son 
with the Sum of 2500/. for the Portions of my Younger Children, 
I do hereby will and direct my Executrix, immediately after my 
Death to receive the ſaid Sum of 2500/, for the Uſe of my Younger 
Children, and to apply the Intereſt thereof to their Education and 


VP. 918. 


Maintenance, in ſuch Manner as She ſhall think fit, and to diſpoſe 


of the Surplus thereof in Manner following, That is to lay, To my 


Sons James and Theophilus and my Daughters Eleanor Anne and 


Jane, the Sum of 500 J. Each, at ſuch Time as he or ſhe ſhall 


marry or attain the Age of 21 Years, (which ſhall firſt happen :) 
And in Caſe any of my ſaid Sons or Daughters ſhall die unmarried 


and before the Age of 21 Years, I will that my ſaid Executrix ſhall 


divide among the Survivors of my ſaid Sons Fames and Theophilus 


and my ſaid Daughters Eleanor Anne and Fane, the Sum of 5001, 


deſigned for Him or Her ſo dying, in ſuch Manner as She ſhall 


think fittin g | 


And I alſo will and deviſe, That in Caſe my ſeveral Land: herein 


mentioned or any of them ſhall by virtue of this my laſt Will re- 


main and come to my ſaid Son Hen&r, that my ſaid Executrix ſhall 


have Power and Authority to charge and incumber the /ame with 


any Sum not excecding the Sum of 5000 J. Sterling, for the Uſe 


and Advantage of ſuch of my Daughters as ſhall be then alive and 


unmarried, as an Addition to their Portions. 


The Jury find That the ſaid Audley the Elder, at the Time of 


| making the ſaid Will, and at his Death, was ſeiſed in Fee, in Poſ- 


ſeſſion, of the Lands deviſed by expreſs Denominatians in his ſaid 


Will, as in his ſaid Will; and likewiſe ſeiſed in Fee, in Poſſeſſion, 
at the ſame Time, of the Lands of Gortmore in the County of Ty- 


rone, of about 200 Acres; And that the Lands in Tyrone expreſlly 


deviſed by the faid Will, (including the Value of Gortmore,) were 


of the yearly Value of 500/; And that the Eſtate ſettled by the 


| Deed of the 22d of December 1711, was in the Year 1720 or 1721, 
of the yearly Value of 1800 J. J . 4 


That 
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That the ſaid Audley Mervyn died on the "oth of June 1717, 
ſeiſed as the Law requires, of the Lands and Premiſſes compriſed in 


the ſaid Settlement of the 22d of December 1711; of which, the 


Lands and Premiſſes in queſtion are part. And upon his the ſaid 
Audley the Elder's Death, his Eldeſt Son and Heir at Law, HENRY. 


became ſeiſed thereof as the Law requires; And being ſo ſeiſed, He 
the ſaid Henry, by Leaſe and Releaſe of 2gth and zoth of Septem- 
ber 1729, in Conſideration of 1500/7. paid, granted and releaſed the 


Premiſſes in queſtion, to JOHN STRONG, Clerk, his Heirs and Al- 


* ſigns; Which ſaid 7% n Strong entered, and continued the Poſſeſ- 


ſion during his Life. On the gth of March 1744, John Strong 


died ſeiſed: And on his Death, JAMES STRONG, his Eldeſt Son 


and Heir, centered, and continued the quiet Poſſeſſion till the urth 
of Fe 770. 


Olivia Mervyn, his was Wife and Widow to Audly the Father, 


died i in the Year 1720. 


James Mervyn, Son of Audly the Elder, died in 5 unmar- 


ried, and without Iſlue. 


Jane Meroyn died 1 in 75 „ unmarried, and w ithout Idue. 


Theophilus Merogs died 1 in 17 36, unmarried, and without Iſle. 


Lucy Harman dicd in 17 371 leaving We ey Harman, one of the 
Leflors of the Plaintiff, her eldeſt Son and Heir. 


Ma? , the Wife of 115 Mervyn, died j in 1 273 5s having a never 


| had Iſſue by the laid Henry. 


Audley, the Y ounger, died! in 1746, unmarried, and without Ifue. : 
Henry, 7he dot Son (there called Her * 8 Younger,) died : 


on the 11t of Febr Weary 1747» having NEVER bad 485 
Aervyn Archdal), in the Will mentioned, died i in 1727. 
Henry Carey, ſurvived him; and dicd i in  Sepeember 17 56. 
Hugh Mervyn, Son of Sir Audley Mervyn, died in 1727; ; ie 


the ſaid Arthur Mervyn, One of the Leſſors of the Plaintiff, ans 


Eldeſt Son and Heir. 
Tben the Special verdict finds that the Leſſors 7 the Plaintiff, 


before making the Leaſes 1 in the Declaration mentioned, entered and 
were 
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were ſeiſed, and then made the ſeveral Demiſes in the Declaration 


Se, Sc. 


But whether, upon the whote Matter aforeſaid, the Defendant 
James Strong be guilty of the Treſpaſs Ce, the Jurors know not, 
WET , 


The Court of King's Bench in Ireland gave Judgment for the 

Plaintift in the Ejetment, | 

The whole Eſtate which depended upon the Title ſet up by the“ P. g17. 
Leſſors of the Plaintiff, was of very great Value. The Cauſe had de- 


pended a great many Years, and had been argued a great many 


Times, in Ireland. 


The Court there held © That the Rever/ion in Fee of the Lands, 
comprized in the Settlement of 1711, paſ/-d by the Hill; And 


«c 


* 


the Payment of the Teſtator's Debts (if any there were, ) and to a 


cc 


though deviſed after an indefinite Payment of ſuch of the Teſta- 


7: 00 tor's Debts as ſhould not be diſcharged by his Perſonal Eſtate.” 


This Caſe was firſt argued in Michaelmas Term laſt, by Mr. Per- 
rot for the Plaintiff in Error, and Mr. Winn for the Defendants in 
Error; But more fully, a ſecond Time, on Tueſday laſt, the 29th 

of January 1760, by Mr. Knowler for the Plaintiff in Error, and 
Mr. Norton for the Defendants in Error ; The Court having refuſed 


repeated Applications to put oft the Argument till the next Term. 


It was argued very elaborately, upon the Queſtion © Whether tile 
« Leflors of the Plaintiff in the Ejectment had any Legal Eſtate; 


The Counſel for the Defendant in the Ejectment inſiſting ** that O/:- 


« via took the legal Fee; which deicended (they ſaid) to Henry 
her Eldeſt Son and Heir, and was by Him conveyed to the Father 


of the Defendant in Ejectment: Or i She did not, * that the De- 


« viſes thereof after Payment of Debts GENERALLY, were executory | 


« and 700 remote. 


J5is Point concluded to a Nonſuit at Law ouly ; and to turn the . 
Plaintiffs round to try another Kind of Remedy. 


It was adjourned, upon the laſt Argument, (for want of Time 
to go through with it,) to the Friday next following. On which 
Day, Mr. Knowler was beginning to make his Reply: But 
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that the U/es were legal Eſtates executed, ſubject to a Charge for 


Power in Olivia to {ell for that Purpoſe; and were good at Law, 


The final Merits and Queſtion of Right depended upon the CoNn- 
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Lord Mansg IELD aid, The need not give Him the Trouble of 
a N 


The Queſtions are Two; viz. (iſt.) Whether the Reverſion be 


within the Deviſe; And if it be, (2dly.) Whether it is a good De- 
viſe to the Leſſors of the Plaintiff. 


15 If the firſt be epainſt the Lefſors of the Plaintiff, the ſecond is 


immaterial. Upon the firſt, We are quite clear, that the Judg- 


« ment is wrong :” And therefore it is not een to Sire any 
e upon the other. 


The Points of Law have been argued with a great deal of Skill 
and Learning ; and much has been ſaid upon the Subject of them, 
very well worth Attention: But as the Caſe ſtands, it is not neceſ- 
ſary for Us to enter into them; And I give no Sort of Opinion 
upon them. However, thus ach I will mention, for the Sake of 
| thoſe who heard the Argument; vig. That this Caſe is not liꝭe the 
_ Caſes that have been cited; and particularly, not /e to that of Fag- 
ſhaw v. Spencer. That was not to the Truſtees and their Heirs 


to the Uſe of them and their Heirs” (as Mr. Norton cited it:) 


But to them and their Heirs and Afſigns, ** upon Truſt that they and 
the Survivors and Survivor of them ſhould, out of the Rents and 


« Profits, or by Sale or Mortgage, raiſe enough to pay all the 


_« Teſtator's Debts Sc. And after thoſe Debts &c ſhould be paid, 
then to Truſtees for a Term of 500 Years ; then to Truſtces to 
the Ule of his Nephew Thomas Bagſhaw (as to One Moiety) for 


„ Life without Impeachment of Waite; Remainder to Truſtees (by 
« Name) to preſerve contingent Remainders; Remainder to the 
«« Heirs of the Body of Thomas, in ſtrict Settlement; Remainder to 
6 Benjamin Begſhaw for Life; then to T ruſtees to preſerve con- 
* tingent Remainders; and after the Deceaſe of Benjamin, then to 


„ the Heirs of his Body law fully begotten.” Great Debts were 5 


due from the Teſtator : And Money Was rail (ed to pay them. 


Thomas Bartow died without Iſſue: An 1 Bonjamis entered, and 


ſuppoſed Himſelf Tenant in Tail in Poſſeſlion; And being ſo in 


Poſſeſſion, the ſaid Benjamin Bagſhaw tuttered a Common Reco- 


very; and then deviſcd to his Wife. 


A Bill was brought by the Wife (claiming under the Recovery,) 
to carry the Truſts into Execution; and for a Conveyance in Fee : 


And there was a Decree at the Rolls to carry them into Execution 
0 accarding. 


The 
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The Litigation was between the Remainder-Man, and the De- 
viſee of Benjamin: And the Queſtion was “ Whether Benjamin 
« Bagſhaw was Tenant for Lzfe, or in Tail.“ And the Malter of 
the Rolls took it to be an Eſtate Tail in Benjamin Bagſhaw. The 
Plaintiff claimed under the Common Recovery ſuffered by Benja- 
min : The Defendants, under the Will of Benjamin Aſhton, the 
original Deviſor. Neither Part doubted of its being a Truft : The 
*Diſpute was about the Eſtate deviſed to Penjamin Bag ſoaw ; “ Whe- 
" ther it was for Life, or in Tail.” 


But my Ford Chancellor Aarted 2 Doubt, « Whether the 55 


« viſe to Benjamin Bag ſhaw was a Tt; or whether it was a Uſe 


executed. And zf it had come out to have been a Uſe executed, 
then the Authority in the Caſe of Coulſon v. Colſon, end the Certi- 
ficate given by this Court in that Caſe, would have ſtood in the Way; 

and He would have ſent it back to be reconſidered by this Court. 

But if it was a 7. , then it fell under different Conſiderations. 


"TP the Truſtees and their Heirs and the Survivor of them, 
were directed to do three Things: And what they were to do, was 
of ſuch a Nature, that they muſt neceſſarily have a deſcendible Eſtate 


. 919 


in them, to anſwer the End of the Truſt. But there aroſe a de- 


ciſive Dilemma; Which put an End to it's being a Queſtion. The 
Plaintiff claimed under the Common Recovery. But the Teſtator's 


Debts were Not paid at the Time of ſuffering it. It was argued on 


Behalf of the Plaintiff, That Benjamin Bagſhaw took by Execu- 


„ tory Deviſe after the Debts ſhould be paid; and that there was 


no Danger of a Perpetuity.” 
1 gl Eſtate 1 in the Truſtees, till the Debts were paid. 


But it was allowed that there Was 


Now, Ir the legal Eftate had not ten Effect in Poſſeſion in Hey 


jamin Bagſhaw, then there was u good Tenant to the Precipe. 


But if it was an Eyuitable Eſtate, then an Equitable Tenant to the 


Precipe « would have done. Therefore they were o zoed to maintain 


it to be a 27. For if they had inſiſted on the Authority of Coul- 


fon v. Coul on, there the Common Recovery \ was a bad One. 


So that that Caſe of Bag A Paw and Spencer WAS not ap; licable to 
the preſent Caſe now before Us. 


I thought it not improper to fay thus much, as to the Caſes that 
have been cited: But I give no Sort of Opinion upon the preſent 
Caſe, as to this Point. It might be worth conſidering too,“ Whe- 
ther this be not a double Contingency ;” % viz, ** If there ſhould be 


_« Debts, then my Wife to have the Eſtate for Payment of them: 
« If no Debts, then, thoſe in Remainder to take.” However, here 


it does not appear that there <cere any Debts. 


— * „ * — _— O 2 * the. 
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As to the nice Points of Law, and the Form of the Re medy—It 
is not neceſſary to give any Opinion, if the . has NO Junaa- | 


mental Right to recover. 


Now, as to the fundamental 1 of the Plaintiff, the Caſe i 1s 


ſhortly this— 


P. ac. His Lordſhip then fummarily ſtated the Facts found 6 the 


Special Verdict, and particularly the Settlement in Decem- 


ber 1-11; the Circumſtances of the Family; the Will; and 


the General Clauſe on which the Queſtion ariſes : and then 
proceeded, to the Effect following. 9 


Zee lee « 3 2 


ce on the Marriage of his Eldeſt Son Henry, with Mary Tichbur N 
«by the Settlement of December 1711. 


The General ty of the E "xpreſſion, 15 And al ſo ALL other the Lands 
Fenements and HEREDITAMENTS in the ſaid Counties of Tyrone 
„and Meath or either of them, whereof I am ſeiſed in Fee Simple, 
«« or of which any other Perſon is ſeiſed in Trust for Me; together 


« with their and every of their Appurtenances;“ V unreſtrained and 


unqualified by other Words, would carry ALL the Teſtator 8 Eſtate 
in Poſffeſſion, 1 Reverjpon « Or Remainder a 


But theſe G Words may, by otlier Words and Expreſſions 


in the Will, be re/framed to any or either of thele : And it is the 
{me Thing, Whether it be directly e, or cle arly and Plainly 
to be collected from the W my 


Now here are e pla Expreſſions: in 5 Will, which are fully ſaffi 
cient to ſhew, that the Vettator did NOT intend to deviſe the Rever - 


fron of this ſettled Ellate. One Inftance is, the Clauſe “ That if | 


T Henry and Audley ſhould both of them die wi thout Iſſue Male 


in the Life-time If James, then James ſhould not take any In- 


„ tereſt or Eſtate in the Lands and Tenements therein before deviſed 


« to Him; But that the lame inould remain A and g go over to Tee- 


« philus. 


Every Part of this Cla 1 is inconſiſtent with any £ Sappoſition that 


He meant to deviſe the REvERsION of the Lands in Settlement. 


Ing there is another Clauſe which manifeſts the ſame Intention : 
2. © That if all or any of his Lands ſhould by Virtue of bis Will 


remain and come to his Son Henry, that then his Executrix ſhould 


„ have Power and Authority to charge and incumber the ſame with 
66 I 


e 21,46 Pee 


The Queſtion is Whether, by this Sweeping Refidhinry Clauſe, Z 
77 the Teſtator intended to deviſe the REvERs10N of the Eſtate ſettle 
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* any Sum not execeding the Sum of 5000/7.” So that He ſuppo- 
ſed Every Thing mentioned in and deviſed by his Will might come 
to Henry. But the Reverſlon of the ſettled Eſtate after the Death of 
Henry, never could come to Henry. From whence it follows, that 


the Teftator did not intend this Reverſion to be included in nis 
Will. 


And there are Powers given by this Will, © to which ever of his x 


« Sons ſhould be ſeiſed of an Eſtate or Uſe for Life in the ald Lande, 
« to commit Waſte, to ſettle Fointures, and to make Leoſes ©” 


Which Powers are, in their Nature, applicable ton and not 
to Rever/ions; and are referred, by the expreſs Words of the Will, 


(vis. in the ſaid Lands,”) to Land; on, as what he meant to 


deviſe. And they could never take Effect at all in Henry (who was 
One of the Sons:) For he had them before, and did not want any 


further Authority to exerciſe them. 


If Henry had had no Iſſue Male by his firſt Wife Mary Tich- : 


b:rn; and had had Iflue Male by a ſecond Wife; the Son by the ſecond 


, ſe could never have taken any Thing; though he would have been 
_ Grandſon of the Teſtator by his Eldeſt Son, and Heir of the Family: 
So that the Heir of the Family would have ſtood totally diſinherited. 
And yet the Reaſon why Henry and his Iſſue were, by this Will 
poſtponed to the Younger Brothers, appears plainly to be,“ becauſe 
they were much better provided for:“ And the Teſtator under- 
ſtood and ſuppoſed that the Lands were ſo ſettled, that ALL the 
Iſſue Male of Henry thould have the Eltate, in their Turns. 


A Suppoſe Henry and Audley the Younger Both dead without Iſſue 


Male; then ames muſt, upon the Conſtruction of the Reverfion's 
_ paſſing by the Will, forfeit every Thing; not only the Lands et- 
. Zled, but alſo the Lands dev//ed; and fo would not have a Farthing; 
But the whole Eſtate mult go over, and paſs by Him. For the Re- 
verſion of the ſettled Lands being in ſuch Caſe allen in, by the Death 
of Henry without Iſſue of his firſt Marriage, the 2 % ſettled Eftate 
muſt go over to Theophilus under ſuch a Conſtruction of the Will, 

And by the expreſs Words of it, He could take no Intereſt in any 


of the Reft. 


which he might have happened to have by a /econd Wife; could it 
fuch a Cale, Henry's Sons by a ſecond Wife ſhould be totally difin- 


ſettled Eſtate paſſed by this Deviſe. 


PART IV. Vor. II. 3 8 If 


IF the Queſtion had ariſen between the Iſſue Male of Henry, | 
poſſibly be imagined to have been intended by the Teſtator, that in 


"berited? And yet they muſt have been fo, if the Reverſion of the 
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FP. 922. 


If Audley had died without Iſſue Male, whilſt there were Sons or 
Male Deſcendants of Henry by a ſecond Marriage, in being; Can it 


be imagined that the Teitator ever intended that am?s and his Iſſue 


Male ſkould take the ſettled Eſtate, in Ex cliiſſon of the Eldeſt Branch 


of the Family? And yet He wWw3ruld have done ſo, after Henry's 
Death without Iſſue of his firſt Marriage, tif the REVERSION of it 
paſſed by the Will. 


* Or if hes had been no Iſſue at all of either Henry or Audley; 


C: an it be imagined that we intended to d/nberit James ? 


The Conſequence i is too manifeſt to bear an Argument; ; if it be 
but attended to, what Abjurdities muſt follow from conſtruing the 
Reverſion to paſs. The Teſtator manifeſtly puts the deviſed Eſtate 


lin Oppoſition to the ſettled Eſtate. He plainly means to deviſe only 


his Lands in Poſſeſſion: And He directs that if ever James ſhall come 


to the Poſſeſſion of the ſettled Eſtate, the deviſed Lands ſhall then | 


go over to Theophilus. And the Conſtruction cannot be varied by 


the Event: We muſt conſtrue it juſt in the Jame Manner, as if 
Henry had left Children by a ſecond Marriage 3 or the ſettled Eſtate ; 


bad fallen in to Naber. 


It is plan that the Teſtator ad NoT intend to deviſe the RrvrR- 
' $10N of the Lands compriſed in the Settlement made upon the Mar- 


riape of Henry. Probably, He himſelf, or the Perſon who drew 
his Will, did not imagine that he had any Intereſt in or Power over 
thoſe sETTLED Lands. But it is plain, at leaſt, that He meant and 
had then in Contemplation, ONLY the Lande whereof he was ſeiſed 


in Fee 1 in POSSESSION, 


| He Jeſcribed ſeveral 13 nominatim; and others, as well as He 
: then could : But as He could not be minute and particular in ſuch 
Deſcription, it was thought proper to add General Words. The 
Lands He meant to deviſe, were either in the County of Tyrone, or 
of Meath; but, it being then uncertain to Him, in which County 
they lay, He ſays in them or either of them: But till, the whole 
Deſcription is Local; And Locality has been conſtrued to mean 
Lands only. Here, the Deſcription is tied up to Lands : The for- 
-mer part of the Deviſe ſpecifies them particularly by Name ; And 
the General Sweeping Words are only deſcriptive of Lande; « All 
other the Lands Tenements and Hereditaments in the ſaid Coun- 
ties Sc.” If it had been intended to have carried Eftates, the 
Drawer of the Will would have added, And all his Eſiates 


„ whereof He or any Perſon in Truſt for © "Ag were ſeiſed in Fee, 
« in Poſſeſſion, Remainder, or Reverſion ;” that is, He would 


have thrown in a ſweeping Clauſe, to curry Eftates in the Lands, as 


well as the Lands themſelves. 
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ka. 


An Annuity is given to Olivia, payable out of the ſaid Lands de- 
viſed: And there are Powers given to whichever of his Sons ſhou'd 
be ſeiſed of an Eſtate or Uie for Life in the /azd Lands, to commit 
Waitz, ſettle Jointures, and make Leaſes; which Powers (as I be- 


fore obſerved) are applic able to Pofejftons only. 


But theſe rainute and critical Obſervations ſerve only to weaken , 
the Argument: Since there are, in this Will, ſufficient GENRERAI. 
Words, which expreſsly and clearly ſhew that the Teſtator had no 
Intention to include the Reverſion of the ſettled Eſtate in his Will, 


as much as if he had uſed particular Words and Expreſſions to de- 
clare it directly and explicitly. 


In the Caſe of Coryton v. Hellier, the Teſtator omitted to add 
the Words © if he ſhall fo long live, to the Eſtate which He gave 
to his Son for 99 Years: And yet Lord Hardwicke conſtrued it, 
that it muſt mean not an abſolute Term of Ninety-nine Years, but 
an Eſtate for 99 Years qual; ed by that Reſtriction, ©* if he ſhould fo 


long live;” Becauſe it ſo appeared upon the Face of the Will 
conſidered | in al it's Parts and taken all. together. 


But this Caſe i is ſtronger; Becauſe it appears clearly upon the 
very Words of the whole Will taken together, that there can be no 
Doubt of the Teſtator's Intention “ That the Rever/jon of the 
«« Settled Eſtate ſhould NoT be included in it: But only the Lands 


« which He had in Poſſe ion. And this makes an End of the 
| Queſtion, upon the FUNDAMENTAL Mrkrrs of the Caſe. 


Mr. Juſt. Drxisox, having been abſent during the Argument, 


declined giving any Opinion; But ſeemed ſatisfied with what Lord 
Mansfield had laid. 


Mr. Juſt. Fosrrn ſaid He had made ome: Oblereations upon 
the Will; But Lord Mansfield had gone through it ſo fully, that 


He needed only to declare his entire Concurrence i in the ſame nl a 
nion. 


Mr. Juſt. Wiikor alſo entirely concurred ; and wondered how 
any One could entertain any Doubt about it; It being as clear, He 


| ſaid, upon the whole Tenor and Complexion of the Will, as s the * | 
eſt expreſs negative Clauſe could have made it. 


Per Car. | 
JUDGMENT REVERSED. 
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A Writ of Error was woah in the Houſe of Lords: And 
their Lordſhips confined the Counſel, to ſpeak to the Conſtruction 


of the Will, Ain. 


After be that Queſtion argued, Their Lordſhips aſked the 

Opinion of the Judges; who were All unanimous ** That the Re- 

ver ſion was NOT INTENDED fo paſs: And the rcupon, their 

* P. 924. *Lordfhips, on the 7th of w 1760, unanimoully affirmed the Juag- 
ment of Reverſal. 
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As neither the Court of King's Bench, nor the Houſe of Lords 
took into Conſideration the Points of Law upon which the Leſſors 
of the Plaintiff “ having or not having a good Legal Eſtate” de- 

ended, It would have been to no Purpoſe to report the Reaſon- 
ings uſed at the Bar, i thoſe Points. | 
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Note. By the Court's having refuſed to adjourn the Argument of 
this Verdict, the final Judgment of the Houſe of Lords was 
obtained ſo ſoon : And a Cauſe which held a great many 

| Years in Ireland, went through the Court of King's Bench and 

the Houſe of Lords Nets. WR the Space ot about {ix 


Months. = 


| Stoteſbury worſe Smith, 


E 1 S was a Writ of Error upon a Judgment given in I bite- 
Chapel Court, tor the Plaintiff there. 


The Declaration ſtates That One 22 Reg hee had ſued out a 

5 Capias from the Court of Common Pleas, againſt One Cooper Stan- 
ton; and that a Writ iſſued accordingly againſt the ſaid Cooper 
Stanton, directed to the Sheriff of Middleſex &c, returnable &c.; 
And that before the Return of the ſaid Writ, a Warrant was iſſued 
by the Sheriff, directed to Miles Smith One of his Bailiffs, (the 
Plaintiff below) to arreſt the faid Cooper Stanton ; By Virtue 
whereof, the ſaid. Mites Smitb did arreſt the ſaid Cooper Stanton. 


That the ſaid Ceoper Stanton being FP in ; Cuſtody of the ſaid Mi! es 
Smith, the ſaid Stoteſbury (the now Plaintiff in Error) undertook 
and promiſed to St, IN CONSIDERATION that the ſaid Miles 
Smith would accept of the ſaid Stoteſbury and of One Antony Rip- 
on to be and become Bail for the ſaid Cooper Stanton, „that he 
„ the ſaid Stoteſbury would well and faithfully pay to the ſaid Miles 


Smith the Sum of 6 Guineas and a half, when and ailoon as the 
„ 5 laid 
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< ſaid Cooper Stanton ſhould pay the Sum of 15 ae to him the 
* ſaid Stoteſbury. 


Then Smith, in his Declaration, avers That He took the ſaid 
Bail accordingly, for Staten; vis. the faid Antony Rippon and 
Stoteſtury; and that Cooper Stanton had paid to the ſaid S7:teſbury 
the Sum of 15 Guincas; but that Sz? /bxry had not paid the 6 
Guineas and a half to kim the ſaid Miles Smith, according to {11S 
ſaid Promiſe and Undertaking. 
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* There was another Count in the Declaration for 995. had and * P. 925. 
received by the Defendant Szozg/bury for the Uſe of the Plaintiff 
Synith. 


Upon Non Aſſumpſit pleaded, A General Verdict was given for 
the Plaintiff below; and entire Damages for 99 6. and a Judgment 


_ thereupon : And upon that Judgment, this Writ of Error was 
brought. 


Mr. Gould, who was Counſel for the Plaintiff in Error, Objected 
That the Contract is founded upon an zlegal Conſideratian: And 


4 conſequently, as the Damages are entire, if One of the Counts | 
80 be bad, it 18 bad for the While.” 


Now this Contract is in the Nature of an Ex TOR TIoN: It was 4 
Conſideration required by Sith for doing what the Duty of his 
Office ob/iged Him to do. He was obliged to accept Bail without 
any Reward or Gratuity : And any Promiſe “ to give either,“ is an 
illegal Conſideration, and 9 Extortion. The Caſes of Bridge v. 


Cage, Cro. Jac. 103. and Bad v. Salter, Sir Willa Jones 6 5. are 
both of them in Point, to prove this. 


Wherefore He prayed that the Judgment might be reverſed. 5 


Mr. Aſpinall contra, tor the Defondaat 3 in ErrorIt! 18 objected 
that this Contract was unlawful, “ Becauſe the Officer was to have 


« this Money for doing what it Was his Duty to have done without ; 
e Wh 


But at Common Law, the Officer was not land to admit him to 
Bail. And the Stat. of 23 H. 6. c. 10. which obliges him to do it 
upon reatonable Sureties, is a PRIVATE Act of Parliament, and 
cannot be taken Advantage of it, without being particularly pleaded, 
In Proof of which, He cited a Caſe which is exprelsly fo in Point; 
namely, Benſon v. Welby, 2 Sond. 154: Where the Court unani- 
mouſly agreed it to be a ſettled Point, “that this is a private Sta- 

PART IV. Vor. IL. %%%Fͤö»Ä . * cuts 
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ce tute, and that they could not take Notice of it, dale ſpecial] 7 


26. 


cc pleaded. 7 


If the Officer was not obliged t to admit Stanton to Bail, then there 
might be a ſufficient Reaſon why Stoteſbury might have an Intereſt 
in having the Cuſtody of the Priſoner. In the Caſe of Barkly and 
Gibbs v. Kempſtow, Cro. Elis. 123, the Conſideration of the De- 
fendant's Promiſe to keep the Priſoner ſafely, was holden a good 
One; though it vas the Gaoler's Duty. 


* It does not appear that Stoteſbury was a proper Perſon to be Bail : 
And if not, then the Officer was liable to ſuffer for a accepting him ; 
and conſequently, had Reaj97 to require 2 an Indemnification. 


But on this Plea, the Contideraticn muſt be taken to be legal, 


after Verdict. Batterjey's Cale in Winch 48. proves this. For, as 


the Defendant might there have given the unlawful Impriſonment 


in Evidence, if in F- act, it had been unlawful ; ſo here, / the Con- 


tract had been illegal, N might have proved it upon the Trial, 


to have been ſo. 


Mr. Geral? $ Caſes were plain Extortion; becauſe there the Officer 
took Money for doing what was his Duty : Whereas here, it was 
not his Duty to take Bail; At leaſt, the Court can 797 7ake it to be 


ſo, unleſs the Statute had been plead: 4. 


Mr. Gould in Reply—lt's being after Verdi will not help it: 


Becauſe it! is Extortion upon the Face of the Declaration. 


The 23 H. 8. c. 10. can not be PT Won 28 a private AQ which 
the Court cannot take Notice of, unleſs fleaged : It is a General Law; 


And the Officer was obliged to let Stanton to Bail. . Act Was 


Ade e of the Common Law. 1 


Mr. Alpinall's Caſes are only Promiſes 60 to indemn! 2 ' This 


1s a Reward; Which 1s Extortion. 


Ted MAN er 1ELD—The Man Who Was wrelied, RE) gave the 1 5 
Guineas to procure the Bail, is injured by Both theſe contending 


Parties: They have Both acted wrong towards Him. 


But though both Parties are equally 8 in pari delicto potior 


et Canditia Deſendentis. A Court of Juſtice ought not to relieve a 
Plaintiff, upon a Ground of Action mmmoral or illegal. 


Where A Peron is arreſted for Debt; Either the Officer is not 
obliged to admit him to Bail, af 4; Or he is obliged to admit him 
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an illegal Conſideration; and faid, He never ſur ſuch a Demand + 
toan Attachment for this F act, if he had been complained of for it. 


Conſideration to be legal ; when it 1s fully ſtated 1 in the Declaration, 
and row? manifeſtly t. to be Re 5 | 


Oppreſſions of Sheriffs and Bailiffs ; and obliges them to let Per- 

ſons arreſted by them, out of Priſon, upon reaſonable Sureties of 
ſufficient Perſons. But at Common Law, the Defendant was to be 

| let to Bail in ſuch an Acton as bis. - 

preſſive to take Money for doing it. If this was to be permitted, it 


NY would be inſufferable. 


ſhew the Caution of Courts of Juſtice, not to endure the Oppreſſion 


Caſe of the Promiſe mage. to the TO Bailiff, in Sir William 
Jones . 


Inlet to Oppreſſion, if ſuch a Conſideration : as this, ſhould be eſta- 


Enemy to the Defendant may, by theſe means, get him into his 
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to bail, as of Duty; Or he may uſe his Die- etiom. Nox W, in an 

of theſe Caſes, it is Oppreſſion to take Money, for doing what he 
ought to do; even though it be the mere uſing his Diſcretion, 
vy whether he ſhould admit him to Bail, or not. 


Therefore, it iz not neceſſary to meddle with any Queſtions about 
the Stat. of 23 H. 6. 


* There is no Pretence for our preſuming the Conſideration to be * 5. 927. 
legal, becauſe it is after a Verdict; Whatever we might do, in a f 
Matter that ſtood indifferent. For Pere it docs nt ſtand indifferent: 


It is fully ſtated upon the Face of the Declaration; and manifeſtiy 
appears to Us to be e 


Mr. Juſt. Dex180N was of the fame Opinion, « That this was 


{ſtated in a Court of Juſtice. The Officer would have been liable 


As to the Verdict, That can never be a Reaſon for preſuming the 
As to the Statute of 23 H. 6. c. 10. It was made to prevent the 


However, be the Bailiff's Duty as it may, yet it is certainly op- 


would introduce ſuch a Scene of Oppration and Injuſtice, as 


Mr. Gould's . cited from "Rag Fac. and Sir William ones, 


of Officers of Juſtice: And this Caſe is ten Times worſe than the 


Mr. Juſt FosTER concurred in thinking that it would be a great 


bliſhed as legal. 


The Gale is not oppreſſive merely 125 18 to the Friends of 
the Perſon in Cuſtedy, or others indifferent to him : But, even an 
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2 | Hands, 
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— 


Hands, merely in Order to ſurrender him when he is become Bail 


for him. 


We ſhould have puniſted this Officer for ſuch a Piece of Beha- 
viour, if a Complaint had been made to Us againit him for it: 
And ſhall We help and aſſiſt him to obtain the End of it, and 
carry it into complete Execution in a Court of Juſtice ? Surely, 
not. Oe 


* Me. Juſt Wi nor ſaid 85 eee this to be a moſt ſhameful 
and ſcandalous Action. 


It would be a 15505 thing, if We ſhould affiſt lim in eſtabliſh- 


ing a Contract grounded upon a Conſideration, for which he would 
have been puniſhed by this Court, if he had been indicted 
for Extortion, or complained of by Way of Motion for an At- 


tachment. 


As to his not eig 050 to admit the Man to Ball— The 


23 H. 6. e. 10. 18:10 far indeed a private Law that it muſt be 
PLEADED in Caſes ariſing immediately and directly upon it: But 


I will take Notice udicia/ly, That an Officer 7s 6bliged to admit 


a Man to Bail, in ſuch an Action as this, if good and ſufficient 
and unexceptionable Bail be offered him. It is his Duty to do 
it. And it is the Principle of the Common Law, e that an Officer 


«© ought not to take Money for doing his Duty.” It is his Duty to 


take good and Klee, Bail; though he is not obliged to | accept ä 


uſu Meient. 


But ſuch a Contract as this is upon a Promiſe made to the Offi- 
cer, by One of the Bail, © that if the Officer would accept of 
«© Himſelf and One Antony Nippon as Bail for the Man, He, in 


Conſideration of this, would pay him Six Guineas and a half 
« when the Man ſhould: pay him Fifteen ;” 


(whereby it mani- 
teſtly appears to be agreed amongſt them, that Stanton was to 


give Stoteſbury 15 Guineas, to become Bail for him; And 
Sloteſbury, when he ſhould receive the 15 Guineas, was to 
the Officer 6 Guineas and a half out of it 


) is grounded Toon 
Aa Conſideration, which is man rfejtly Mega, Therefore the Judg- ; 


ment ought to be reverſed. 


Per Gr ä 
4 JupomexT REVERSED. 


Rex 


We 


Hilary Term 33 Geo. 2. 
Rex ver. Inhabitants of Weyhill. Fee 6 
| ö . 4 ruary 
See this Casz abridged, in the TABLE; and af large, in the 5 
Quarto-Edition of my SETTLEMENT-CASES, pa. 491. 
N 7. NG: 
er ver /. Spragg and Another. 8 * P. 930. 


2 3 ml | | | TH | En. Saturaay och 
HE Defendants had been conviereD of a Conſpiracy February 


to : 3 | / 1703. 
1 to charge a Perſon with a Capital Felony: And the 9% 


Record of Conviction had been removed up hither by Certiorari; 

but ot the PerSoNs of the Defendants. And Mr. Serj. Davy 
being ready on behalf of the Defendants, to move m Arreſt of 

Judgment; e 0 e FO 180 


Mr. Gould, pro Rege, objected to his going on with the Motion; 
For that the Defendants ought to be PERSONALLY PRESENT. And 
He cited the Caſe of Rex v. Elizabe:h Nichols, (2 Strange 1227.) 
which was exactly the fame Offence as this; and it was agreed 
That after Conviction, the perſonal Preſence of the Defendant is 


© neceſſary upon ſuch a Motion as this.“ 


Serj. Davy, for the Defendants, attempted to explain away this 


Rule; and urged that the Defendants were ſafe in Cuſtody already, 


* and therefore amenable to the Juſtice of the Court; and offered & P. 
that the Defendants Clerk in Court ſhould undertake to bring the 
| Defendants up, at the Defendants own Expence, in Caſe the Ob- 
jection ſhould not prevail. Cs = „ 


haut the Secondary of the Crown-Office, being appealed to, al- 
ledged That the Rule was as Mr. Gould had afſerted.” 


The Covrr held this to be a fixed and invariable Rule of 
Practice in this Court, That the Defendants muſt, after Con- 
« viction of ſuch an Offence as this, be preſent in Court, if they 
« would move in Arreſt of Judgment.” 


| Serj. Davy finding the Opinion of the Court and the Allegation 
of the Secondary of the Crown- Office to be fo directly againſt him, 

as to the abſolute Neceſſity of the perſonal Preſence of the De - 
fendants, prayed a Habeas Corpus to bring up their Bodies; which 
nr ot, H., J77ͤ» og 8 


8 
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„ „ Was granted And He * afterwards renewed his Motion, and | had 
va. 993 the Defendants in Court. 


N ote — This Caſe of a Conviction differs from that of a SPE- 
CIAL VERDICT ; where the Preſumption of innocence may 
be ſuppoſed to continue, and therefore the perſonal Pretence of 

the Defendant is not neceſſary at the Argument of it. 


8 Foxcroft et al Aſtignees of William Satterthwaite, a a 
eoruary 


9 Bankrupt, ver. Devonſhire & al: 


HI 8 Matter came before che Court, upon a Motion for a New 


Trial, on the Ground of a M. opinions 10 the Judge who 
ried. the Caule, 


| It was an Action upon the Sale. upon an Tndebitatus Aſumęſit, 
brought by the Plaintiffs againſt the Defendants, for Monies had, 
and received by the Defendants, to the Uſe of the Plaintiffs as At- 
ſignees of the Bankrupt. To which, the Defendants pleaded the 
General Iſſue That they did not undertake Sc: And Iſſue was 
; joined thereon. 


= 2 Phe Cue was tried at the Tanne Afizes, before Mr. Juſtice | 
0 | Neel. A Verdict was found for the Plaintiffs: And the Juoge de- 
clared Himſelf Jatrified with the Verdict. e 


It was 1 at the Trial, on the Does of hs Defendants.” 
1 „ That Sotterthwaite was a A The Debt of the petitioning 
P. 932. * Creditor was alſo admitted; And ſo were the Commiſſion, and the 
Aſignment. But they diſputed the Aet of Bankruptcy ſuppoſed. 6 


have been committed by Sat terthwatte. 


The Action was s brought for Money ariſing from the Sale of . 
Goods conſigned by Sattertbwaite to the Defendants as F ACTORS . 
for Him, (which they had long been, ) and fold by them as ſuch ; 

Which Money was admitted to be in the Hands ot the Defendants, 
and amounted to $3144 175.9 4. 3 


The Defendants, on the other Hand, had paid rene Bins of 
Money upon Satter thecaite' $ Dravgghts, and otherwiſe, to his Uſe 
and upon his Account. 


Tha Plaintiffs, at the Trial, proved 3 fecret AQs of. Bank- 
ruptcy, by his being denied to his Creditors about Chr:/mas 24 BY 
After which, He pee again Feder as uſual, till about the 


Mont! th 
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Monch of . Aiguft following ; (as was proved on the Part of the De- 
fendants.) In Auguſt 1752, He totally ſtopt Payment: And there- 
upon, the Commitlion was taken out. Theſe ſ/ocret AFs of Bank- 
ruptcy, at Chriſtmas 1 751, over-reached the Conſignment to the De- 
fendants, the Sale, and the Time when the Money was advanced by 
them to the Uſe and Order of the Bankrupt. And the Counſel for 
the Plaintiffs produced a Series of * Letters from the Defendants to » See theſe 
Satterthwarte, which fully proved, as they alledged, * That the Leters v 


« Defendants were privy to bis Inſolvency at the Time when they . 
5 advanced the Money to his Uſe and Order. 


The Counſel for the Defendants would, at the Trial, have en- 
tered into the two following Points; vz. Iſt. Whether the Defen- 
dants were not intitled, as FacTors for Satterthwaite, to retain for 
the General Balance of their Account: 2dly. Whether they were not 
within the Protection of the Statute of 19 G. 2.c. 31. Fi. Which, 
after recitingꝰ that Bankrupts frequently commit ſecret Acts of a , 

“ ruptcy 18 to their Creditors and other Perſons with whom, 
in the Courſe of Trade, they have Dealings and Tranſactions; and 
« after the Committing thereof, continue to appear publickly and 
carry on their Trade and Dealings &c;” And after reciting * that 
the permitting ſuch ſecret Acts of Bankruptcy to avoid and defeat 
Payments really and bond fide made in the Caſes and under the 


« Circumſtances before mentioned, where the Perſons receiving the 


fame had NO Notice of or were privy to ſuch Perſon's having 
committed any Act of Bankruptcy, would be a great Diſcourage- 
« ment to Trade and Commerce, and a Prejudice to Credit in ge- 
+ neral;” enacts that No Perſon who ſhull be really and bond fide a 
Creditor of any Bankrupt, for or in re{p2<& of any Ball or Bills of Ex- 
change really and bond fide drawn negotiated or accepted by ſuch . 
* Bankrupt, in the uſual and ordinary Courſe of Trade and Dealing, * P. 93 3. 
ſhall be liable to refund or repay to the Aſſignees of ſuch Bankrupt's 
Eſtate, any Money which before the ſuing forth of ſuch Commiſſion 
was reaily and bond fide and in the uſual and ordinary Courle of Trade 
and Dealing, received by ſuch Perſon of any ſuch Bankrupt, before 
| ſuch Time as the Perſon receiving the ſame ſhall 49w underſtand or 


have Notice © that He is become a — or that He is in mnfolvent 
"OF * Circumſtances.” . 


—— — — — — 
* - 


But the Counſel for the Plantiffs objected . That this Tranſaction 
of the Defendants was FRAUDULENT ; For that they plainly new 


« and were apprized that Satterthwarte Was inſolvent at the Time 
«« when the Effects came to their Hands.” 


The Jury were = this Opinion; and gave a Verdict for the lain | 
| ahi for the whole Money, except Commiſſion and Charges of Sale. 


This 
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This previous Point concerning the FRAUD having been frongly 


inſiſted upon by the Counſel for the Plaintiffs, at the Trial, the 


Counſel for the Defendants were thereby precluded from entering 
into other Points which they thought to be material for their Clients, 
and which they ſaid they were otherwiſe ready to have entered 


into at that Time. Upon this Precluſion they grounded their pre- 
ſent motion for a new Trial: For they alledged that the Jury had 


founded their Verdict upon wrong Conclufins drawn from the Evi- 
dence, and upon a Mt»ke of the Law; and that the Defendants 


had been unjuſtly precluded from entering into the two preceeding 
Points, or any Thing elſe that might have been material to their 


Defence. 


And they now inſiſted, 1ſt. That the Defendants had a GENERAL 


; Lien, as Factors, upon the Bankrupt's Goods conſigned to them; 


2dly. That they were Purchaſers of them for a N Confidera- 
tion, withcut Notice that Satterthwaite was become a Bankrupt or 


in inſolvent Circumſtances; 3dly. That in this Action (upon an 
Indebitatus Aſſumpſit,) it is not in the Power of the Aſſignees, to 


affirm the Contract in part, and deny it in part; But if they affirm 


it in 1 they affirm it 77 foto. Now here, they do affirm it in 


; They affirm part of their Conduct, as Factors: Therefore 


- Hey, can not dife Mn the Reſt of their Conduct as Factors. 


F. 934. 


They faid that the preſent Verdict would not ſtand in their Wars 
Becauſe FRAUD is a Concliſion of Law, from Facts: And therefore 
the Court, and not the Jury, are the proper Judges *« bat Facts 
do import Fraud,” and Whet Facts do not import Fraud.” 
And they denied that the Letters or any part of the Facts given in 
Evidence were at all unfair At leaſt, it could never be ſaid, that 
25 they ſupported a Concluſion of FRAUD. ” 


* This Caſe was argued on Tharkley 24th of Januar, y lat by Mr. 
Norton for the Plaintiffs, who ſhewed Cauſe againſt ſetting aſide 
the Verdict and granting a New Trial upon Payment of Coſts; and 
by Mr. Winn, e contra, for the Defendants, - who had moved for a 
New Trial. 


The Covar having taken Time to conſider it 
Lord Maxsrik Ip now delivered their Reſolution, 5 
This Matter came before the Court, upon a Motion for a New 
Trial, on the Ground of a M. 5 redlion by the Judge who tried the 


Cauſe. 5 | 
5 | | It 


— * r 


2 


It was an Action upon the Caſe upon an Indebitatus Afſump/ir, 

for Monies had and received by the Defendants, to the Uſe of the 
Plaintiffs as Aſſignees of the Bankrupt. The Defendants pleaded 

the General Iſſue. And the Cauſe was tried at Lancaſter Aſſizes, 
before Mr. Juſtice Noel. | 


It was admitted at the Trial, That Satterthwaire the Bankrupt 
was a Trader: And the Debt of the petitioning Creditor, the Com- 
miſſion and the Aſſignment were likewiſe all admitted. 


The Action was brought for Monies ariſing from the Sale of 
Goods which had been conſigned by the Bankrupt, to the Defen- 
dants as Factors for Him, and fold by them as ſuch; which Money 
was admitted to be in the Defendants Hands, and amounted to 
TOS. 5 5 

It appeared that the Defendants had paid ſeveral Sums of Money 
to Satterthwarte's Uſe, upon Bills drawn upon them by Him, and 
otherwiſe. e e 8 

The Plaintiffs (the Aſſignees under the Commiſſion) proved {ome 
SECRET Ads of Bankruptcy to have been committed by Satter- 


| tbwatte about Chriſtmas 1751 ; namely, his being denied to his 


Creditors. On the other Side, it was proved that He ſoon appeared 
again publickly, as uſual ; and continued to do fo, till about the 

Month of Auguſt following, (1752.) But in Auguſt 1752, He ſtopt 
Payment : And thereupon, the Commiſſion was taken out. 


Theſe ſecret Acts of Bankruptcy committed at Chriſimas 1751, 
over-reached the Conſignment of the Goods, the Sale of them, the 
Receipt of the Monies for which they were fold, and likewiſe the 
Time when the Defendants advanced the Montes to the Uſe and Order 
of the Bankrupt. io 


Elt was inſiſted by the Counſel for theDefendants, That from the * P 
Nature of the preſent Action, an Indebitatus Afſumpfit, the Defen- 
dants, being FacToRs, ought to be allowed not only for their Com- 
miſſion and all Charges and Expences, but alſo whatever Money they 
had paid on Account of BILLS drawn upon them by Satterthwaite; And 
that the Plaintiffs in this Action could only recover the BALANCE 
of the general Account. e eee . 


The Counſel for the Piaintiffs admitted that the Defendants were 
intitled to be allowed their Common and all Charges and Expences, 
as Factors; but not the Bills of Exchange drawn by Satterthwarte, 
which they had paid /ub/equent to the Act of Bankruptcy. 5 
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Tus Queſtion was agreed to be reſerved, (if it ſhould be neceſſary 
to have Recourſe to it,) as a Point for the future Conſideration and 
Determination of the Judge who tried the Cauſe. 


But the Counſel for the Plaintiffs inſiſted on a Preliminary Point; 
big. That the Defendants were guilty of a FBAUp, in paying 
„ theſe Bills of Exchange drawn upon them by the Bankrupt :” 

Which Preliminary Point of FRAUD was ſufficient to deftroy any 
Right that the Defendants might ocberw/e claim (ſuppoling the 
Tranſaction had rt been fraudulent,) t an Allowance of the Money 
paid in diſcharge ef them ; and, conſequently, to preclude them from 
entering at all into the Qyeſtion abovementioned. For if it ſhould be 
admitted on the Part of the Plaintiffs, © that this Action of Indebi- 


fatus Aſumpſit aflirmed the Contract,“ Yet if their Payment of 


the Bills was /raudulent, it would at once put an End to their Claim 
of an Allowance of the Money as frau: tulently paid. They granted 
that in Caſe the Defendants ſhould appear 7 to have been guilty of 
any Fraud, but to have paid the Bills fairly and honeſtly, they would 
then have a Right to enter into the Point reſerved (as above) for fu- 
ture Conſider. tion: But they inſiſted, that upon Suppoſition that in a 
Common Caſe, this Sort of Action would confirm the Contract, fo as to 
make the Conſigument, Sale, and Paymentof the Bills to be conſidered 
as before any AQ of Bankruptcy committed; and conſequently, that 
the Nefendants would be n:tled to retain what they had paid upon 
tle Bills; (For every thing that could be alledged by the Defendants, 


muſt, ro hac vice, be admitted, upon à previous Bar to their going 


into the Queſtion ;) Yet the Bar of FrRavp would d frroy my De- 


mand they could have upon that Account. 


And the FRa AUD which they charged upon the Defendants was 
this, «« That they were PRIVY to Sat! erthwaite's Inſolvency, at the 
ts Time when they advanced the Monies to diſcharge his Bills.” 


* * Upon this prefim: 710 y Point any of F RAUD, It was left to the 
And upon he Point cy, they found their Verdict. Upon 
n all the Evidence, They were of Opinion Th. at the Tranſ- 


action was fraudulent on the Part of the Defendants :” And they 


gave a Verdict for the Plaintiffs, for the whole Money; deducting 


only the Commiſſion due to the Defendants, and the Expences of 
the Sale of the Goods. | 


Taoven the Ground of the \ Verdict ſhould be wrong, Yet if it 


clearly appeared to Us ow, © That, upon the whole, no Injultice 
«© had been done to the Defendants ;” or if it clearly appeared to 


Us now, That the Plaintiffs, by another Form of Action, could 


<* recover all they havegot by this Verdict; We think the Court 


ought 
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ought not to grant a new Trial. But if Injuflice be done to the 
Defendants by the preſent Verdict; and if it be ut certain and 
clear © that the Plaintiffs might have equal Redreſs, and recover as 
much, by another Form of Action; then We ought to grant a 
new Trial. 


Two Points have been argued, and urged on the Part of the 
 Plaintiffs.— 


„ At. That clearly the Defendants were not to be allowed to retain t Collateral 
for the Bills: Becauſe (1ſt.) They were not paid till after an Act Fot. 


of Bankruptcy ; (2dly.) This Action (of Indebitatus Aſſumpſit) only 
admits the Sale of the Goods, and Nothing elle but the Agency of 
the Defendants in Hat ſingle reſpect; and (3dly.) Hit admitted 
every Thing, ſo as to put the Aſſignees in the very Condition the 
Bankrupt would have been, had He brought this Action, Yet a 


Faclor has no Lien tor Items of a * general Account, (his Lien being * 7. arte 494. 


confined to his Conmſion and Expences about the particul ar Goods, ) 


| T heſe Points have not been at all conſidered in this Action: And . 
therefore it is enough, if they are doubtrju!. They went off, upon 
the preliminary Queſtion of the Fraud being taken up and purſued ; 

and were never after warde taken into any further Conſideration, at 


; the Trial. 


We are not clear, that this Action of Indebitatus Aſſum pit does 
not affirm the Power of the Bankrupt and the Contract, through- 
out the whole Tranſaction. Where ſuch an Action is brought by 

Aſſignees of a Bankrupt's Effects againſt a Vendee of Goods, It af- 
firms the Sale, and alſo the Payment to the Banks upt of any Part of the 
Price. It is agreed here, that it admits the Conſequence of the Defen- 
dants being Factors; and allows a Lien for Commiſſion and Expences. 


« That a Fachor has alſo a Lien upon Goods conſigned, (wh:// 
«© they remain in Poſe on,) for Items of a general Account with, 


«« * his Principal,” has been + ſolemnly determined. However, 4 
The preſent Caſe differs from the Caſe of Krutzer v. Wilcocks, where of N v. 
it was ſo determined. For there, the Factor remained in Pojjieſſion Wilcacks. 


of the Goods : But here the Goods have been /d, and turned into 
Money. In ſuch a Caſe, there never was a Doubt but that mutual 
Items of Account might be ſet off: The Demand and Recovery can 

only be for the Balance. Therefore it is impoſſible to ſay, that the 
Queſtion the Defendants would have made upon this Point, had 
they been permitted, may not be very material. And it it igt 
have been material to their Pefence, they have a Right to have it 
tried and conſidered. 
2dly. 


_ — —— _—— 


2d Collateral 
Point. 


- Principal 
Toint. 
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2dly. Another Matter gone into at the Trial, and urged by the 
Counſel for the Plaintiffs, was, That in an Action of TROVER, the 
% Plaintiffs might certainly recover the Value of the Goods, without 
making any Allowance. 


Mr. Winn convinced me, That it would depend upon a Variety 


of Circumſtances, (ſome of which He offered to lay before Us by 
Affidavit,) which were not gone into at the Trial, becauſe the 
Counſel for the Defendants were ſtopped and cut thort, by the Pre- 


liminary Bar of the Fraud, which was alone lutficient to invalidate | 
their Claims as upon a fair Tranſaction. 


I do not 5505 to ſay more particularly what may poſſibly afſiſt 


the Defendants in an Action of Trover; becauſe I would not 


prejudice the Matter : It is enough to ſay, * It does not ſufficiently 
«© appear to Us, tat they could make Defence to an Action of 
«Trover.” 


This makes it neceſſary to examine the GrouxD D of the verdi, 


which proceeded from the Direction ou. 


I will admit“ that the Evidence proved the Fact md every . 

« clufion deducible from it ;” But I cannot think that the Fact ſo 
Yroved, or Concluſion ſo drawn: amounts to that Offence which the 
en calls FRAuD, to avoid the Debt. And in examining this 
Matter, We muſt remember, that, pro hac vice, the whole 1 ranſ- 
action 1 1s admitted to be wm any Act of Bankruptcy. 


Mr. Narten rightly faid, © That Fraud is ſometimes mere Matter 


„of Fact; and . the Concluſion of Law from F as. wy 


61 18 High Treaſon. Levying Wer is mere Matter of Fac: 8 
paſſing the Death of the King is a legal Concluſion from 7 acts. 80 
it is, almoſt, as to every other Offence. 


* Proud often i is a Mere Fat ; - 24S hes it depends (as on a : Policy 
"of Inſurance, for Inſtance,) upon What the Party ſaid or did: Or 
It may be, and often is a a Queſtion of Law. 


Suppoſe a ; Creditor, knowing a Trader likely to break, conceals it 
from theKnowledge of other Creditors, till He gets, even by Threats 


of legal Proceſs, Payment of his Debt before any direct Act of Bank- 


ruptcy; And the Afſignees ſhould inſiſt this was a Fraud, and that 
he ſhould refund: This is a Matter of Law; And the Law would 
lay that this was 797 fraudulent.” 


2 EE” 
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Suppoſe a Man 4-14 fide, lends Money to a Trader, upon a Mort- 


gage, after an Act of Bankruptcy, without Notice; and then knowing - 
of the Commiſſion of Bankruptcy and Aſſignment, gets in an old 


Term, even for little or no Conſideration ; And the Aſſignees bring 


8 


an Ejectment; And it becomes a Queſtion * Whether this be a 


44 


Fraud, or not;” This is a Matter of Law: And the Law will 


ſay © It is 0 F rand;” For the 88 had a Right to do this. 


The Evidence of Fraud in thi; Caſe, as ſtated by the Report, are 


the following Letters—The firſt is dated, Bryflo/, 5th May 1752, 
Signed &* Devonſhire and Reeve, and directed to Hilliam Satter- 
thwarte. © We with You had been open, and fold us in Time how 


c 
cc 
cc 
. 


PP 


44 


Your Affairs ſtood —It appears to us very evidently, you have 


riſqued your Reputation and Credit on the Faith of thoſe S. Do 


but conſider where You mult have been in point of Reputation, 
had We done otherwiſe than we did—It is now over; and we 
will not do any Thing that ſhould lefien your Credit Therefore 
ſhip not an Ounce of Goods more, till PO IP. are lettled.”- 


The next Letter is dated Br Mol, 15th May 17 52, Signed De- 


vonſbire and Reeve,” and directed to Millium Satterthwaite Mer- 


chant in Briſtol; and contains the following Paſſage . We can not 


cc 
cc 
N 


cc 


help being uneaſy to think you have drawn on Us again for 1 207. 
Really You will make Us let your Bills go back proteſted, in ſpight. 
of our Inclinations. We will pay this; but take N otice—don ft 
draw another. We friendly hint it.“ 


The next Letter is dated 2 «th June 1752, ſigned and Ace 


as above; and is thus —““ William Satterthwaite, * Eſteemed * They wee 


cc 


cc 


40 
1 


40 


«cc 


Friend - We really fear theſe Proceedings will greatly hurt your Wakers: 


Credit in the Eyes of every judicious Perſon: It is very natural to 
think, that will be the Conſequence. For our part, we would 


make a thouſand Shifts, rather than trifle with our Reputation, as 


You do with Yours—It s a Matter well worth your ſerious Con- 
lideration.” 


* P. 5 Inclofed Wel return You Liebenrood's Draft 150 / which * P. 9 39- 


cc 


cc 


* with one Shilling Poſtage, place to our Credit. This i 18 ſuch a 


Thing we never did before. nor ever will again.“ 


The next Letter is dated 3 June 1752, Gened as | before, and 


directed to William Satterthwaite. After referring to the laſt, it 


46 


«c 


«6 


goes on thus“ In this laſt Letter, I hee mentioneſt nothing of V. the Note 


remitting for Liebenrood's Bill, which Thee ordered us to ſend n aſk eue. 


for from London 4 Days before due, (which we did, and re- 
turned thee in our laſt,) tho' Thee promiſed Us faithfully to re- 


-PARTIY, YoL. .. 3 * 7.55. mit 
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4c 


« mit for the ſame, laſt 6th Day was a Week: And keving had 
« ſundry Letters that take no Notice thereabout, We can not help 
„thinking and ſaying that thee trifles with thy Creditors and Ur. 


We are ſo much in Want of Money as Thee caſt pofibly be; and 


„ had we thought, Thee wouldſt have treated us in this Manner, 
« We would not have advanced one Quarter of the Sum, to be 


allowed 101. pen Cent. The Diſappointment to Us gives more 


6c Uneaſineſs than all the Profits of a Year's Trade will do Us.“ 


The next 85 8 is dated 14th July the ſame Year, and ſigned as 


before; And is as follows —*& Wrilkam Satterthwaite, Eſtecmed 


Friend, So 3 for your Affairs in and under our Care; which 
„ ſhall be managed with all Care and Cannes 


« But what bert We ſay, appears to Us in a very odd light —For or 
Edward Wilcox has been with us, and ſays you have made over. 


5 


_ 


* our Goods on the Sarah and Martha. If true, gives us ſuch Ideas 


« that we dare not put Pen to Paper to jay our Sentiments. If you 


e ſend Us any more Bills—If ever We do return a Bill, We will 
retu urn Jour. . 


The next awe is 4 28th h Ju the ſame Year, ſigned as be- 


fore, and is as follows —* William Satterthwatrte, — The Sarah and 


pe ME 


= 


«c 


«Martha, your ths. The Carolina, how much? Tell Us: For 


« you muſt ſecure Us, by a Bill of Sale of Each, that is your Parts—, 


«ec 


<c 


far as We can with Prudence: but an undoubted Counter- Securit 


jg 


4c 
mul have your Hffairs cleared up. Whatever you are, We are 
het agi broken-hearted, to ſee how you are going on, and have of 


« J;ze, And what will be the Conſequence, if you are worth 
00 3000 /. 4 We KNOW, and have teen the e elſew here.“ 


* P. 940. | 
the Counſel for the Plaintiffs: as, that they were All of them 
| Quakers, and endeavouring to play into Each other's Hands, to the 


* Some Vague Sabri beſide, ks been mentioned at the Bar, by 


Prejudice of Cotrtertberarte's other Creditors; That Sarto rfthwaite 
had broke before; That all the Bills were after May; (which the 


Others Side denies.) 


But as I proceed upon allowing the N to prove the Con- 


cluſions contended for, It is only neceſſary to examine what thoſe 


Concluſions are. T he Report ſays, that “ a falſe Credit was given 
= the 


unleſs you fend here ſome Security. — Say, your Father Myjs— 
« join in a Bond, or ſome good Man. Claimants will be made 
upon Us, for their FrOportions of Cargoes We have fold ; as 
_* Touchetts did of the Rice. We are willing to ſtand by You as 


We muſt have—We dread the C onſequences of theſe repeated 
Strokes-—We very much ſuſpet, You have not the Money — We 


« the Direction was a MISTAKE.” 
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« the Bankrupt :” 7. e. He would have broke openly, unleſs the 


had lent him Money. The Counſel for the Plaintiffs ſay, the De- 
fendants lent him Money, to keep him from failing, 7il! his Ships 
and Goods might come Home, conſigned to Themſelves, or even 
before that Time, the Aſſignees would have had them. 


It was left to the Jury, That if they believed, from the Evi- 


dence, that the Defendants new or underſtood the Bankrupt's Cir- 


cumſtances to be inſolvent at the Time they paid his Bills; they 
found in the Affirmative. 


Had the Queſtion turned upon the Validity of a Payment made 


after an Act of Bankruptcy committed, within the * Act of 19 G. 


2. c. 32. (which was One of the Points made at the Trial,) the 


Direction would have been quite agreeable to the Terms of that 
Act. But, as the Queſtion was, Whether, ſuppoſing the whole 


„ Tranſaction before any Act of Bankruptcy committed, the Defen- 
« dants were to be excluded from claiming Satisfaction for the 


Money they had advanced upon Sa7terthwaite's Bills, by Reaſon 


of their Fraud in advancing it ;'—We are all of Opinion “ that 


It is no Fraud, for a Factor, knowing the Circumſtances of his 

Principal to be deſperate, and believing that he muſt break unleſs he 
can procure Credit, to advance Money upon his Bills, 7 ſave him 

from an immediate Failure. On the Contrary, it is an honourable, 
friendly, and generous Act. No Prejudice can ariſe but to the Len- 
der Himſelf. He may loſe the Whole, or the greateſt Part of the 


Money ſo advanced: But the Principal's Eſtate, if he breaks, is by 


ſo much a Gainer; or ſome particular Creditors, to whom this Mo- 
ney has been paid, are Gamers. I/, by this Aſſiſtance, the Prin- 


cipal has the good Luck to fland his Ground, He and all his Creditors 


kind have ſaved the molt contiderable Houſes from Ruin. 


If the Factor truſts that Effects of his Principal will come over 


from abroad conſigned to him, by which Means he may acquire a 


to the Bankrupt's own Hands : Whereas if a Commiſlion had iſſued 


might find againſt them, pon the Ground of FRAup. And they 


. 


are benefited : But none of his Creditors can ſuffer by the Advance- 
ment of Money to their Debtor. Many beneficial Inſtances of this 


* P. 961. 


Lien upon them for his Reimburſment, the Factor's Conduct is a 


little more prudent: But ſtill it is free from all Colour of Fraud. It 
is the uſual Method of Dealing between Principals and Factors in 


good Credit; the latter advance Money upon the Faith of Conſign- 


ments: But when a Factor, knowing his Principal to be in great 
| Dilreſs, and in immediate Danger of failing, advances Money upon 
{Te | the 


— . tar 
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* P 


* Sect. 11th. 
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gages or Liens, is fraudulent; and conſequently the Contract void 
in Caſe a Bankruptcy enſues; would throw all mercantile Dea- 
ling into inextricable Confuſion. Men lend their Money to Traders 
upon Mortgages or Conſignments of Goods; becauſe they ſuſpect 


the Faith that Effects beyond Sea 10771 come over configned to 
him, He acts meritorioufly. 


The richeſt Man in Trade may be ruined, while his Effects are 


2bioad, and not in his own Power, to anſwer immediate Demands 
upon Him; (which was the Cate of the W/oogwards, who could not 


fave themſelves from failing, though they had ſufticient to pay 30 . 


in the Pound.) But the Factor may actually ſave him by this 
Aſſiſtance, till they come Home: and yet the F actor himſelf runs a 
great Ritque, and truſts to a precarious Security. For the Goods 
may in Fact be conſigned originally to Another; Or The Conſign- 
ment to Him may be countermanded ; They may be /,; They ma 

be mortgaged, or burnt or loſt, and never come into his Poſſeſſion 
ſo as to give him any Lien: And it appears by the Letters that have 
been read, that in this very Cale, Satterthwaite unworthily made 


over to other Perſons part of the Goods to which the Defendants | 
had truſted for their, Security. 


A Mortgage of Ships abroad, or of Cargoes upon the high Seas, 
by a Trader, to any Body, 1s good, notwithſtanding the Clauſe in 


21 Fac. 1. C. 19. though Poſſeſſion has not been actually deli- 


vered: For a Bill of Sale is all the Poſſeſſion that can be delivered 


till the — comes Home. 


There ſcarce 1 a Bankegpicy j in Which i it does not appear 


that a fictitious Credit has been acquired by drawing and redrawing 
Bills of Exchange, and by Accepting and Indorſing Promiſſory 


Notes: Yet there never was a Doubt, but that the Perſons lending 


tneir Names, by which they render themſelves at laſt liable, may 
come in as Creditors. The Caſe of a Man who has ac&tuall ly paid 


his Money to ſupport the-Credit of another, is infinitely A than 


that of. lendin 8 a Name conly, without advancing ny Money at all. 


"There cannot the a gr reater Paradox, than that a Man ſhould be 


guilty of a Fraud, in lending his Money wath no other . but 
the Chance of being repaid it. 


* A Notion 6 "that Ladle Money t to Traders. knowing them to 


e be in dubious, tottering, or diſtreſſed Circumſtances, upon Mort- 


their Circumſtances, and wall not run the Riſque of their general 


Credit. 


4 


Though 


3 oF”. Cn. 5 
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Though We have All been clearly of Opinion, © that no Conclu- 
©* ſion attempted to be drawn from the Evidence in this Caſe, allow- 


„ing it to be true, amounted in Point of Law to the Offence of 
Fraud, and a Forfeiture of the Debt on that Account; Yet I have 


ſo great a Regard for the Authority of my Brother Noel, (whoſe 
Knowledge and Experience 1s as great, and his Opinion of as much 


Weight, as any Man's, both in Courts of Law and Equity,) that 
I was deſirous to talk the Matter fully over with him ; which 1 


have done. 


5 He ſays, the Point upon which the Defendant's Caſe is now put, 


and which was reſerved for his Opinion if it ſhould be necellary, 


was not explained, or underſtood at the Trial as it is now: And the 


Queſtion of Fraud was intangled, by not diſtinguiſhing this Caſe 
from that of a Factor having Goods in his Poſſeſſion configned th 
him before an Act of Bankruptcy ; and after Knowledge of an Act 
of Bankruptcy, advancing Money to the Bankrupt, with a View 
of covering the Effects and playing them into his own Hands, in 
Oppoſition to the Bankrupt's Recs. 


But i in this Caſe, where the Factors did not know of the Act of. 


Bankruptcy, He is now fully convinced that the Facts did 20 
amount to Fraud, and that the Jury ſhould have been fo told; And 
concurs in N that there ſhould be a new T7 tal. 


If We ſhould not grant it, the r of * Villain v. 5 1 muſt * In Cw: 
be followed; where a Bill in Chancery was brought by 5 Defen- e. N. 719. 
dant at "kay in an Action upon an Indebitatus Aſſumpfit, becauſe 


Allowances, which ought in Juſtice to have heen made to Him at 


the Trial, where not made. Lord Hardw:he was, in that Caſe, 
under great Difficulties how to proceed, upon ſuch a Ground, to 


give Relief in Equity: But the ſtrong Juſtice of the Cale prevailed: 


upon Him to ſhew ſuch a Diſpoſition, as induced the Aſſignees to 
_ conſent to the Allowance, and make a Satisfaction agreeable to the 


real Juſtice of the Caſe. 


* We are all of Opinion that the Role be made abſolute for a NEW . P. 943. 


TRIAL : But the new T rial mult be upon Tens „ Cos Ts. 


Ruf made ABSOLUTE, for a "Mews Trial, 


Upon Payment of Coſts, 


N. B. The Aſſignees acquieſced ; and never tried the Matter 
again, in this Action, nor brought any Other, 
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Bru ver. Turkey Company. 


R. Norton moved; on Wedneſday laſt; for a Arenen to ad- 
mit Mr. Jſaac Rogers into their Company; He having ten- 


dered 20 J. as the Act directs, and to make his Afirmatim purſuant 


to the Directions of the late Act of Parliament made relating to that 


Company, 26 G. 2: £6 18. 


The only Reaſon of his being refuſed, was, That he Feline to 
take the Oath preſcribed by that Act. Whereas Mr. Norton alledg- 


ed, that as Mr. Rogers was a Quaker, his Affirmation was ſuflicient: 


12 V. 3 For which, He cited the Statute of 22 G. 2. c. 46. * © for allowing 
al, „ 


6 Quakers to make an Affirmation, in Caſes where an Oath i is 
* ſhall be required.” f . 1 


Mr. Harvey offering now Yo ſhew Cauſe— 


It WEE agreed by the CourT ad Counſel an both Sides, That 
this was a proper Matter to come before the Court by way of Re- 
Zurn to a Mandamus, rather than upon Motion. Wherefore the 


Ruin for 2 Maxpamus is 
Was made abſolute. V. 1, fo. 999- 


The End of Hilary Term 1760. 
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ment upon ſuch a Finding: 


Faſter Te 


; ; Geo. | 2. B. R 17 6 8 


Fletcher ver/. Hennington. 


fendant (having prayed Oyer of the Condition) pleaded 
Payment at a Day fore the particular Day ſpecified for 


Payment of it. The Plaintiff demurred to this Plea, as offering an 


mmmaterial Tjue. The e joined i in Demurrer. 


* P. 944. 


* Friday 2d 

5 d 1769 

4 HIS was an Action of Debt, on a Bond conditioned for 
Payment of Money o ox before ſuch a Day. The De- 


Mr. Thwart (who Was Sunn for the Plaintif W Judg- 


ment for the Plaintiff; as this Iſſue might be quite immaterial, it 
found for the Plaintiff; fo that the Plaintiff could not have Judg- 


Mr. Alpinall contra, for the Defendant, admitted that this Rea- 


ſoning would hold in Caſes of Money made payable, by the Con- 


(though indeed it would be a materi; ial. 
One, if found for the Defendant; as Payment before the Day, would 
be Payment at the Day.) The Defendant ought to have pleaded 


it as Payment at the Day: For Payment before the Day 1 is, in point 
of Law, Payment at the Day. | 


dition, at and upon a Zxed certain Day : But the Calc, He ſaid, 


was quite different, where the Money is made payable at or bz fore 
ſuch a Day; which is the preſent Cate. To prove which, He ci- 


. where Lord Hard- * There is tb 


ted the Caſe of * Try n v. Carter, M. 8 G. B. 


wicke laid down Wes Rule of pleading to an Aon of Debt upon imperfect 


Note of this 
Bond with a Special. Condition to be, That wherever the Defen- Cue in 2 


« dant pleads a Performance of the Condition, the Plaintiff muſt Shang. 994+ 


c aflign an ablolute Breach ; though this be not neceſſary where he 
* pleads a collateral Matter (as a Releaſe, . 


4 | And 


Hg Eaſter Term 33 Geo. 2. 


And The CourT agreed to this Diſtinction; and ſaid that the 

8 proper Method, in Caſes where the Money is made payable = at or 
* P. 945. * before ſuch a Day, was to plead, as is done here, (if the Fact 72 
was ſo,) © that it was paid at ſuch precedent Day.” And then, if * 
the Plaintiff diſputes the Reality of any Payment at all, he may re- 3 

-ply .< That it was not paid at the particular Day mentioned in the 

.c« Plea, nor at any Time before or after that Day: And this will 

bring the Point to the material and proper Iſſue, Whether it has 

t been ever paid at all, or not. „ 


They held, conſequently, That the Plaintiff, in the preſent Caſe, 
ought to have replied, and not to have demurred. 5 


Whereupon, Mr: Howard prayed a Day or Two's Time, to move 
to withdraw his Demurrer, and reply to the Defendant's Plea. 


Which was granted. 


Gaturday 38 Rex ver/. Inhabitants of Chriſtchurch. 
Play 1560. VVV ee e ee wa 


See this Cass abridged, in the TABLE ; and at large, in the 
Quarto-Edition of my SETTLEMENT CASES, No. 158. 


Johnſon 
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* Johnſon and Another, Aſſignees of Hargreaves a! P. ggo. 
Bankrupt, ver/. Smith, Widow, Executrix of I ho- * 
mas Smith, her late Huſband. 


Hi. $3 G. 2. Not 10 27 


T HIS was an Action upon the Caſe upon A amg l. t, ebend by 
the Aſſignees of the Bankrupt's Eſtate and Effects, for 200 J. 
for Goods fold” and delivered by the Bankrupt (before his becoming 
ſo) to the Defendant's Teſtator, in his Lite-time. 


It came before the Court, upon a Demurtet to the Hefen dent 8 "PR 5 
joinder: And it is neceſſary to ſtate the Pleadings particularly; be- 
cauſe a great Part of the Argument turned upon them. 


The Action Was laid! in Lancaſhire : And there was Nothing ex- TOR TAN 

traordinary in the Declaration. It was a Common and Uſual De- 
_ claration, containing ſeveral Counts. The firſt Count was—For 
that Whereas the Defendant's Teſtator Thomas Smith, in his Life- 
time, before the ſaid Richard Hargreaves became a Bankrupt, to wit, 
on the firſt Day of Fanuary in the Year of our Lord 1753, at Preſton _ 
in the ſaid County, was indebted to the ſaid Richard Horgreaves in 
200 J. of lawful Money of Great Britain, for divers Goods Wares 
and Merchandizes by the ſaid Richard Hargreaves before that Time 
ſold and delivered to the ſaid Thomas at his dpecial Inſtance and Re- 
queſt; And being ſo indebted, He the ſaid Thomas in Conſideration 
thereof, afterwards in his Life-time, to wit, On the ame Da 
and Year aforeſaid, at Preſton aforeſaid, undertook and to the ſaid 
Richard Hargreaves before He became a Bankrupt then and there 
faithfully promiſed to pay to Him the ſaid 200 J. when He the ſaid 
Thomas ſhould be afterwards thereunto requeſted ; And whereas &c, 
(This Count is upon a Promiſe to pay what they were reaſonably worth, 
and an Averment of their being worth 200 J.) Nevertheleſs the ſaid 
Thomas, in his Life- time, and the ſaid Mary (the Defendant) ſince 
his Deceaſe, hath not nor hath Either of them paid &c. There were 
two Other like Counts, differing only in this, that they laid the 
Promiſe to be on 1/ March 1756 ; and charged the Debt to be due, 
and the Promiſes mace to the Aſſignees, (not to Hargreaves Himſelf.) 


The Defendant, having Leave to plead ſeveral Pleas, firſt pleads i Plea. 
« that her Teſtator did not, in his Life-time, undertake and pro- 
« miſe, in Manner and Form n Ce. And upon this, Iſſue is joined. 
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P. 951 * And for further Plea, She ſays © That the ſaid Thomas Smith did 
2d Plea, not promiſe or undertake, in Manner and Form as the ſaid Mi liam 
Fahnen and Richard Leigh have above complained againſt Her, 
« at any Time within Six Years next before the Day of exhibiting the 
„ AFORESAID BILL of the ſaid William Johnſon and Richard Leigh,” 
zd Tea, And for further Plea, as to the two firſt Promiſes mentioned in 


Replication to 
2d Plea, 


: the Declaration, She pleads a Sett-off. 


The Plaintiffs reply, as to the Defendant's ſecond Plea in Bar, 


That after the making of the ſaid ſeveral Promiſes and Underta- 


kings in the ſaid Bill mentioned, and after the ſaid Richard Har- 


greaves became a Bankrupt, and alſo after the Deceaſe of the ſaid 
Thomas Smith, and WITHIN fix Years next after the making of 


the ſaid ſeveral Promiſes in the ſaid Bill mentioned, to wit, on tbe 


28th Day of November in the $24 Year of the Reign of our Lord , 
the now King, They the ſaid Milliam * obnſon and Richard Leigh, 
for the Obtaining and Recovery of their Damages by reaſon of 


the Non-Performance of the Promiſes and Undertakings in the 


| faid Bill mentioned, ſued out of the Court of our ſaid Lord the 
| King before the King Himſelf, (the ſaid Court then being at 
Weſtminſter in the County of Midaleſex,) againſt the ſaid Mary, 
a certain Writ of our ſaid Lord the King called a LATITAT, di- 
rected to the then Sheriffs of the City of Tor4; By which ſaid _ 
Writ, our ſaid Lord the King commanded the ſaid Sheriffs that 


they ſhould take the ſaid Mary, in the ſaid Writ called Mary 


| Smith Widow and Exccutrix of Thomas $1nith her late Huſband 
deceaſed, and John Doe, if they might be found in their Baili- 
wick, and ſafely keep them, So that the ſaid Sheriffs might have 


their Bodies before our ſaid Lord the King at Weflmimiler on Tue/- 


day next after the Octaves of $7. Hlary then next following, to 
«* anſwer the ſaid Willam Johnſon and Richard Leigh Aſſignees of 
the Debts Goods and Effects which were of the ſaid Richard Har- 
_ greaves a Bankrupt, in a Plea of Treſpaſs; And that the ſaid 


Sheriffs ſhould have then there that Writ: Which ſaid Writ they 


the ſaid „/. /. and K. L. as Aſſignees in Form aforeſaid, ſued 
cout againſt the ſaid Mary as Executrix as aforeſaid, WITH IN“ 
TENT Zhat the ſaid Mary might be perſonally ſerved with a Copy 
| thereof according to the Form of the Statute in ſuch Caſe made 
and provided, and hat the ſaid Mary might appear at the Return 


of the ſaid Writ in the ſaid Court here, at the Suit of the ſaid 
Vm. J. and R. L. and that the faid Vm. J. and R. L. as A(- 


ſignees in Form aforetaid might thereupon exhibit their Bill in the 


ſaid Court here, againſt the jaid Mary as being Executrix as afore- 
ſaid, for the Obtaining and Recovery of their Damages by Occa- 
hon of the Non- Performance of the ſeveral Promiſes and Under- 


Page e x 
Prot eb Ne 


r 


Faſter Term 33 Geo. 2. 


*takings in the ſaid Bill mentioned; according to the Cuttom of * P. 952. 
„ the ſaid Court here. At which ſaid Tre/day next after the Oc- 
*© taves of Sf. Hilary, the ſaid FJ. J. and K. L. as Afignees in 
Form aforeſaid, came by their Attorney aforeſaid; And the ſaid 
Mary likewiſe came by the ſaid T. H. her Attorney, and ap- 
peared in the fame Court here at the Suit of the ſaid V. J. and 
* R. L. according to the Exigency of the ſaid Writ and the Cuſtom 
of the ſaid Court here; And thereupon the faid Vin. J. and 
Rd. L. as Aſſignees in Form aforeſaid, according to their afore- 
ſaid Intention, in the Term of &“. Hilary in the 32d Year of the 
Reign of our ſaid Lord the now King, exhibited their aforeſaid 
Bill in the ſaid Court of our ſaid Lord the King before the King 
Himſelf, againſt the ſaid Mary as being Executrix in Form afore- 
ſaid, for the Obtaining and Recovery of their Damages by oc- 
cafion of the Non-Performance of the ſeveral Promiſes and Un- 
dertakings in the ſaid Bill mentioned.” And the faid Mu. 1 
and Rd. L. further ſay, * That the ſaid Thomas Smith in his Li 
time, WITHIN fx Years next before the ſuing out of the faid Writ 
called a LATITAT, did undertake and prom:ſe, in Manner and 
„Form as the faid Vin. J. and Rd. L. have above complained 
« againſt the ſaid Mary.” And his the ſaid W. J. and R. L. are 
ready to verify: Whereof they pray Judgment, and their Damages 


by reaſon of the Non- Performance of the aforeſaid Promiſes and 
Undertaking to be adjudged to them Sc. 8 


cc 


60 


Af e, 
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3 % 7 
Ab is : 


cc 
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And as to the laſt Plex in Bar to the two firſt Counts, They reply Replication to 
that” Hargreaves was not indebted in Manner and Form as the d Plea. 


= Defendant has in that Plea IDO bo ae which, Iſſue is 
Joined. ET Ln ũ 3ù ets 


And the Gd 1 as to the aforefaid Replication of” the ſaid Rejoinder. 
Mm. FJ. and Rd. L. to the Plea of the ſaid Mary ſecondly above 
pleaded in Bar, ſays, * That By THE CouksE AND CUSTOM OF 

% THE COURT of our Lord the King here, a Writ of LaTiTAT 
<« ſued out AFTER THE END OF ANY TERM 7s SUPPOSED Yo have 
* Iiſſued out ＋ the fjaid Court here WITHIN the Term then PRE-_ 
« cEDING.” But the ſaid Mary further ſays “ That the ſaid 
« Writ of Latitat in the aforeſaid Replication mentioned was 

REALLY AND TRULY ſued out of the ſaid Court here, by them 
the ſaid William and Richard, AFTER the ſaid 28th Day if No- 
vember in the ſame Replication mentioned, (being the LasT DAY 
or MIcHAELMAS TERM zn the ſaid 32d Year of the Reign of 
our faid Lord the King, ) that is to jay, on the xIGHTH Day of 
DECEMBER in that Year; and on the SAME Day and Year, was 
SIGNED according to the Form of the Statute in ſuch Caſe made? 
« and provided; And that the ſaid Thomas Smith did No promiſe 
« or undertake, in Manner and Form as the ſaid Wiltam and Richard 


£6 * Have 


CC 


xc 
cc 
cc 
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Demurrer. 


e * have above complained, at any Time WITHIN SIX [x YEARS NEXT 
© BEFORE THE SAID EIGHTH DAY oF DECEMBER, on which 
« Day, the ſaid Writ of Latitat was ſo REALLY and IN TRUTH 
« ſued out as aforeſaid: And Tu1s the ſaid Mary is ready to verify. 

Wherefore She prays Judgment Whether the faid William 4 
Richard ought to have or mantain their aforeſaid Action againſt Her. 


To this Rejoinder the Plaintiffs demur, generally : And the De- 
fendant joins in Demurrer. 


T his Demurrer was argued, on Tuęſday 5th February 1-60, by 
the two Counſel who had figned the Pleadings ; vis. by Mr. 00}; 


| Poole for the Flaintifts, and Mr. 7 ates for the Defendant. 


The only Queſtion was, Whetber the Truth of the Fact 
5 could, in this Caſe, be averred contrary to the F iction of Law.” 


Mr. Serj. Poole, for the Plaintiffs, argued that the Rejoinder was 


a bad One, for two Reaſons : 


aſt. It | is everring againſt the Record: 


2dly. It is contrary to, and deſtructive of the Pradlice of this 


Court; and tends to deſtroy the Writ of Latitat itlelf; For the Writ 
W 'ould be a Ns. it teſted 1 in Vacation. 


«> Objection. 


Fistl is an Averment rad the Rod. For the 7 FY of the 


Writ is a Matter of Record. 1 Siderf. 271. Baily v. Bunning. 


1 Mod. 188. Farrer v. Brooks, b of Jo. Brooks. Cro. 


Car. 204. Watts v. Baker. 1 Ro. Abr. 538. Title Court, Letter 


M. pl. 4. S. C. 1 Sid. 53. Dacy v. Clinch. Style 156. Coles v. 
Sibfye. Carthew 233. Culliford v. Blandford. Sir T. Jones 150. 


Walburgh v v. ee, 1 Lutw. 333. Alaworth v. Hulcbinſon. 


In Paſ. 5 G. 1 6 B. The Caſe of Fones v. Burnet was an A. | 
Jumpfit againtt the Defendant, brought by the Plaintiff as Indorſee 
of a Promiſſory Note, by an Attachment of Privilege. The De- 
fendant pleaded that the Attachment iſſued on the 12th of Febru- 


3 ary, and that the Note was not indoried till after that Day 


The Replication was ** That reverd the Writ was ſued out in the 
« Vacation &c, on ſuch a Day, though teſted on the 12th of 


«* February ; and that the Note was indorſed before that Day.” 


And on Demurrer, the Replication was held bad. This is a Caſe 
in Point: For it was“ That revera it was ſued out in V. acation-time, 
„ vzz. on ſuch a Day Cc.“ 


The only Caſes where this his been attempted i in thts Court, are 


the two following; vs. « Hoare v. Yates, P. 5 G. 2. B. R. uſq; Tr. 


7. 8. 
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17 8. and M. 8 0 2. But no Judgment was given in chat Caſe; 
it having been, at laſt, ended between the Parties. It was upon a 
Bill of Middleſex, which has no Teſte : But this is on a Latitat, 
„ which has aTeſte.” Theother Caſe was that of Metcalfe v. Bur- 
rough, M. 14 G. 2. B. R. S. P. But this Caſe, though ſolemnly 
argued, was never determined: It was to have been argued a ſecond 
Time; but never came on any more. 


15 Proof of the Second Poſition, He Sed the Caſe of * Eat. 2d gear. 


wick v. Cork, P. 2 G. 2. B. R. 1 Saund. 298. Greene v. Jones. 


1 Siderf. 304. 3 par vip, al Movers. 2 : Salk, 700. 
Shurley v. W right. . Lo 


Theſe Caſes are in Point, to prove « that a Latitat really teſted 


in Vacation would be void.” And if the Plaintitf ſhould have a 
Verdict and Judgment upon ſuch an Iſſue as this, it would be a 
Nullity and erroneous. And yet if the Rejoinder be proper, the 


Plaintiff muſt be gee to ſurrejoin accordingly : Which would 


be nugatory. 


Suppoſe upon a 1 (w here the Writ of Covenant always bears 


Teſte before the Dedimus,) It thould be averred © that i Fact the 
« Writ of Covenant did not iſſue till affer the Dedimus,” This 


would, if it were to be permitted, {et aſide all the Land Securities 


in the Kingdom. So, in the Caſe of Recoveries, any ſuch Aver- 
ment of the Proceſs iſſuing, in Fact, in Vacation- time, would be 
bad. By Law, no Proceſs can iſſue, but in Term-time, in any Caſe 


whatever. This Method of Pleading might be extended to all 


Cales, if it were to be allowed 1 in any. 


And the Defendant is Bfepped from averring this Fact: For the 3 Objectiou. 
Objection ariſes from One Who is Party and Privy to the Suit; (Eltopped. 


Which differs from Caſes of Averments by Strangers, who are 
intitled to wy Privileges which Privies can not claim. 


Mr. Y ates contra, for the Defendant. 


This 6 an Action on fas Promiles ade by the Defendant's 


Teſtator; To which, She pleads Non aſſumpſit infra ſex Annos of 
the Time of exhibiting the Bill. The Plaintiffs reply © That the 


<< Plaintiff ſued out a Latitat teſted on the 28th of November.” 


The Defendant rejoins “ That in Fact the Latitat was ifſued out 
on the 8th of December; And that the Defendant's Teſtator did not 


<< promiſe within 6 Years of that Day.” To which Rejoinder, the 
Plaintiffs have demured. Ns, 


PaxT IV. Vol. II. 4 B TR 


* P. 954. 
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This Point depends upon the Conſtruction of the Statute of Li- 
mitations: And the Queſtion is, What is a COMMENCEMENT or Su- 
ING of the Action, within that Statute; And, Whether the Defen- 
dant be at Liberty to aver the real and true Day, on which the La- 
tifat in Fact iffued. 


Mr. Serjt. objects * That this is Averring againſt the Narr) That 
* it would be deſtr udhive of the Practice of the Court, and even of 


« the very Writ 227 ” and * that the Defendant being Par ty and-:- 
0 Privy to the Suit, 1s Mopped from averring this Fact. 


It may be obſerved, in the firſt Place, that No Trsrr of th1f 


es ue it 15 expreſsly SHEWN 3 NOT is there even a Reference “ prout patet 


per Recordum:”” The Plaintiff only alleages © That he F. ved out a 


Laila tejled on tlie 28th of November.” 


Hodder what We deny i is the Fact © that the Writ 1s$UED 92 


be 28th of November.” The very Iſuing of the Writ at all, 


may be denied : Much more, the Time of iſſuing it, or the Day 


upon which it iſſued. We ſay © That u Fad it did not iſſue, till 
«© the Sth of December. 5 1 his Fact We aver, and rely . 


And the rue Time of taking out the Latitat may be averred, con- 
biury to the nominal Teſte : The Plaintiff may declare ſo; And the 
Jury may nd to. This was determined in | the Caſe of Malbur gb 


v. Saltonſtal, 1 / ent. 302, 393: 


The Suing out the Writ is a Matter of Fatt ; an Act done by the 
Plaintiff: And the Court will not intend“ That this Laticat was 
« really ſued out and ſued in Term,” merely becauſe it is re in 
Term-time; Eſpecially, when the Fact appears upon the Record to 
be otherwiſe. And the Fact does fo appear upon the Record : For 


the Demurrer admits © 1 hat the Writ vas, in F act, ſued out and 


iſſued ou of Term.“ 


And there is nothing to preclude the Deſendant from ſhewing 


and averring this Fact: Here is no Eſfoppel at all; becauſe the Truth 


is apparent upon the ſame Record. Co. Lit. 352. a. b. lays down 


the Rules of Eſtoppels; and the 8th Rule is expreſsly ſo, The Caſe 
of Kemp v. Goodal in 1 Salk. 277. ſettles the Difference about Eſtop- 


pels; and lays it down * That where the Eſtoppel appears upon the 


Record, © the other Side may demur.” I Lutw. 329, 333, 334. 
Aldworth v. Hutchinſon was the fame Point: And it is there obſer- 


ved © That if that Judgment was given upon the Reaſon of an 


Eſtoppel, a Covenant might be in Judgment of Law broken, 
CL where, 1 in Fact, it was 707 broken.” 


rea SS 
2 ene 


Could not be in 


niſi, is againſt it. 
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ſhewn, yet the Time when a Latitat 158VED, is traverſable, and 


may be averred different from the Teſte. The Caſe of Bzlton v. 


Fohnſon and Long, in 2 Keb. 173, 198. and Raymond 161. is a Re- 


ſolution in Point, moſt expreſs and ſtrong. The Cate of Chancy v. 
Rutter, 3 Keb. 213 


3. was a ſubſequent Determination of the ſame 
Point, accordingly; and upon the Authority of the former Caſe, 


and of Bennet and Pilkin's Caſe. The Caſe of Lazall v. Dyer, 
2 Salk, 650. is ſtrong in Point: Where the Court held a Writ teſted 
of a preceding Term, though /egally a Proceeding of that Term, 


552. Letter F. Pl. 4, 5. 


yet not to be ſo in Fact. And 1 Ro. Abr. 
is to the ſame Effect, and diſtinguiſhes between the Purchaſe of the 


Writ, and the Date of 1 it. 


The Caſe of Man v. Adams, in 1 2 432. was an Action of 


Debt againſt an Executor; who pleaded plene adminiftravit : And 


there was a Replication of “ Aﬀets die exhibitions bille, ſeilicet the 
«© 23d of October. The Court ſaved to the Defendant, | upon Evi- 
5 dence, the Time of the coming in | of the Bill. 


The Stamp-AS requires the Officer who Goin the Latitat to ſet 


down the Day and Year of Signing the Writ. Now the Officer 
could never be convicted of a Neglect of his Duty, if no Averment 
could be made contrary to the Teſte. 


Therefore there are Caſes 
where this may be done. | : 


The next Conſideration i is, «c Whether this be a Cale, where K 
may or br to be done.“ 


As to the Caſe of Watts v. Rate in Cro. Car. 264. Tt concludes 
Nothing to the preſent Caſe. The Time of ſuing ont the Writ 


Quettion in that Caſe : Fo or the very Arreſt itſelf was 
prior to the Tender of Amends. 5 


The Caſes of Dacy v. Clinch, I Sid. $5 3. and Coles v. Sibfge, in 
Style 156. and Culliford v. Blandford, in Carthew 233. are only, 
That Suing out a Latitat within 6 Years will fave the Statute : 


They prove Nothing more. 


In the Caſe of Metcalfe v. Burroughs, the Return was ſet forth ; 


and the Record referred to. As to the Caſe of Aldworth v. Hut- 


chinſon, in I Lutw. 333. there was no final Judgment, nor any 
Cauſe ſhewn : 


The 


And the Reporter's own No ote upon the Judgment 


But even ſuppoſing the Teſte t to have been formally and expreſsly * P. 956. 
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*The Caſe of Jones v. Burnet differs from this Caſe : And there, 


the Plaintiff contradicted his own Writ. He might have brought 


his Action ſooner too. And that was an Attachment of Privilege: 


* V.. Jon. 
1491. Vin, 


62. Shinn, 32. 


This is a Latrtat. 


In the Cale of * Valburgh v. Saltonſtall, Halt only aa a8 
Counſel: He did not ſpeak as a Judge. Therefore what He there 
ſaid, was no Authority at all: Eſpecially, as the Court determined 
agam/! him. | 


The Caſes of Bath V. Punning, and Farrer v. Hoke were 
Queſtions on Common Law Points: This is on the Conſtruction of 
an A& of Parliament. And the fiitious Relation of the Teſte 
ought not to claſh with the Intention of the Legiſlature, in the 


Conſtruction of an Act of Parliament. Much lets ſhall the Jicti- 
 tious Relations of Law overturn the Intention of the Legiſlature in 


a Statute made for the Security of the Subject, and to Prev. vent ſtale 
Demands from being ſet up. 


The Caſe of Green V. - in Sa 421. and 422. particularly : 
mentions hi Statute as being to be Javoured © becaule the Secu- 


<< rity of all Men depends upon it. 


The Words of the Statute are &« commenced and ſued wiTHIN 6 
« Years, and NOT Ar TER: Therefore the Plaintiff can not en- 
large the Time to 6 Years and 4 Months. The Word fue, is 
as ſtrong as if it had been © a&ually ſued: And it is confined to 
«© not after” the Six Years. So that the Flaintiff was ac ly 
barred by the Statute, before he ſued this Wiit. And Fichiam hall 


not elude the Statute, when the Plaintiff was already barred by it. 


Theſe Fictions do rot GAY prevail : And they ſhall never prevail 


ſo as to work a Yr ong. The Caſes of Bilton v. Jobnſon and Long; 


and Chancy v. Rutter ; and 1 "ts Abr. 5 52; ; and Man v. aun, al 
prove this. —_ Es 


It has been urged, 0: That this Rejoinder 3 re) the 


« Latitat itſelf, by making it a Nullity and erroneous.” But this 


Writ was, in Fad, origmaly a Nullity, within the Meaning of this 


Statute; as being ſued in Vacation, 4 after the 6 Years were expired. 
However, here the Aver ment is 3 to the Merits of the Caſe, 


and the Proviſion of the Statute. J the Writ was u Fat ſued 


out, after the Six Years expired; it is 7mmaterial, Whether it be a 


Nullity or not, in Point of Legal Form: For the Time of ſuing out, 


muſt here be taken i in the true Jef anrial Senſe of the Words. 


He 
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* He edged that the Juſtice of the preſent Caſe was on his * P. 958. 
Client's Side; And relied upon his Obſervation abovementioned, 
that this Rejoinder purſues the very Words of the Statute, which is 
a beneficial Law, and ought to be favoured. 


Mr. Serj. Poole, in Reply. Tt appears upon the Face of the Re- 
- cor; © That the Teſte and Suing out of this Writ was in Term- 
time:“ For it is neceſſariiy to be preſumed that the Writ muft have 
actually iſued on the Day when it was teſted, which mult be in 
Term-time. And it 1s here, in this Replication, * in the 
Common Way of mung it out in Pleading. 


The E/toppel here appears hon the l itſelf; And there- 
fore it need not be Pleaded by a Party to the Record. 


As to the Caſe of Bilton v . Johnſon and others, in 2 Keble 173. 
and 198, and in Raymond 161 That may ſafely be admitted to be 
Law: For that is the Caſe of a Stranger; (for the Defendant, the 
* Sheriffs Bailiff, was a Stranger to the Original Action ;) and it was * V. 2 Kais 
for the Purtherance of Juſtice, and to prevent Frauds. But that 73. 

Caſe does not prove That it may be done by Parties and Privies.“ 
Harriſon's Caſe cited in 3 Keb. 213, 214. in the Cale of Chancy v. 

Rutter, expreſsly takes che Dictinction between Strangers, and Par- 
ties or Privies; ; and fays © That a Stranger is not concluded; but 
a the Party is.” The Caſe of Pigot v. Rogers, Cro. Jer: 501. was 

alſo the Calc of 2 Stranger; not of a Party or Privy. 


As to the Stamp- Aet, and the Srature of F raude—The former only 
relates to the Officer ; It does not affect the preſent Doctrine. The 
latter relates only to Purchaſers : The Judgment is the fame as it 
Was n with 9555 to all other Perſons. 


As to Confiraing the Statute of Limitations 3 to the In- 
fention— The“ Commencing a Suit, and © Sumg out Proceſs,” (the 
two Expreſſions uſed in theStatute,) muſt mean the very ſame Thing > 
and this muſt be determined by the Trerx of the Proceſs ſued out, 
as a Commencement of the Suit. 


Lord Nau Thi is the S or eighth Time that 
this Queſtion has been argued at the Bar: Therefore there needs 
no further Argument. We will conſider of it. 
e Cox. ADVIS', 


Lord MANSFIELD now delivered the ſolemn Reſolution 4 the 
Court; (having firſt ſtated the Pleadings very particularly; in which. 
he ſaid a great Part of the Argument conſiſted.) 
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® Sect, 3. 
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* This Demurrer can only be ſupported upon one of theſe two 
Grounds; either (Iſt.) That the Fact averred is not relevant; Or 
(2dly.) Suppoſing it relevant, That Prof cannot be received, to ſhew 


the Truth. 


Ihe fſt depends upon the Conſtruction of the Statute of Limi- 
tations * 21 Jac. 1. c. 16. 


Now there never was a plainer Propoſition, conceived in plainer 
Engliſh Words, than the Rule laid down by this Act of Parliament: 


It enacts © That all Actions upon the Caſe (other than ſuch Accounts 


47.$1,2, 3. 


« as concern the Trade of Merchandize between Merchant and Mer- 


«* chant, their Factors and Servants) ſhall be coOMMENCED AND $8VED 
«© within Six Years next after the Cauſe of ſuch Actions or Suit, and 


** NOT after.” 


The Statute is | Negative, and prohibits that which muſt be the 
Act of the Party. Be the Form as it may, The SuinG, COMMEN= I, 
CING or BRINGING an Action, mult be by ſome A of the Party: 


And TnAx is the T, ping N after the eee of the li- 
| mited Time. 


The proceding Aa of i = 32 M. f. e. 2. computes the 
ea from the Time tun before the ＋ Trsry of the Writs 
therein mentioned: But, becauſe that would not be a frue Criterion 


of the Time of commencing Suits within the Proviſions of this Sta- 


tute of 21 Jac. I. c. 16; The Legiſlature has, in the latter, (which 
profeſſes to be made for quieting of Mens Eſtates and avoiding of 


1 Suits,) purpoſely avoided mentioning the Teſte of Writs, the Exhi- 


biting Bills, the Arreſting, the Holding to Bail, Summoning, Ser- 
ving or any other Form of Proceſs; but leaves to every Court, to ſay 
« What Act of the Party COMMENCES the Suit; and, after the li- 
mited Time, forbids ht being done. The Moment the Six Years 


| expire, the Prohibition ettaches : The Legiſlature lays „he ſhall no: 


fue © AFTER that Time. If the Time expired in June, and He 
tahes cut his firſt Proceſs in October; That Act done by him in 


October is prohibited, and againſt the Law: For the Statute ſays 
he ſhall NoT ſue AFTER. If by Antedating the Writ, He does 


ſue after; then this Eyect of the Antedate is directly contrary to both 


the Words and Meaning of the Act of Parliament. 


No * has ever been given to this, but by 8 that the 


Statute meant to prolong the Time, as to Suits in the King's Bench, 


as far as the Cou fe of that — of Ante- dating Writs, would 


| Carry it. 


This 


. 


— 


_— 


— — 
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*This begs the Queſtion, againſt Demonſtration. The Words are & P. 960. 


general: The Reaſon of the Law is general, and incompatible with 
this Exception. 


Why bar the bringing Suits by Original, and not by every other 
V/rit ? Why ſhut the Door of every concurrent Juriſdiction through- 
out the Kingdom, white the Court of King's Bench was left open? 

What /ould be the Period, was at firit arbritrary and indifferent: but 
when it is once fixed, It muſt equally bar, in every Court; Otherwite, 
it is 20 Limitation of Actions, nor Avoidance ef Suits. 


The Courſe * of Ante-dating Writs ſued out in the Vacation, and 
<« ſuppoſing them to be of the precedent Term,” affords no Colour 
for implying ſuch an Exception. The Legiſlature might have ſaid 

« that after Six Years a Writ ſhould not be ſued out in the Va- 
« cation, though bearing Teſte before the End of the Six Years.” 
Tf Taking out the Writ be that firft Step by which the Party brings 
or commences his Suit, The Legiſlature has ſaid, ** That after Six 
ears He ſhall ot take cut the Writ.” The Statute conſiders the 
Time when the Suit is really brought; and can by no Poflibility 
be implied to refer to the retroſpective Teſte of the Writ, by the 
ai... oo EY 


| If plain a Thing can be made plainer, there happens to be a 


| Clauſe in the AR, which is deciſive *—< Sufficient Amends may The W 
be tendered for an involuntary Treſpaſs, before the Action brought.” Clauſe. 


Apply the Argument to this Clauſe, and the Proviſion will be 
thus ;—<© To prevent frivolous and vexatious Suits, there may be 
„ a Tender of ſufficient Amends, BEFORE the Action browght : but 
„by an implied Reference to the Courſe of the Court of King's Bench, 
« the Party may, AFTER he Tender, bring his Action with an 
&« Ante-date, which ſhall over-reach and defeat the Tender.” And 
fo the implied Reference repeals the expreſs Text, 


| It happens moſt unfortunately too, for this Hypotheſis “ of an 
« implied Reference to the artificial Comencement of an Action 
by the Cour/e of this Court,” that i it was admitted, the Suing 


but aLATITAT would not ſave the Running of the Statute. The 


BILL here is as an Original Writ ; and the Want of it equally 
cured, after a Verdict: It is the firſt Proceſs upon Record; and, by 
the Courſe of this Court, the Commencement of the Action. The 
Form of pleading the Statute of Limitations ſhews ht It is 
Ante Impetrationem Brevis, in the one Caſe; Ante Exhibi- 
« fionem bille,” in the other. | . 


* 


3 
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P. 961. ft was not ſettled till many Years after the Statute, © that the 


Style 156, 


＋ l Sider fin 


% Plaintiff night reply a LATITAT ſued out within the Six Years.” 
In the Caſe of * Coles v. Sibfye, in 1649, it came before the Court; 
And the Point was adjourned. But in Mich 13 C. 2. in the Caſe 
of Dacy v. Clinch + ; and lately, in M. 21 G. 2. Henderſon v. Whit- 
aher et al': It was determined © that the Plaintiff may reply a 
% Latitat. There could be no Doubt but that Exhiwriting the Bill 
was bringing the Action; and therefore the Flea © that Six Years had 
* run before Exhibiting the BILL,” was certainly good : But the 
LATITAT was held (and rightly held) to fave the Bar, within the 
Reaſon and Equity of the Caſe. The Statute did not intend to bar, 
_ unleſs the Party had acqureſced Six Years. But he who ſued out a 
Latitat, to bring the Defendant into Cuſtody that he might declare 
againſt him, did not acquieſce, within the true Meaning of the Act; 
though, artificially, the BILL is, upon the Record, the frj# Step. 
The Day He ſued out the Latitat, He might have taken out an 
ORIGINAL: And any Conſtruction of the Statute, to make it bar 
One Form of Suing, while Ozhers were open, was nugatory and 
contrary to it's true Intent. But to bring it within the Eguity of the 
Law, the Latitat muſt be taken out with Intent to declare in that 
Action, and mult be continued to Filing of the Bill, LE 


When the Replication of a Latitat came to be allowed to fave 
the Bar and prevent the Running of the Statute, becauſe Suing out a 
Latitat wes, in real Truth, an Act of Diligence in the Party, and 
the fir/t Step towards recovering his Demand by the Action depend- 
ing, (though in a /{r:# legal Senſe, by the Courſe of this Court, 
ſuch Action is not deemed to be brought till the Bill is filed;) It 
would be moſt extraordinary and moſt unequitable, not to allow this 
Equity to be rebutted by the Defendant, by ſhewing, ** that in real 
« Truth the Time was run before the Plaintiff took any Step.” He 
was actually barred, before He ſued out the Latitat; though, in 
Form, by the Courle of this Court, As the Action is ſuppoſed to 
be brought later, the Lazitat is ſuppoſed to be taken out earlier, 


Very uncqual would that Interpretation be, which ſhould conſtrue 
the ſame Words, or the Plaintiff, according to the real ſubſtantial 

Truth of the Thing, in Oppojition to legal Forms; and againſi the 
Defendant, according to legal Notions and Forms, contrary to real 
Truth: More eſpecially when the Law, from the Nature of it, 
bought to be taken liberally in Favour of Defendants. | 


The Limitation of Suite is founded in public Convenience; and 
attended with fo much Utility, that Courts of Equity adopt this 
Statute as a poſitive Rule, and apply it, by Parity of Reaſon, to 
Caſes not within iet. * 5 


Faſter Term 33 Geo. 2. 


This very Cauſe, between Parties who (on both Sides) are $/ran- * P. 962. 


gers to the whole Tranſaction, ſhews the Wiſdom of /ame Limi- 
ration. 


Therefore We are All clearly of Opinion, That, within the true 
Meaning of the Act of Parliament, Six Years having expired BE. 
FORE the Latitat was IN FACT TAKEN OUT, is ſufficient to rebutt 


the Matter of the Plaintiff's Replication; which alledges, that al- 


though the Suit was not brought within the Six Years, accordin 
to the Courſe and legal Notions of this Court, Yet, in Fatt, It was 
brought within the Time, by ſuing out the Latitat. Which 

=__ to ẽ ⁰⁰ Ld, 


Second Point—Whether the Party may be permitted to ** w that = 


the Latitat was taken out after the Six Years expired. 


BY 2 the TesTE of a Latitat was concluſive, Wrong muſt neceſſarily 
be done, in many other Caſes as well as the preſent; And great 
Inconvenience and Abſurdity would follow. No Man, whoſe Cauſe 


of Action aroſe in the Vacation, could ſue out this Proceſs till the 
next Term: Which would be an Injury to Plarntiffs, and defeat 
the very End for which this Practice was introduced. The Defen- 
dant might be arreſted long before the Writ : He might be ſued 
after he had made a legal Tender; which would be a manifeſt In- 


jury to Defendants. 


But the Court would not endure that a mere Form or Fiction of 


Ta, introduced for the Sake of Juſtice, ſhould work a Wrong, 


- contrary to the real Truth and Subſtance of the Thing: and they 
have (for 150 Years) uniformly held, That where it became ma- 


terial to diſtinguiſh, They would conſider the Day when the 


«© Writ was taken out, as the Subſtance; and the Teſte, as the Form. 


In the Caſe of * Pigot v. Rogers, it was held That a Latitat bear- 1 (+ 7 1. 
ing Date before the Bond upon which the Action was brought, but C. Jac. 561. 


returnable after, was right; becauſe, ſays the Court, “ the Proceſs 


always bears Teſte the laſt Day of the Term before.” So, in 

3 Keb. 213. An Obligation not to proſecute before a limited 
„Time, was holden not to be broken by a Latitat taken out AfF- 
TER the Time, though it was feed BEFORE : The Reaſon given 


is, ** becauſe the Latitat is not ſuable with any other Teſte than of 
the preceding Term.” 5 2885 


Where the Arreſt is before the Actual Suing out of the Writ, It 
has been often determined * that it cannot be juſtified ; and that the 


Day when it iſſued may be averred, notwithſtanding the Te/te is 


„before the Arreſt.” 
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* P. 963. The Caſe of + Bilton v. Tohnſon and others, was Treſpaſs and 
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falſe Impriſonment in London. The Defendant pleads that J. S. 
ſued forth a Writ of Latitat, the laſt Day of Trinity Term, directed 
to the Sheriff of R; and by Virtue of that, the Sheriff of the ſaid 
County made a Warrant to the Defendant, whereupon he took the 
Plaintiff; (Which is the fame Impriſonment ;) ab/que hoc that He 
is Guilty in London, vel aliter, vel alio modo. The Plaintiff replies 
That the ſaid Writ was in Truth proſecuted after the Impriſon- 
ment, to wit on the gth of Auguſt. Upon this, the Defen- 
dant demurs. And it was Adjudged for the Plaintiff ; “ Becauſe 
although the Teſte of the Writ is upon Record, and the Plain- 
« tiff can't aver againſt it, Yet here will be great Inconveniences it 
the Plaintiff cannot ſet forth the very Time when it was pur- 
chaſed: And the Relation of the Date to the laſt Day of the pre- 
ceding Term is only calculated to prevent Fraud, but No to 
&« juſtify a Tort.” And in the ſame Caſe, Ld. Ch. J. Ke/ynge is +. 
reported to have ſaid, That the Time when a Latitat iſſied forsh 
is traverſable, and may be averred otherwiſe than according to the 
« Teſte:” Which was Agreed by the Whole Court; “ For a Rela-_ 
&« tion ſhall not work a WRONG.” If a Man be taken in the Va- 
« cation by Warrant without I rit, and a Latitat be procured teſted 
in the preceding Term, it ſhall not diſcharge the Wrong done after 
the Teſte, and before the actual Taking out of the Writ ; but the 
« Plaintiff may take Iſſue, when it was proſecuted in Truth“, 
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In the Caſe of || Hanway v. Merrey, It was holden, „that though | 
a Latitat may be taken out before the Cauſe of Action, yet the 
Party can not be arreſted upon it till n: And in that Caſe, 

the Court diſcharged the Arreſt. SO 55 


( 


In the Caſe of * Chauncy v. Rutter, In Treſpaſs and falſe Impri- 
ſonment, the Defendant juſtified by Arreſt on a Latitat; The 
Plaintiff replied, “that the Writ was taken out after the Arreſt .” 
To which Replication, the Defendant demurred : Et per Curiam, 
The Ante date of the Writ will not ſuffice, if the Proceeding be 


+7-.8Corn, SO, as to Tender. In the Caſe of + Watts v. Baker, It was hold- 
Ls. Car. 204. en © That a Tender came too late after an Arreſt upon a Tatitat.“ 


But the Ground of that Caſe implies, that if a Tender was made be- 
fore the Latitat taken out in Fact; the retroſpective Teſte of the 
Writ, (which might be even before the Cauſe of Action, ) could. 
not deprive the Defendant of the Benefit of that Tender. 


In an Action upon the Caſe, where it is neceſſary to ſtate the | 
Taking out a Latitat, the Party may declare © that it was ſued out 
WY 2 pe, « ſuch 
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* *ſuch a Day in the Vacation, bearing Teſte the laſt Day of the * P. 964. 
preceding Term: Or, if the Teſte only be ſtated in the Decli- 
ration, and the Queſtion ſhould turn upon the preciſe Day when, it 

was fazen out, the Jury may find it. And this was * Adjudged, ſo H. 33, 34 
long ago as the Reign of Charles the Second. The Declaration al- Bla 44 
ledged the Latitat to be ſued out of the Court on the 2 1ſt of Janu- wial; Sr 
ary: The Jury found that the Teſte of it was on the 28th of Novem- 7 Hen 149. 
ber, being the laſt Day of the preceding Term; but that it was idee = 3 8 
ſued out of the Court on the 21ſt of Fanuary, as the Plaintiff had 
declared. The Declaration was held to be good, becauſe it was ac- 
cording to the Truth of the Fact, though the Tee of a Latitat mult 
be of the preceding Term. 


In the + ſame Caſe, reported in + 1 Yentr. 362. It is ſtated that + This is ar- 

a Special Verdict was found, * that the Latitat bore Teſte the 28th 7 ee“ 

of November 32 Car. 2. but was really taken out the 2 1ſt of Ju- Terus later 
* 7uary following.” Holt, who was Counſel for the Defendant, an tbat in 

argued that by Law it muſt be deemed to be taken out the 28th e 

of November, when the Teſte is. Ld. Ch. J. Pemberton is reported 

to have given the Rule in the following Words “ We know, the 

« Courſe of this Court is, to Teſte Latitats taken out in the Vaca- 

tion, as of the Term preceding: and the Courſe of a Court is 

« the Law of a Court. The Plaintiff might have declar.d, That 


"> oP 


<« he ſued out a Latitat the 21ſt of January, teſted the 28th of 
« November preceding: And if he be not eſtopped to declare fo, 
«« Surely the Jury may find the whole Matter.“ And fo Judgment 

was given for the Plaintiff. „„ „ ogy R eY 


Numberleſs are the Acts of Parliament in theStatute- Book, which 
give Actions * as the Suit be brought or commenced within One, 
« Two, Three, or Four Months, or ſome longer Time, and not 
_* afterwards: And many give Actions to the Party aggrieved, 
to be brought within 2, 3, or 4 Months; And / the Party ag- 
grieved do not fue within that Time, then to a common Informer. 


Notwithſtanding the Doubt in the Caſe of || Culliford v. Bland- || + Med. 12% 
ford, It is now ſettled“ that a Latitat is a good Commencement of Tr. 4 K. & 


, a | ; . : M. 1692. in 
a penal Action ;” and was ſo holden in this Court, in H. 22 G. B. x. 
2. in the Caſe of | Bridges qui tam, v. Knapton. 57 1526 e ns: ee 
VVV V TR | fame Point | 


5 i ory re 55 J.! ! 
Tf the Teſte of a Latitat was to be concluſive as to the Time of termived in 
Suing, the Time given by the Legiſlature might be enlarged to dou- ee 3 
ble or triple the Number of Months. After Expiration of the Time 


Term rext 
given to the Party aggrieved, the common Informer might take eben, 
out a Writ: and then the Party aggrieved might defeat his Right, e 


after it had attached, by taking out a Latitat with an Ante-date. c, v. WU hir- 
By this meer Form, or Fiction of Law, (which for good Purpoſes ah . al, 


1748. 
| Slves 22 C. 2. B. R,. 


"Paſter Ten 32 Geo "© 


0 P. 95 5. * gives the Latitat an Ante- date, merely as a Matter of F orm 5 penal | 


C. 15, 


Statutes would be rendered more Penal ; and Men would be ſub- 
ject to Penalties, to which, by Law, according to the Truth of the 


Caſe, they are not liable. 


The Plaintiff who ſues upon any of theſe Acts (which are very 
numerous) muſt take out the Writ, in Fact, within the Time: 


The Teſte of the Writ will not be ſufficient. The Act done by him, 


in commencing the Suit within the limited Time, is in the Nature 
of a Condition precedent, to intitle him to maintain | that Action. 


If the Legiſlature had not niken for granted, *“ That the true 


« Time of ſuing out a Writ might be ſhewn, in Oppoſition to the 
« Teſte,” It would have been abſurd to have limited the Time to 


One, Two, or Three Months, followed by the Negative Words 
and not aferwards;” Or, in Default of the Party aggrieved Su- 


ing within ſuch Time, to give an immediate Right to a common In- 


former: And yet this is the Form in which ſuch Acts are nen, 
from the Beginning to the End of the Statute Book. 


The Act of 23 H. 6. * gives a Penalty of 401. to the eh 
choſen and not returned, /o as He ſue for the ſame within 3 Months; 


or to any other Perſon, who, in Default of him ſo choſen, ſhall 
fue for the fame. 


Suppoſe Laiter were taken out, upon this A&, by the Party 
aggrieved, and alſo by many other Perſons, in the Long Vacation, 
all bearing Date the laſt Day of Trinity Term; How could it be 
determined ho had a Right to ſue,” but by 18 the true 


Times when the Writs s were W proſecuted | ? 


The 9 4 c. 14. gives an Action to the Perſon 1e 10 J. at 
Play, to be brought within 3 Months; and if he do not ſue within 
that Time, _ to any Body elſe. There are a Multitude of 


Modern Acts, he to the preſent Seſſion of Parliament, penned 
exactly in the fa 


ne Way. 


I have been told, That at t N 77 5 prius it las often been ruled. in 
Suits upon ſuch Statutes, ** That the rue Time of taking out the | 


«« Writ may be ſhewn, Rang the 79 e. 


The very Penning of 8 G. 1. c. 19. is abſolutely inconſiſtent with 
the Notion of the Teſte being concluſive ; becauſe it ſays, „the Suit 
„ thall be brought fore the End of the next Term: Which this 


Doctrine would conſtrue to mean * after the End of the next 


« Term.“ 
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* But there is One Act in the Statute-Book, which alone would be 
deciſive, © that the trac Time of Suing out the Writ may be 


* ſhewn:” And that is the 5 V/. & M. c. 21.4 4. * where, (for 


preventing Abuſes by arreſting Perſons without legal Proceſs,) the 
Officer is required to enter the very Day when the Writ is ſigned. 


But if the very Day could never be ſhewn in Pleading, or Evidence, 


it would have been moſt abſurd to have provided a Record from 
which it might appear. The Statute does no? ENACT that the Teſte 


2 not be concluſive; but takes! it for granted, that it is not. 


p. 966. 


"Tis Sed. 
46 in the 
original print- 
ed Statute. 
And it is re- 
p-ated in the 
„ 


Co 25.942 


It was due to the great and long Litigation which this W 


has born in Meſtminſter- Hall, to conſider carefully every Thing 
that has been ſaid, and to look into every Caſe or Authority that 
has been quoted on the other Side.—I have done fo: And, upon 


the moſt minute Examination, am not able to find any Principle of 


Law, Determination, or Authority, which contradicts the Fropolt- . 


tion I have endeavoured to prove, vis. That where the true Lime 
of Suing out a Latitat is material, It may be ſhewn, notwith- 


6c « ſtanding the Te Ne. 


The Arguments ung allowing ſuch an Averment, are drawn 


No Concludes can be 3 from: Rules eſtabliſhed i in the Caſe 


from Rules and Caſes, the Reaſon of which is not the ſame, though 
5 * bear a ſeeming Similitude 1 in Sound. 1 


of a Writ which OUGHT fo bear Date the Day it 1s ſued out, and 


which may be quaihed upon Motion, for Aae if it be ante- 
dated. 


2 allow the Maxim laid down in ＋ Phieden, and many other 


+ Plowd, 


Books, That no Man ſhall be allowed to plead or prove that 401. 6. 492 
uch a Writ was ſued out on a different Day from that on which“ | 
ait bears Date.” Plowden gives the Reaſon; “ Becauſe contra- 
dicting the Teſte tends to diſcredit ſome judicial or other Officer 
of Record.” 


But this only goes to the Mode of Redreſs: : The falſe Hato daes 


therefore in the Court of Exchequer, in the Caſe of the King v. 


Mann, upon an Extent, The Court inclined to diſallow the Plea; 


and ſet aſide the Writ upon Motion, becauſe it was ante- dated. 


not finally conclude the Party. His Redreſs is in a Summary Way, 
by Application to the Court out of which the Writ iſſues. And 


| 2 Str ante 
749- 


| But an Averment * that a LATITAT teſted the laſt Day of the 
«« precedent Term, iſſued in the Vacation, does Nor tend to 


diſcredit the Officer:“ For, by Law, it may ſo Os and ought 
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bs P. 967. to be ſo ante-dated. It can not be ſet afide upon Motion for Irre- 


bY 


— —— 


gularity; becauſe it is right. The Averment does xo contradict 
the Record; becauſe, taking the Courſe of this Court together with 
the Teſte o& the Writ, it ſands mndrfferent whether the Writ was 
ſued out the laſt Day of the Term, or in the Vacation. And ere 


is the Difference between ſuch a Writ as this, and thoſe that are in- 
tended by Plorden. 


The Reaſon why No body ſhall be permitted to aver “ that a 


Judgment was ſigned after the brit Day of the Term,” or © that 


%a Fieri facias was taken out in the Vacation, is, becauſe the 
FACT is not relevant: The legal Conſequences do not depend upon 
the Truth of the Fact, on what Day the Judgment was completed, 


or the Writ of Fieri facias actually taken out; but upon the Rule 
Y Law, * that they ſhall be deemed complete, and bind to all In- : 


« tents and Purpoſes, by Relation. 


The Moment the 1 faid, 0 « Judg ments ſhould bind Pat 
„ chaſers only from the Signing,” it followed, that, in the Caſe of 


Purchaſers, the Time of Signing heated be Heu. 


3h, to invalidate the Writ, there was an Aconment « that it 
«© 188VED on a Day in the VACATION ;“ There the Inference would 
hold from the Caſe of a Judgment, or Fieri facias: And, to be 


| ſure, ſuch an Averment could not be allowed; becauſe, to that Pur- 


pole, the Fact is not relevant ; For, by Law, a Latitat may iſſue 1 in 


the Vacation, teſted the laſt Day of the procecemt Term. 


Authorities, © that a Latitat i is void, if it bears T, 72 out + Term," 


1, (which is the Caſe of * Buckridge v. Wright,) prove Nothing to the 
preſent Purpoſe ; becauſe it is equally certain that it may be pur- 


an out of Term, provided the Te efie be formal. 


The Caſe of + Jones, an Attorney, v. Burner, upon a Writ of - 


N it not applicable. The Court there held the Replication 


to be inſufficient, but abated the Writ: And the Ground they went 
upon, was, That it appeared on the Plaintiff's own Shewing, that 
« his Writ bore Date BEFORE his Cauſe of Action, though in 
Fact taken out after.” But they conſidered that Writ as in the 
Nature of an ORIGINAL, and therefore abateable, if it bear Date 


before the Cauſe of Action. 


Raw the direct contrary is the eſtabliſhed Law in the Caſe of a 


LATIT AT; for it may bear Date before, if really proſecuted | hn 


the Cauſe of Action, 
1 
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* The Caſe of | Aldworth v. Hutchinſon has been much relied * P. 968. 
upon, though it was. never argued again: Judgment N/ is ſaid to 
have been given for the Plaintiff; and no Cauſe ſhewn. But no 1 Te 
Judgment is entered upon the Roll. And there might be a very 25 
good Reaſon to give Judgment for the Plaintiff, upon the true Con- 
ſtruction of the Covenant. The + vr de might very fairly take in f Vi Lutw. 
all Proceſs as of that Term ; eſpecially a Judicial Writ, which muſt 33!: 1 


proceed upon a Ground prior to the End the Term, The Re- quod tab Sec- 


ta, Actio, 
porter, Suppoſing the Time of Suing out the Scrre factias to be Proceſlus, 


material, paſſes a ſtrong Cenſure upon the Judgment, if it ſto eee Per- 


turbatio, Cla- 


the Party from ſhewing the Truth. For He ſays, „I/ ſuch be the meum, vel 


Ground, then, in Judgment of Law a Covenant may be broken, 1 
«© when in Reality and Truth it never was broken: Quod nota. vs 85 


incipi &c, per 

And it would be well worth Noting indeed: for no Fropoition vel ante finem 
could be more unjuſt, | termini Sci 

| Mich tuac 


prox” . 


Upon che Argument i in this Cauſe: It was aid « that Ld. Hard. ques.” 
«© wicke, in the Caſe of Hoare v. Yates, was of Opinion againſt the 
« Averment; and that Mr. J. Lee came over to that Opinion; and 


that His Lordſhip was ready to have given Judgment, when He 
Was told the Parties had agreed.” 


1 cannot form an Opinion upon a Point of Law, which would 


not be ſhaken by ſo great an Authority. But His Lordſhip has been 
ſo good as to let me have his Notes of the two Arguments, in that 
| Caſe, before Hum. There is no Notice taken in his Lordſhip's .] 


Notes, of what might fall from Himſelf: And it does not appear 
from His Lordſhip's Notes of what Mr. Juſt. Lee ſaid, that He 
changed his Opinion. His Lordſhip ſays, He believes He had not 


formed a concluſive Judgment in his own Mind; and that He cer- 


tainly had made no Preparation towards delivering it in Court. And 


He has been pleaſed to tell me, that He inclined to the Opinions of 


Mr. Juſtice Page and Mr. Juſtice Lee, (who were for admitting the 
Averment in the Defendant's Rojoinder, ) againſt the Opinion of Mr. 


3 Probyn, who thought it could not be admitted, by Law. 


And We are All molt clearly of Opinion, " That the Averment 
in the Defendant's Rejoinder ought, by Law, to be admitted. 


Conſequentiy che Demurrer muſt be over-ruled ; and 


joan for the DETENDANT. 


M.attin, 
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* Martin, ex dimiff. Henry Weſton, ver. Mowlin. 


- þ „HIS was a Special Caſe from Dorſetſhire Aſſizes, Upon an 
Ejectment brought for the Recovery of a Cloſe of Paſture, of 


12 Ates called New Cloſe, Parcel of the Manor of Wyke Regis and 


Elhoell in the County of Dorſet. On Not guilty” pleaded, and 


Iſſue thereon, the Cauſe came on to be tried : And a Verdict was 


found for the Plaintiff, Subject to the Opinion of the Court, on 1 the 
following Caſe. 


It pert That the Precilſes are Copyhold of I nheritance, hal: 


den of the ſaid Manor; And that on 29th April 1691, One An- 


drew Buckler and Rachel his Wife did duly make a Surrender of the 


: Premiſſes, to Henry Weſton, in the Words IOUOWINE: - 


Then the Caſe ſets forth this Surrender, f in hac ER Which is 
to the Uſe of the ſaid Henry Weſton in Fee; Who was, at the ſame 
Court admitted accordingly ; Under a PRoviso and AGREEMENT 
« That if the aforeſaid Andrew Buckler and Rachel his Wife or Ei- 
ther of them, or the Heirs Executors and Aſſigns of Either of them 
* ſhould pay or cauſe to be paid to the ſaid Henry We n his Heirs 

Executors or Aſſigns, the Sum of 5 J. 10 4. upon the 29th Day of 
October then next, and the full Sum of 225 J. 105. at or upon the 


«« 29th of April 1692, Then the ſaid Henry Weſton his Heirs or Aſ- 


«c 


fo gns, ſhould, upon the Requeſt and at the Coſts of the ſaid Andrew 
« 1nd Rachel or One of them, SURRENDER into the Hands of the 
Lord and Farmers of the ſaid Manor, the Premiſſes aforeſaid with ; 
the Appurtenances, To the Uſe and Behoof of the ſaid Andrew, 
«« Behoof of the ſaid Rachel for Term of her Life; And after the 
Deceaſe of them and Both of them, to the Uſe and Behoof of the 
Heirs of the Bodies of Them, begotten or to be begotten; And 
for Default of ſuch Iflue, then to the Uſe and Behoof of the Right 
Heirs of the ſaid Andrew for ever, according to the Cuſtom of the 


cc 


ſaid Manor. But if the ſaid Andrew and Rachel their Heirs or 
« Aſſigns ſhould make Default in Payment of the Several Sums 


"06> 


£4 


aforeſaid, or any of them, according to the Tenor and true Inten- 
tion of this Condition, that then this preſent Surrender ſhall re- 
main to the ſaid Henry Weſton his Heirs and Aen. for ever, in 


60 


66 


Force and Effect as aforeſaid. : 


That by Virtue thereof, the ſaid Henry Weſton did enter into Poſ- 
ſeflion thereof, and was in Poſſeſſion at the Time of his Death, 
which happened on the 6th of April 170 5. 


| That 


for the Term of his Life; And after his Deceaſe, to the Uſe and 


—_. 


_ Eaſter Term 33 Geo. 2. 


—_ 


» That the ſaid Sum was not paid according to the Condition of * p. 970. 


the ſaid Surrender: And it appeared that the Equity of Redemption 


of the Premiſſes was not ſorecleſed or Releaſed during the Lite of the 
ſaid Henry Weſton. 


It further appeared, that the ſaid Henry Welton, on the 22d of 


July 1699, ſurrendered: the Premiſſes and divers other Copyhold 
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* ſeparal' Dat' ſunt prout ſequen, viz. Un' geren Dat, 24to. dic 


Eſtates in the fame Manor, in the Words following, «© Ad hanc 


Curiam venit Johannes Gray Unus Cuſtomar' Tenen' iſtius Ma- 
nerij, et hic in plena Curia, virtute cujuſdam Scripti vocat' a 
Letter of Attorney ei direct', et Authoritate per idem Scriptum 


conceſſ' ſub Manu et Sigillo Henrici Weſton al' Cuſtomar' Tenen' 
Manerij prædict geren Dat die et anno ſupradict', et in no- 


mine et ex parte ipſius Henrici Weſton, ſurſum reddidit in manus 
Dominorum et Firmar' Manerij prædict', Un' le Gentleman's 


Land vocat' Lane Houſe &c &c &c (deſcribing ſeveral Parcels 


lying within the ſaid Manor,) Aceciam Un Clauf” Paſture de 
novo incluſum continen' per eſtimationem duodecim Acras &c & 
(deſcribing the Premiſſes in queſtion,) Necnon totum Statum 
Jus Titulum Intereſſe Clam' et Demand' quæcunque predic 
Henrici Weſton tam in Lege quAM in AqQuiTATE de et in 


Præmiſſis prædict' et qualibet inde Parte et Parcella ; Ad Opus et 
Uſum prædicti Henrici Weſton pro termino Vitæ ſuz ; Et poſt 
Ejus deceſſum, Ad Opus et Uſum talis Perſonæ five Perſonarum 
cui vel quibus, et pro tali Statu five Statibus qual' ipſe prædictus 
Henricus Weſton, per Ultimam Voluntatem ſuam aut per aliquod 
aliud Scriptum ſub Manu et Sigillo predict Henrici Weſton, da- 

bit deviſabit limitabit declarabit five appunctuabit ; Et pro de- 
fectu talis Donationis Deviſamenti Limitationis Declarationis five 
13 Ad Opus et Uſum rectorum Hæredum ipſius 


4c 


enrici Weſton in perpetuum, Secundum Conſuetudinem Ma- 
nerij prædict. Super quo, ad iſtam eandem Curiam venit præ- 


dictus Henricus Weſton, et cepit de Dominis et Firmar' prædictis 
præmiſſa prædicta ſuperius ſurſum reddita cum omnibus et ſingu- 
lis eorum pertin', Habend' ct Tenend' omnia et fingula Præ- 
miſſa prædicta cum ſuis pertin', præfato Henrico Weſton pro 
termino Vite ſuæ; et poſt Ejus Deceſſum, tali Perſonæ ſive 
Perſonis cui vel quibus, et pro tali ſtatu five ſtatibus qual“ 
ipſe prædictus Henricus Welton, per ultimam Voluntatem ſuant 
aut per aliquod alind Scriptum ſab manu et figillo ſuis, da- 


bit deviſabit limitabit declarabit ſive appunctuabit, prout ſupe- 
rius limitatur; i Et pro defectu inde, rectis Hæredibus ipſius Hen- 


rici Weſton in perpetuum, ſecundum Conſuetudinem Manerij 
prædicti; SUBJECT' famen ſeparalibus CONDITIONISUS 772 qui- 


buſdam Copijs Rotulorum Cur' Manery pred mentionat, quarum 
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« P. 971. * Januarij 1682; Alter' geren' Dat' 17 die Octobris 1689; et un 


al geren Dat' 29 die Aprilis 1691 ; per antiꝗ Redd' inde per I 
annum, 7c per omnia al' Onera Opera Conſ' Sectas et Servitia 3 
« jnde priùs debita et de jure conſueta. Et pro tali ſtatu et In- 

„ greſſu &c, prædictus Henricus Weſton dat &c: Et fic admiſſus 

« eſt inde Tenens, fecitque &c.“ 


cc 


Phat the Premiſſes in the laſt mentioned Surrender called by the 2 

Name of One Cloſe of Paſture newly incloſed, containing by Eſti- 

« mation 12 Acres,” are the Premifſes in Queſtion; and the ſame 
as were contained in the ſaid firſt mentioned Surrender. | 


On the zoth of September 1701, (the ſaid Andrew Buckler being 
then dead, and the ſaid Rachel his Widow living,) the ſaid Henry 
Moeſtan made and publiſhed his Jaff Mill, in Writing; and thereby 
deviſed in the Words following“ As to my Wordly Eſtate, I diſ- 
poſe thereof as followeth. And firſt I give to my Son William 

« Weſton the Sum of 2:0 J. of lawful Englih Money, to be paid to 
Him, within One Year next after my Deceaſe : And as to the 
Security for the Payment thereof, I do hereby ARGE All thoſe 
my Lands Tenements and Hereditaments within and Parcel of 
the Manor of Wyke Regis aforeſaid which were heretofore ſurren- 
dered to Me by John Gray deceaſed ; And alſo All that my Cloſe of 
Meadow called Orchard Meadow, lying and being in the Town 
of Weymouth in the ſaid County. Item, I do hereby ſtrictly charge 
and command my Son Henry Weſt:n to take great Care of my 
Wife, his Mother ; and to find and provide for Her, during her 
Life, ſufficient and convenient Neceſſaries of All Sorts. Tem, I 
give and deviſe unto my Daughter Mary Wallis Widow, One 
«« Yearly Annuity or Yearly Rent-Charge of 15 J. to be paid to Her 
«« Yearly and every Year from my Death, for and during the Term 
* of her Natural Life, clear of all Deductions, and to be iſſuing due 
and payable to Her out of thoſe my Lands called Marſh and 
4 Bowneham, within and Parcel of the ſaid Manor of Wyke Regis: 
« Which ſaid Yearly Annuity or Rent-Charge I do hereby direct 
to be paid to my ſaid Daughter Vearly and every Vear by 4 equal 
quarterly Payments to be made on &c; the firſt Payment to be 
«© made Sc. And if Default ſhall be made at any Time or Times 
1 in Payment of the ſaid Annuity or Yearly Rent-Charge of 15 I. 
1 on any or either of the Feaſts aforeſaid, then I do hereby deviſe 
till Rt 0 unto my ſaid Daughter the ſaid Lands called Bowneham and March 
for and during the Term of her natural Life. And whereas Ra- 
chel Buckler Widow ſtands indebted to Me, in a Confiderable Sum of 
Money, I do hereby appoint and give Her twelve Months Time after 
my Death, to pay the ſame: And JI do give Her 501. to be allowed 
«« out of the ſaid Debt. Item, I give to the Poor of the Pariſh of 
Wyke Regis aforeſaid, the Sum of 41. to be diſtributed 
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< * them, by my Executor herein after named, at my Funeral. Tem, 
* ALL my Lands Tenements and Hereditaments WITHIN AND PAR- 
** CEL OF THE SAID ManoR or WyKE Recs, And alſo all other 


«c 


«cc 


(Such Parts thereof as are above charged for the Payment of the 
* ſaid 200/. to my faid Son Yam, and for my ſaid Daughter's 
* Annuity, f#bje&t thereto,) I do give and deviſe unto my ſaid Son 


cc 


cc 


the Boay of my ſaid Son Henry on the Body of the ſaid Ann law- 
fully begotten and to be begotten; and for Default of ſuch Iſſue, 


« Eſtate whatſoever; He paying my Debts Legacies and Funeral 


cc 


cc 


Henry H . my Executor. 


That the faid Teſtator was ſeiſed in Fee of the ſaid Cloſs called 
Orchard Meadow, in the {aid W ill mentioned. 


F. 972. 


my Lands Tenements and Hereditaments in the County of Dor/er, 


Henry on, and unto Ann his now Wife, and to the Heers of 


** to my Right Heirs for ever. Lem, I give and bequeath to my 
ſaid Son Henry Weſton All my Goods and Chattels and Perſonal 


Expences : And I do hereby make and appoint Him my faid Son 


That the Teſtator 4154 0 on the 6th of April 1705, without revo- | 


king or altering his ſaid Will; which was proved by the ſaid — * 


Maſion the Son, in the Month of May following. 


That it did not apprar Whether the ſaid Rachel Buckler + was For. 
was not indebted to the ſaid Te ator alter Wo! oe than on eee of | 


the Mortgage aforeſaid. 


That the ſaid Money NOT 1 been pid, and the ſaid Rachel 


and Rachel, was on the 24th Day of July 1705, at a Court of the ſaid 


to the ſaid Henry Weſton the Son: Which Admittance and Surrender 


are ſet forth in hec Verba. The Admittance is in Common Form: 

And the Surrender is Of the Premiſſes, necnon totum Statum Jus 
« Titulum Intereſſe Clam' et Demand' ſua quæcunque tam in lige 
«* quam in &quitate de et in Præmiſſis predict et qualibet inde parte 


« Et parcella; Ad opus et uſum Henrici Welton Hared et Aſſign 


« (yin perpetuum, ſecundum Conſ er Upon which Surrender 
the ſaid Henry Weſton was admitted. 


That the ſaid Henry Wellon (the Son) having Iſſue, amongſt 


Others, the Leſſor of the Plaintiff (his Eldeſt Son) and a Daughter 


Sarah Weſton, did on the 27th Day of April 1738, at a Court of 


the ſaid Manor, make the following Surrender: Which Surrender 


pal alſo dead, John BUCKLER Son and Heir of the ſaid Andrew 


Manor, admitted Tenant of the Premiſſes ; and did, at the fame 
Court, make the following Surrender of the Premiſſes in queſtion, 


is ſet out in hc Verba, and appears to be a Surrender“ of the Pre- - 


ce miſſes, in common Form, by the ſaid H. V. To the Uſe and 


„ Behoot 
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*p, 973. © *#Bchoof of Him the ſaid Henry Weſton, for and during the Term 
& of his Life; and from and after his Deceaſe, To the Uſe and 
«© Behoof of SaRan Ws TOR Daughter of Him the faid Henry 
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14 *« Weſton, her Heirs and Aſſigns for ever.” And the ſaid Henry 
| 1 was, at the ſame Court, admitted according to his ſaid Surrender. 
11 | That the Premiſſes in the laſt mentioned Surrender called «© New 


** Cloſe,” are the Premiſſes in Queſtion. Fl 
That the beforementioned Anx, the Wife of Hewy Weſton the 5 
Son, was then living, and did NOT join in the ſaid Surrender, 


That the ſaid Sarah WW: on ie t intermarried with John 


Mowlin : Both of whom are > dead, leaving _ Defendant their Eid. 
9 Son and Heir. 
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That the ſaid Henry We ſton the fon died on the 18th of Decem- „„ 
ber 1749 ; having ſurvived his ſaid Daughter Sarah. 


The ſaid Ann his Wife died on the 28th Day of November 1756. 


On the Death of the faid Henry Weſton the Son, The Defendant, 


by his Guardian, entered; and hath been hitherto 1 in Poſſeſſion of 
the Premiſes 1 in Queſtion, | e 


| It appeared, chat, by the Cuſtom of the Manor, Copybold Eſtates 
may be intailed, and barred by Surrender. i 


The Quaiſtion ſubmitted to the Judgment of the Court: was— 
625 Whether the Plaintiff, 8 this Caſe, is intitled to recover. 


This Caſe was argued, on 7. kk the 6th of May 1760, by Mr. 
e for the Plaintiff, and berjeant Stann org 6 for the Defendant. 


Mr. Glynn (for the Plaintif) divided it into two Queſtions; VIZ. 


1. Whether Any Eftate Tail was CREATED by the Will of Old 


Henry Weſton the Grandfather, to Henry Meſton the Son and 3 
| his Wife and the Heirs of their two Bodies: 5 


2d. If any ſuch Eftate Tail 1 was thereby . Then Whe- 
ther it was BARRED by the Surrender of Henry Weſton the Son, 
WITHOUT his Wife Ann, on 27th of April 1730. 


al Point, © PFirt—He inſiſted that : an F, fate 7 7. ail WAS created 1 01g 4 
Wefton's Will. 


3 5 | He ' 
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* He argued that the Teſtator clearly conſidered this as à Real 
Eſtate, and meant to deviſe it as uch, and not as perfonal Eſtate. 
He was in Poſſeſſion of it; He had advanced near the full Value 


upon it; and He ſaw 10 Projpect of it's being redeemed ; and He 
Bad ſurrendered it to the. he of his Will. 


— 


P. 974- 


The Eſtate paſſed by the Surrender: The Will is no more than 


A Declaration of the Uſes of the Surrender, 


And as to the Clauſe' in che Will relating 1 to Rachel Beckler's 


„ ſanding indebted to the Teſtator in a conſiderable Sum of Money,” 


It does not at all appear, what Pecuniary Connexions ſubſiſted be- 


tween the Teſtator and Her: This might be - ſome other diſtinct 
Debt, that had no Relation to. this Mortgage of her Huſband 8. 


The Surrender made by Jobn Bucllir, the Son and Heir of 


Andreu and Rachel, to Henry Weſton the Son, is by no Means a 


« concluſive Circumſtance. For John Buckler did not mean to aſſert 


any Right to Himſelſ in the Eſtate: He only meant to * 
Henry: Weſton's Title to it, 


If the Money mould be paid in, A Court of Equity would direct : 


it to be laid out 1 In Land. 


Secondly—Tha Eſtate Tail coals NOT * barred by the fingle = 


Surrender of Henry Weſton alone, WITHOUT bis Wife. For He 
.and his Wife took a Foint-Eftate for their Lives, by ENTIERTY, 
under the Will of old Henry Weſton. 1 Inſt. 183. Marquis of Vin- 


«cheſter's Caſe. 3 Co. 1. Owen v. Morgan, there cited, and reported 
in 1 3 Co. F. 4. 


And if this be the Conſtruction as to F abel, it muſt be tre 


ame as to Copyholds : For the fame Rule holds in Both. Cotes 
e Copyba.ger 6g. 


No Bar nah «rife from this Surrender. Whether i it be confider- 


” .cd as analogous to a Fi ine, or as a . 


ſt. Conſidering it it as analogous to a Fine, It only makes a D 


24 Poiat. 


continuance. A Surrender can't have the Effect of an FEfto hel. | 


2 Ro. Rep. 256. Soutbcott v. Adams, (2d Point of that Caſe.) It is 


a Deed-Poll. No Concluſion ariſes, as to the Reverſion in F ee to 
Himſelf. 


2dly. Conſidering it as sa Recovery, It would not be good, by the 
Caſe of Owen v. Morgan, juſt now cited: For He has aſſumed to 


Himſelf a afferent Tenancy, from what He \ was s 4ntitled to. 
PART IV. Vo. II. — —— But 
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* But Fines and Recoveries are not to be applied to cpu, or 
compared to Surrenders of Copybolds. 


A Surrender is in a Nature of a Conveyance, and operates as an 


 Extinguiſhment. A Surrenderor can't make a Diſcontinuance, un- 


leſs He has a Capacity of ſurrendering St the Inheritance and 


Lſtate. Co. Litt. 32 5. a. But this Surrenderor had no Power ta 
convey it as a Remainder: He had no Power over the Tenancy ; 


which He took by Entzerty. This Surrender is totally vo:d + No- 


thing could be conveyed by it. Surrenders are upon the Foot of 
Grants or Releaſes : A Perſon can neither grant releaſe nor ſurrender 
more than He has in him. A Leaſe by the Huſband would have 


been void after his Deceaſe : The Tenancy is in the Wife. And 


thus it is, in Caſes of Waſte : So alſo of a Copyhold Manor. Crs. 
Fac. 99 Therefore this Act of the Huſband alone, without his 
Wife, is not voidible, but vord ce He could only convey an Eſtate 
of Frechold for his own Life. „%% ego 


_ viouſly obſerved, that whether this Eſtate is to be conſidered = 
Copybold, or as Perſonal Eſtate, it till comes to the ſame Perſyn, viz. 
Henry I eſtom the Son, who is both Devgſee and allo Executor: And 
| Copyhald Lands are liable to pay Debts ; And it does not appear 
that there was ſufficient, without it, to pay the Teſtator's Debts. 

And He alſo took Notice of the Clauſe in old Henry We en s Sur - 

render to the Uſe of his Will, © That the Limitations in his Will 

„ were to be SUBJECT TO THE CONDITIONS mentioned in certain 

$6 Copres of Court Rolls of the ſaid Manor ;” And this very Court- 

Roll of Andrew Buckler's Surrender to Him is particularly ſpecified 

as One of them; By which Court-Roll and the Copy of it, the ſaid 


Conſequently, There is a good I Eſtate inthe Leſſor of the Plaintiff; b 
| And it is not affected by this Surrender. = : 


Serjeant Stanniford, who argued on behalf of the Defeatant, 


Henry Wejton the Teitator was admitted to this Eſtate, not ab/olutel 
but as /ubje# to Redemption by Andrew and Rachel Buckler : And, 


7 


Andrew being dead when the Will was made; the Teſtator gives 
Rachel Time to redeem it, and alſo 50 J. out of the Debt. This, 
He ſaid, amounted to a clear and full Proof * that the Teſtator did 
not conſider Himſelf as abſolute Owner of this Eſtate.” Beſides, 
The Deviſe to his Son Henry 1 is only in general Terms: And there 
are other Eſtates mentioned in the Will, which are ſufficient to ſa- 


_ tisfy a Deviſe in ſuch general Terms, without having Recourſe to 
this Mortgage of Copynoid Lands. 


Then He proceeded to anſwer Mr. Chun, upon the two Points 


which He had made. 1 3 a 


8 
b 
5 
LS 
{ 
I 
L 


5 4 
F 
82 
2» 
5 
1 
I 
* 
* 
” 


: 
+ 
"« 
B 
Ge. 
We 
5 
25 
5 
? 


Eaſter Term 33 Geo. 2. 


SP Yo 


As to the former, He denied that any Eſtate -Tail was created b. y * P. 976. 
Old Henry Weſton's Will; or that the Teſtator had any ſuch Inten- il Hoint. 
tion. Fe knew tHe was t a Mortgagee : And He has rot deviſed 
this partic! 1lar Land by particular Words, And He manifeitly con- 
ſiders Rachel Buck-er as having the RIU of Redemptim, There fore 
He could not mean to intail it, And thougn He lived till 1707, 
He never forecloſed the Equity Or Redemption. 


Neither did the Pons who claimed under his Will, claim under 
the Intail, but as Executor and Refiduary Deviſoees. In July 1705, 
John Bucgler, who was Heir both to his Father aud Mother, ſur- 
rendered to the Uſe of Henry li een the Son, in Fee; Who was 
admitted accordingly ; and who accepted it as Executir of his Fa- 
ther's Will; and who lived till December 1749. Ann his Wife, 

who ſurvived Him near ſeven Years, did nt enter : But the preſcut 


Defendant entered on the Death of his Father, and hath been! in Pol- 
ſeſſion ever ſince. 


As to the latter, He inſiſted That although it ſhould be admitted 24 Point, 
that this Land did paſs by the Deviſe as Rea/Eſt:te, and that Henry | 
Meſton the Son and Ann his Wife were ſeiſed of it as Deviſees, Yet 

they were ſeiſed of it in ſuch a Manner, that the Surrender of it 
_ by Henry Wy on alone, without his W. ie, was a * ufficient BAR. 


Cc by holds are not intailable, He ſaid, under the Statute 4 | > IP . 
but by Come And the Intail of them can be barred oy by Cuſtom. 

And they are barrable, in 3 Methods only; viz. by Surrender i in the 
Lord's Court, by ape by I. e. 


Hete, The Wife's Eſtate was 10 Impediment to the Surivhiler: 

The Huſband and Wife were ſeiſed to them and to the Heirs of 

his Body by Her: And the Huſband and Wife took by Moietres. 
Therefore the Recovery is good as to a Moiety. And it is not like 

the Caſe of * Owen and Morgan : For there the Huſband and Wife * 3 C. 5. 4. 


took by Entierty. And + Cuppeldite's Cate fully proves “ that if * : 4 
« the Huſband alone had been vouched, it had been a good Bar.” 5; 75 8 
And He cited Lord Sheffeld's Caſe v. Ratcliffe, in Hob. 3 34. and ſe- 3 C. 5. 5. 
veral other Books, (Godb. 300. Palmer 352. 2 Ro. Kep. 312, 6 Ro. he, 
333, 374, 496, 501. Sir Wm. Tones 69. and Jenkins 286.) and 305. Le. 3, 
alſo 2 Ro. Abr. 394. Tit. Recovery Common, Let. A. El. 4. to the? - wo 
ſame Effect. From whence He argued, that the Caſe of Owen v. 
Morgan was not founded upon the Wite's Intereſt in the Eſtate ; 


but upon the Huſband' s not being a 2 Tenant to the Præcipe. 


He ſaid, is 18 be taken that there? 18, in this Manor, a Cuſtcas 
„to ſuffer a Wannen And this is an effectual Bar to the 
Eſtate Tail. 


Therefore 


* 
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* P. 977. * Therefore He prayer Judgment for the Defendant, as in Cafe 
of a Nonſuit. 


Mr. Glynn * 


al Ton. That the Eſtate is particularly deſcribed in the Surrender to the 
Uſe of Old H. W.'s Will, though not in the faid Will itſelf: And 


Nothing appears, to ſhew that the Teſtator meant to conſider this 
as Part of his Per fonal Eſtate. 


Fer. A Surrender is not. analogous to a Recovery : It is not to have the 
Effect of a Recovery with double Voucher; which ſtands upon a 
peculiar technical Reaſon, (viz. the Recovery in Value, which 
would go to the Heir in Tail ;) which Reaſon don't hold in the 

.preſent Caſe. The Huſband can only make an Eſtate for his own 
Lyfe: He can't affect his Wife's Eſtate: And her Eſtate, remain- 


ing unaffected, will protect the fubſequent Remainders. Therefore 
this Surrender. cannot operate: as a Bar. 9 


The Couxr took two Days Time, to adviſe: 


And on 7 the 8th of May. 1760, 


Lord dais delivered their Reſolution: Which Was e 
the Defendant, on both Points; viz. That the Eſtate did not f paſs 
by the Deviſe; and that it Was well barred, if ! it had. 


After having partiell ſlated: the Caſe, his Lordſhip obſerved | 
That at the Time of Old Henry Weſton's making the Surrender to 
the Uſe of his Will, He maniteſtly conſidered this as'a Mortgage 

ſubject to Redemption, though forfeited : For in this Surrender He 
has inſerted the Words “ totum Statum Jus Titulum Intereſſe &c 

*« przdicti Henrici Weſton, tam in Lege quam in Aquitate, de et 
in Præmiſſis“. Then, by his Will, He charges theſe Lands, 

together with his Orchard- Meadowin Weymouth, for Security of the 


Payment of a Legacy of 200 J. to his Son William. Then He men- 1 


tions Rachel Buckler's ſtanding indebted to Him; and gives Her 
Time for Payment of the Debt, and 50 J. out of it. And afterwards, 
by a general Deſcription, He gives and deviſes © All his Lands Te- 
«© nements and Hereditaments within and. Parcel of the faid Manor 
of. Wyke Regis, and allo All other his Lands Tenements and 
Hereditaments in the County of Dor/et, (Such Parts thereof as 
are above. charged for the Payment of the ſaid 200 J. to his faid 
 *. Son William, and for his Daughter's Annuity, ſubject thereto,) 
to his Son. Henry li. eſton and Ann his Wife and to the Heirs of the 
* Body of the {aid Son Hen 9 on the Body of ſaid Ann. 2 be- 
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te & gotten and to be begotten.” And He bequeaths all his Fer- * F. 978. 


ſonal Eſtate whatſoever, to his faid Son Henry ; and makes Him 
his Executor. 


The Plaintiff is the only Son and Heir of Henry Wefton (this Son 
of the Teſtator) by the ſaid Anne bis Wife: And He claims this 
Parcel of Land called New Cl:/e, as Heir of their two Bodies, in ſpe- 
cial Tail, Under the Will of hisGrandfather, as being deviſed there- 
by under this general Deſcription. 


1 To this Claim, thus founded on a Special Intail, Two Anſwers 
are given, on the Part of the Defendant. The firit is, That it was 
not deviſed as Land, but as Money ; it being only a Security for 
Money, and redeemable at that Time, by Rachel Buckler. (And 
if this be ſo, it makes an End of the Caſe.) The ſecond Anſwer 
is, That ſuppoſing it to be deviſed as Land, and ſuppoſing it to be 
intailed too, Yet an Eſtate Tail may, by the Cu/tom of this Manor, 
be barred by a Surrender in the Lord's Court; And that here has 
actually been ſuch a Surrender made by Henry Weſton, ſufficient to 
bar the Intail, though made by him alone without his Wife, and 
| though his Wife Herſelf — not have been e by it. 


As to the Conftruttion of the Will of Old Henry Weſlon—le it c Point, 
appeared that the Teſtator really meant and intended to deviſe this 
Cloſe as Land, it would then be a Deviſe of Land; the Mortgage 
being forfeited by Law, and the Eſtate in the Land become abſo- 
lute. Bur 1F it appears that the Teſtator meant and intended it 
as a Bequeſt of Money only, Then it would be conſidered, in a Court 
of Equity, as a ſpecific Bequeſt of the Money And a Court of 
Equity would not direct the Money to be laid out in Land, with- 
out expreſs Words in the Will to ground ſuch Direction oe 


It ſeems to Me, That the Teſtator all along Anderes this to 

be Part of his PERSONAL Eſtate; and that He meant to diſpoſe of 
it as uch, by this Will. He ſurrendered it as charged with a Con- 

dition of Redemption and Re-Surrender ; And in his Will, He ma- 


nifeſtly conſidered it as a Debt due from Rache/ Buckler ; and that 
Debt, as Part of his e Eſtate. 


It will by 1 to conſider What ere of Property the Te- 
| ſtator had in this Eſtate. 


A Mortgage is a Charge N 0 the Land: And Ch 1 
give the Money, will carry Eſtate in the Land along with it, 
to every Purpoſe. The Eftate i in the Land is the ſame Thing as the 
Money due upon it. It will be liable to Debts; It will go to Exe- 


cuters ; It will paſs by a Will zot made and executed with the So- 
PART IV. Vor, IL | ork lemnities 
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* P. 979. lemnities required by the Srature of Frauds. The af igr ment 97 the 


2d Point, 


Debt, or forgiving it, will draw the Land after it, as a Conſequence : 
Nay, it would do it, though the Debt were forgiven only by Parol; 
For the Right to the Land would follow, eee the Sta- 
tute of F rauds. 


The Rule of Lew attaches at the Time of the Teftator's Death : 
No ſubſequent A& of the Mortgagor can alter the Nature of the 
Property. It is the Rule of Law, that governs the Property, and 
leaves no Election to any Body to vary it after the Death of the 
Teſtator. 


Though the Teſtator has not in his Will expreſsly mentioned this 
Eſtate to be redeemable, Vet he has done ſo in the Surrender to the 
Uſe e of his Will: He ſurrenders it as liable to a Condition #7 Equity; 
6 or at Law, it was become abſolute;) And there had not run 
above 8 or 9 Vears upon this Mortgage, when he made this Sur- 
render. So that He appears to have made the Surrender of it, only 
to:fubſtantiate his Claim upon the Eſtate ; and upon the F ace of the 
Surrender, Pay conſidered it as redeemable. 


And fo He did in | his Will too. We muſt take iy, upon the Will, 5 
that the Widow Buck/er owed Him no other Debt but this: For 
de non exiſtentibus et de non apparentibus eadem eſt Ratio. He 
gives her Time to pay it; He gives her a ſpecific Legacy, out of 
It; ; He gives it as a Debt, towards Payment of his Debts and Lega- 


| cies, © I give and bequeath to my Son Henry We ton All my Goods 
Chattels and Perſonal Eſtate whatſoever, He paying my Debts, Le- 


gacies and Funeral Expences.” And there is Nothing to control 


Me. but the general Words All my Lands Tenements and Here- 


„ ditaments within and Parcel of the faid Manor Sc.“ But his 
Creditors and Legatees had a : Right to have it conſidered as Per- : 


2 onal. Eſtate. 


Therefore We Al agree in 1 45 „That He meant to 5 waſh it 
% a5 a DEBT. And there is no Colour to imagine that it could be 
conſidered in a Court of Equity, as a ſpecific Bequeſt of N 


which they would direct to be laid out in Land. 


As To the Eftate': 8 being BARRED, in caſe it had paſſed by the f 


. There is no Doubt but that! it would have been well barred 5 
by this Surre nder. 


By the Cuſtom of this Manor, intailed Copphold Eſtates are 


barrable by Surrender in the Lord's Court: And Henry Weſton the 


Son has here actually made ſuch a Surrender. Though He could 
nor bar it in One Form, He might do it in another. Wherever the 


Tenant 
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* Tenant in Tail of a Freehold Eſtate could by any | Means har the * P. 980. 
Eſtate, there this Tenant in Tail of this Copyhold might do it by 
Surrender; And his Surrender ſhall operate as a good Recovery. 


Conſequently, Upon this Point, the Leſſor of the Plantiff can 


have no Title. 


Therefore, gudcunque via dat3, the Plaintiff appears to have 18 


Title: And the Defendant mult have Judgment as in caſe of a 
Nonſuit, 


Rur accordingly, That the Poſtea be delivered to the Defen- 
dant; and that Judgment be entered for Him, as in caſe of 
a Noſuit. 


Rex wer Benfield and Saunders. 


R. Serj. Nares, Mr. Afton and Mr. Stowe honed Cauſe Why 
the Judgment againſt theſe two Defendants ſhould not be ar- 


: reſted. 


An Information had been filed apainſt theſe two Perſons, toge- 
ther with Three others, for a Miſdemeanour: Which Information 
conſiſted of 4 Counts; One, for aRiot ; Another, for publiſhing 


a Libel; A third, for a Riot and Libel; And tho -—- and laſt, as 
hereafter follows. _ 
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The other Three Defendants were I OR of the whole Infor- 


mation. 


Bentield aid 3 were acquitted of all the 3 of * Infor- 7 
mation, excepting this 4th Count: But they were found Guilty of 
this Count, which 1 is as follows, vix. 


That they the ſaid 7 homas Ben ell, Thayer Wits, Thomas Kyte, 

5 Jobn Saunders, and Thomas Jones, being ſuch Perſons as aforeſaid, 
and moſt unlawfully wickedly maliciouſly and unjuſtly deviſing de- 
ſigning contriving and intending (as much as in them lay) further to 
diſturb moleſt and diſquiet Him the ſaid Daniel Cooke, and to deſtroy 
his domeſtic Peace and Happineſs in his Family, and the Comfort He 
had in his ſaid two Children John and Fane Cooke, and to hurt and 
injure HIM THE SAID DANIEL COOKE in his Trade and Buſineſs of 
a Grocer, which He the ſaid Danial Cooke then and there, to wit, 
at Cheltenham aforeſaid, in the County of Glouceſter aforeſaid, exer- 


Ciſed, and for a long Time before there had exerciſed and followed 


with 


p 
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2 P. 981. * with great Credit and Reputation, and thereby to reduce him the 


ſaid Daniel Cooke to Want and Poverty; and alſo moſt unlawfully 
wickedly maliciouſly and unjuſtly deviſing, deſigning, contriving and 
intending to traduce ſcandalize and vihfy THEM the ſaid Jon x 
Cook and Jang Cooker, Son and Daughter of the ſaid Daniel 


Coole, being Perſons of good Name Fame Credit Character and Re- 


putation, and being Perſons of honeſt chaſte and virtuous Lives and 
Converſation, and being then in great Credit and Eſteem with all 


the honeſt Liege Subjects of our ſaid preſent Sovereign Lord the 


King with whom they the ſaid 7% Cooke and Fane Cooke were ac- 
quainted; And alfo moſt unlawfully unjuſtly wickedly and mali- 


ciouſly deviſing deſigning contriving and intending 79 repreſent ſug- 
geſl and make it be believed and thought that the ſaid Jou Cooks 
bas a diſhoneſt immoral and ill diſpoſed Perſon, and that the ſaid 
JANE Cook was a Ind wanton diſſolute diſorderly and ill-diſpoſed 
Perſon and had been guilty of Incontinency Lewaneſs Debauchery and 
Fornication, and alſo to make it be believed and thought that She the 
ſaid Jane Cooke had been got with Child of a Baſtard and had been 
delivered of a Baſtard Child at London in order to conceal the Birth 
_ thereof; and allo deviſing and contriving moſt unlawfully and un- 
juſtly to hurt and injure THEM the fazd JohN Cooke and Jang 


Cook in THEIR good Name Fame Credit Character and Reputa- 


tion, and to expoſe the ſaid Joun Cooke AND JANE Cooke To 
Shame Infamy Scandal and Diſhonour, and to bring THEM into Dia 
grace Hatred and Contempt with all the Liege Subjects of our ſaid 
preſent Sovereign Lord the King knowmg THEM the ſaid Joux Cooke 
and JANE Cooke; and the ſooner to complete perfect and bring ts 
 Effe#t their ſaid moſt unlawful wicked and unjuſt Pur poſes aforeſaid; 
'THey the taid Thomas Benſield the Younger, Thomas Wills, Thomas 
 Kyte, John Saunders, and Thomas Jones, afterwards, vix. upon the 
26th Day of May in the ſaid 32d Year of the Reign of our ſaid pre- 
| ſent Sovereign Lord the King, in the Evening of the fame Day, 
with Force and Arms, at Cheltenham aforeſaid, in the County of 
Glouceſter aforeſaid, to wit in the public Street aud King's Common 
Highway there, before and near unto the Dwe'lins-bouſe of him the 
aid DANIEL CouKkeE there ſituate, with /oud Voices and in a public 
oben and ludicrous Manner, in the Preſence and Hearing of divers 
Liege Subjects of our ſaid preſent Sovereign Lord the King, did un- 


lawfully wickecly and malicioully $1NnG fay ſpeak utter pu4/;/þ and 


pronounce, and did cauſe to be SUNG faid ſpoken uttered publiſhed 
and pronounced divers other a'/e ſcandalous malicious ob/cene and 
libellous Sox qs Verſes and Matters, of and concerning the ſuid Joux 
Cooke and JANE Cooke, greatly reflecting upon the Characters and 
 Reputations of THEM the ſaid ſoun Cooke and JANE Ceoke : In 
One of which ſaid /zbellzus Songs, of and concerning the ſaid - 


Jane Croke, were contained divers falſe ſcandalous infamous and 


malicious Words, Matters and Expreſſions, according to the Tenor 
following, that is to ſay, * There are two People in Cheltenham 
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6 Town; The One, a Luſty Spark: They Both do take Deli ght * P. 982. 
«© in Game; Each One doth keep a Park. In One, there is a Buck; N 
In the other, there's a Dae; (meaning the faid Jane Cooke : "ih 
And if you can but Favour get, A Hunting you may go. But if 
that She” (meaning the ſaid Fane Cooke) is going proud, and 
e like to be at Rut; They turn Her,” (again meaning the ſaid Jane 
 Cooke,) into a N eighbour s Park; And there to take the Buck. 
And when that He has done his Beſt, And this fine Doe,” (again 
meaning the ſaid Jane Cooke,) © is cloy'd; Then up She goes to 
L London Town, her Young One for to hide; (meaning to hide 

= a Baſtard Child of Her the ſaid Fane Cooke) ** And when She” 

4 (again meaning the ſaid Jane Cooke) „had been there a While, If 
that You will but mind, Then out She“ (again meaning the ſaid 

Fane Cooke) ** cometh from that Park, and leaves her Faun, 
(meaning a Baſtard Child of the faid Jane Cooke) © behind. But 
yet a while in Town mult ſtay ; till all Things ſafe and found : 

Then, Home She,” (again meaning the faid Fane Cooke,) 

„ comes, to her own Park, to take the other Round.” And in 
One other of the ſaid /ibellors Songs, of and concerning the ſaid- 
Jonx Cooke, were contained divers other falſe ſcandalous infamous 
and malicious Words Matters and Expreſſions, according to the 
Tenor following, that is to ſay, Come all you jolly Wonters 
« bold; and take a turn with me: Such Sport I'll ſhew, each 
— Night, (though cold, ) before you ne' er did ſee. And a Wont- 

2 wh We will go, We'll go, We'll go; Anda Wonting We will 
My Maſter Johnny Moll (meaning the laid Jou Cook) 

, 4 got ſuch Tricks enough in Store; His Fame“ (meaning the 

Fame of Him the ſaid JohN Cooks) * is ſpread from Eaſt to 

* Welt, on Shutters, Poſts and Doors &c. When Night has ſpread 
her fable Veil, and all Things fafe and ſure, He'll” (meaning 
chat the ſaid Joux Cook will) “ ſhew You Tricks; He'll” 
(again meaning the ſaid Join Cooke will) “ never fail; if you'll 
but nick the Hour, Sc. We hire Men to catch our Wonts; 
ho ffeal them” (meaning the Wonts or Moles,) * when tis 

« done. We love our Puggs; We dearly hugg : And is not this 
good Fun? &c. For every Trap has got a Trick, to make the 
« Game his own : The like was never known before, in Country, 1 
. City or Town, Cc. No begging Diſh-Clout e'er ſhall 6, 1 
* away ſo great a Blot: For all their Talk, and all their Balk, 7 
% will not be ſo ſoon forgot, &c. And the Fame of Yobmay's 
„Moll“ (meaning the {aid Joyun Cooks) “is ſeen on every Door: 
Each Yard, each Gate, each Stile, each Poſt, ſhall ſpread it 
more and more. And a Wonting We will go, We'll go, We'll 
go; And a Wonting We will go.” To the great Damage, 
Scandal, Infamy and Diſgrace of the ſaid DANIEL Cooke, Jonx 

| Cooke, and JANE Cooke ; In Contempt of our ſaid preſent Sove- 
reign Lord the King and his Laws; To the evil and pernicious Ex- 
ample &c; and againft the Peace &c. 

PaxT IV. Vor. II. OY eee ——— 
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* Upon this Count only, and the Matters therein charged, the 


Two preſent Defendants were found Guilty, 


The Motion in Arreſt of Judgment, made by Mr. Aſbunſt on 


Friday 26th of April laſt, and now ſupported by Mr, Morton, as 
well as Himſelf, was grounded upon three Objections. 


iſt, That an Information or Indictment will not lie, for publiſh- 


ing Two diſtinct Libels, upon Two diſtin Perfons; any more than 


an Indictment will lie, for an Aſault uro] Two: And that ſuch 
an Indictment is not good, was determined in this Court in Tr. 


ments, and may require different and diſtin& Fines : And therefore 
they can not be joined in One and the fame Indictment; but there 

ought to be a /e, Indictment for Each. The Libel upon John 
| Cooke was an abſolutely diſtinct and quite different Libel from that 


1730, 3, 4 G. 2, in the Caſe of Rex v. Clendon, reported in 
2 Strange 870, and 2 Ld. Raym. 1572. The Reaſon is, becauſe 
theſe are diſtin Offences, and require different and diſtinct Judg- 


on Fane. 1 


In Carthew 226, 227. The King v. Roberts, P. 4 W. & M. B. R. 
The whole Court were of Opinion, after great Deliberation, That 
an Information againſt a Ferryman, „ for taking more than the 
uſual Rate from divers Perſons, for the Paſſage of themſelves and | 
«© their Cattle,” was too general and uncertain : And per Holt, 

Ch. J. In every ſuch Information, a Angle Cfence ought to be 


laid and aſcertained; becauſe every Extortion from every particular 


 « Perſon is a ſeparate and d:ſtinf? Offence; And therefore they ought 
«© NOT 20 be accumulated under a GENERAL Charge; becauſe Each 
* Offence requires a ſeparate and diſtine? Puniſhment, according to 


* the Quantity of the Offence ; and tis not poſſible for the Court 


«*« to proportion the Fine or other Puniſhment to it, unleſs it is ſin- 5 


„ gly and certainly laid,” And that Judgment was arreſted. 


The Anſwer given to this firſt Objectzon, by the Counſel for the | 


| Proſecutors, was, That the Caſes cited are d:/tinf Offences: Where- 


as the Whole of his is but One /ingle Offence.” And as to the 
Caſe of Rex v. Clendon, there is in Weſt's Symbeleography, a Prece- 
dent of an Indictment againſt One for aſſaulting and beating Two 


in the Highway, to the Intent to have killed or robbed them. 


Part 2d. Title Indictments, F 191. 


: Tur Cour thought that this it Objection had received a 
ſufficient Anſwer, in both reſpects. For they looked upon this to be 


_Oxx Offence: The Giſt of the Charge is Singing theſe Songs, in the 


Manner and with the Intent charged in the Information]; And ſinging 


them 


* 
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Faſter Term 33 Geo 2. : 


* them at the Father' $ Door, with Intent to diſcredit Him and m_ p. 984. 
Children, and diſturb his domeſtic Peace and Comfort. 


And as to the Caſe of * The King and Clendon, They treated it 2 Strange 
as a Caſe that was not well conſidered; and held it not fo be La. 1 2 
Can not the King call a Man to Account for a Breach of the Peace; 1372. Wy 
becauſe he broke #9 Heads inſtead of One? How many Informa- 


tions have been for Libels upon the King and His Miniſters? This 
is a Proſecution in the King's Name, for the Offence charged: It is 


not an Application at the Suit of each particular Party injured. It is 


not like an Action; where each Perſon injured 1 is, reſpctively, to 


recover ſeparate Damages. 
Therefore chis Iſt OR was over-ruled. 


The 2d Objection upon which this Motion was founded, and 


| which was now further enforced, was * That ſeveral dlſtinct De- 


«« fendants, charged with ſeveral and diſtinct Offences, can not be join- 
« ed together in the ſame Indictment or Information; becauſe the 


Offence of One is not the Offence of the Other: And the preſent 
Charge is made up of ſeparate and diſtine# Offences; for which tho 
ſeveral Defendants can no more be joined, than ſeveral Defendants 


can be charged with + Perjury, or being ꝓ Scolds, or keeping || oper + : Strange 
Shop on Faſt-days, or exerciling a & Trade without having ſerved of Rex v. 


an Apprenticeſhip; in all which Caſes, the Offence of the One Witte g fl, 
cannot be conſidered as the Act of the Other.“ 


here 6 Per- 
80 here, the ſons were 
Publication BY — was not a Publication by Saunders ; ; nor r Jointhy india. 


cd for Perju, 
converſs. | * 


and the Judg - 


g ment was ar- 
de., a 535. was * ICY und many 1 Caſes; And FR Point was tailed: 


t 2 Strange 921. 
8 C. where the Caſe of Perjury was compared to the Caſe of Sco/as ; for which an [ndifiment will not lie 
againſt Two; Regina v. Hodſon et al, Tr. 6 Ann. 


5 1 210. NR. | . l Grange 623, 
Dominus Rex v. Ow et al. . . | weak 


The Anſi wer given to his Py Objection Was, That ſeveral De- 

„ fendants may be fned in One and the ſame Indictment or Infor- 

« mation; if the Offence wnoLLy ariſes from ſuch a joint A as is 
criminal in itſelf, without any regard to any particular perſonal 

Default of the Defendant which is peculiar to Himſelf: As, for 

Inſtance, it may be joint for keeping a Gaming Houſe &c; but 

not for exerciſing a Trade without having ſerved an Apprentice- 


ſhip, becauſe Each Trader's Guilt muſt ariſe from a Detect pe- 
« culiar to Himſelf. 


(c 


K 


40 


46 


2 Hawk. P. C. 140. is clear and expreſs in this Diſtinction. 


= 5 
Style 844. Paul W lems and as W fe ag aſt the Cuftades, „, was a 
joint Indictment for Words ſpoken by Both: And the Court held the 


Joint-INDICTMENT good; though a joint Aion c on 1 the Caſe could 
not have been brought againſt them. 


Style 


Eaſter Term 33 Geo. 2. 


F. 983. 


blaſphemous Words ſeverally ſpoken by them: Roll Ch. J. held 
the Indictment good enough, though — 


Can not Seared Perſons join in e One and the ſame Song ? 
Forty People may join in the ſame Chorus. And if ſuch Song or 
Chorus be libellous, the Doing fo is one joint Act, criminal in 0 lf, 
without regard to any peculiar perſonal Default 


The Count thought this 2d Objection to 1 likewiſe re- 


ceived a ſatisfactory Anſwer. They held this to be an entire Offence; 
One joints Act, done by both; They both joined in the Act of Singing 
this libelous and ſcandalous Matter, in the public Street, at the 


Father's Door, with Intent to diſcredit Him and his Children. And 
Whether it be two Songs, or One; or a firſt and ſecond part of the 


fame Song; or ſeparate Stanzas, One on John, another on Jane; 


Yet it 1s one entire Offence : And the more there are that | Join in it, 
the 3 is the Offence. | 


It is not ke the Caſe of Perjury. Where the Perjury of One 
is not the Perjury of another; but the e is a ſeparate Act in 


Each: Whereas this 1 is a joint Ad. 


The 3d Obj action on which the Motion ; in \ Arreſt of Judgment w was 
grounded, was That this is an entire general Verdict upon the 
& whole 4th Count: And yet, the latter Song contained in it, (name- 
% ly, the Song upon John Cooke,) contains uo libellous Matter, at all. 
66 Conſequently, no Judgmentcan be entered upforthe Proſecutors,” 


The Anſwer given to this 3d Objection was, F irſt That the 


latter Song is libellous; and expoſes this John Cooke to Ridicule.” 


| However, Secondly, If either of the two Songs be libellous, the 
Judgment will be good and well warranted : For upon 1:difments 
or Informations, the Court will give Judgment on that Part which is 
indictable. And it is not like the Caſe of an AcTion, where general 
Damages are given, and One of the Counts appears to be bad; in 
Which Caſe, the Plaintiff in the Action can not indeed have Judg- 
ment: But the Reaſon why it Is fo! in 2 don t hold i in In- 


7 dictments or Inſormations. 


The CovaT Ger we this 4d Objefion a alſo; Holding this 
latter Song to be libellous and defamatory; and likewiſe, that if 
this Part of the Charge had not been ſo, it would, in an Informa- 


tion or Indictment, only go towards leſſening the Puniſhment ; 3 but 
would not be a ſufficient Reaſon for arreſting the Phe a _ 


Wherefore, upon the Whole, 


Der Cur. unanimouſly, 


The RuLE (to ſhew Cauſe Why the Judgment | 


ſhould not be arreſted) was DISCHARGED, 
1 e 


* * Style 312. Cuſtades v. Tawny and Norwood, jointly indicted for 


This Cas E is abridged, in the TABLE: And it may be ſeen af 


« C. 2.4 1. for the 


— —_—— —— 


— —. Fry 


| Eaſter Term 33 Geo. 4 


* Rex ver. Inhabitants of Kniveton. * p. 986. 


Friday gth 
See this ein abridged, in the TABLE; and 47 large, in the May 1960, 


Quarto-Edition of my SET TLEMENT-CASES, pa. 499. 
Ne. 159. 


* Rex ver / lakabitants of Berwick St. J ohn. * P. 988. 


Monday 1 2th 


May 1760. 
large, in the Quarto Edition of my SET TLEMENT=CASES, s 
Page 502. Ne. 160. 
* Rex verſ. Vandewall Eſq. *P. 991. 


* H E only Queſtion i in this Caſe was, 6 Whether the Lord T 0 


* Manor is rei to the Pook- Rates, under 43 Eliz. 


UIT-RENTS, HrRiors, and CASUAL PRo0- 
«« FITS of as Manor. 


It firſ came before the Court, on 'T hurſday 2 1ſt June 1759, upon 


a Motion to quaſh an Order of Seſſions which had confirmed ſuch 
a Rate made upon Mr. Vandewall, Lord of the Manor of Aldenham ; 


from which Rate, He had appcaled to them. But the Caſe not be- 


ing ſtated with ſufficient Particularity, upon this firſt Order of Seſ- 
ſions, It was ordered (on Wedneſday 4th July 1759,) © That the 
Order, together with the Certiorari, ſhould be ſent back to the 


* Seſſions, to be ſtated more fully, as to the Matters of Fact, and 
45 afterwards to be returned again tO this Court. 


This was accordingly e Cone : : And the new State of the Caſe was 
a8 follows, vix. 


That Samuel Vandewall Eſa; was charged to the Poors Rate of 
the Pariſh of Aldenham, bearing Date the 28th of March 1759, in 


the Manner following, that is to ſay, For the Tithe, 3 J. 15 5. 


« For the MANOR, 2/. 5 6. More, for the QuiT- -RenTs, 105. 6 . 
„% More, For the Wood-lands, 10 5s.” 


Pant IV. Vor. Il. 4K et 
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That it appeared that the ſaid Samuel ONS ge did not, at the 
Time of making this Rate, hold or occupy any Lands Houſes 
Tithes Coal-mines or faleable Underwoods within the ſaid Pariſh, 


Parcel of or belonging to the Demeſnes of the ſaid Manor or other- 


wiſe, within the ſaid Pariſh ; Except the Tithes for which the ſaid 
Samuel Vandewall is aſſeſſed and charged in the ſaid Rate at 150 J. 


per Annum, and the Wood-lands for which the id F. V. 18 aſſeſſed 


and charged at 20 J. per Annum. 


That the LAN bs from which the Quit-Rents ariſe, ſor which the 


ſaid Samuel Vandewall is aſſeſſed and charged in the ſaid Rate, are 
Free and Copyhold Lands HOLDEN of the ſaid Manor, and in the 


Occupation of divers Perſons Tenants of the ſaid Manor, or their 


Leſſees or Under-tenants, wHo ARE RESPECTIVELY CHARGED 


AND ASSESSED FOR THE SAID LANDS, in the ſaid Rate, as Oc- 


cupiers thereof, according to the Rack-Ren? of the ſaid Lands: 


But that the ſaid QuiT-RenTs are NO otherwiſe charged in the 


ſaid Rate, than by the Charge on the ſaid Mr. Vandeuall under the 
Article of — 


That the ProriTs of the faid Manor, excluſive of the ſaid | Quit- 


Rents, ariſe by and conſiſt of Eſcheats, Heriots, Reliefs, and Fines 
on the Admiſſion of Copyhold TJ'enants on Deaths and Purchaſes, 
ru? other Caſualties ariſing within the ſaid Manor: Which, together 


with the ſaid Quit-Rents, are by Computation communibus annis 


1111. per Annum ; viz. the Quit-Rents 21 . and the other Prof 


of the Manor gol. Per Annum. 


That it does not appear that the ſaid Quit-Rents and he faid 


Manor of Aldenham, or either of them, HAVE EVER BEEN RATED 
to the Poors Rate of the ſaid Pariſh of Aldenham, till within two 


Years laſt, and fince the ſaid Samuel Vandewall purchaſed the ane. 


(which was in or about the Year 7 54. ) 


Mr. Norton Ta fon Frid ay 1ſt i 1760, to 4 
this Order confirming the Rate (as the former had done ʒ) and 


obtained a Rule to ſhew Cauſe, 


On Thurſday 24th April 1760, Mr. Geuld and Mr. n 5 


ſhewed Cauſe againſt it's being quaſhed : And they cited ſome looſe 


Scraps of Caſes, relating to the Subject; viz. Comberb. 62, and 


again 264. both Anonymous, and Hull's Caſe in Carthew 14. and 


likewiſe 2 Ld. Raym. 1280. Dalton 165. (in the large Folio Edi- 


tion.) 3 Keble 540. S. C. The Corporation of Wickbam againſt the 
Mayor. 2 Bulſtr. 3 54. Sir Antony Ear by's Caſe; 1 2 1 55 703. and 
Jes Cale, 5 Co. 07. 6. 


Mr. 
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Mr. Norton and Mr. Field, on the Ocher Side, argued that the 
Quit-Rents and Caſual Profits of a Manor were not rateable to the 
Poors Tax, within either the Words or Meaning of 43 Elix. c. 2. 
no more than Ground - Rents are. Quit-Rents have been already rated 


to the full, in the Hands of the relpective Occupiers: So that this 
is Rating the ſame thing doubly. And the Caſual Profits are quite 


The Coux v took ſome Days to conſider of the Point ; as it 


uncertain; and can never be conſidered as that Sort of Fund, aut 
of which the Poor of a Pariſh are to be ſupported. 


was a very general and extenſive cm ; but not from any "ou : 


Doubt that they had about it. 
On Tueſday r3th May 1760— 


Lord MANSFIELD very ſhortly declared their Opinion <« That 


« theſe Quit-Rents and Caſual Profits of the Manor are not rate- 


able to the Poors Tax: Which, he ſaid, was ſo clear, that there 


was no Need to enter into Reaſonings about it. They were never 


Rull made abſolute, for quaſhing the Rate and the 
Order of SESSIONS confirming it. 


Rex 1 John Spragg and Mary Elizabetha prag 


* rated before, in this Pariſn; and, as far as appears to Us, the Rating * p. 99 3. 
ſuch Quit-Rents and Caſual Profits has never been at all attempted 


before: And there is no Colour for this Attempt now, after more 


than a Century and an Half ſince the making of the AQ ol Parlia- : 
ment upon which it is grounded. Z7 


Wedneſday 


14th May 


760. 
H E Defendants (who v were Father and Daughter had been . « arte ꝙ 50. 


I convicted of a CoxsyIRACY, upon the following Indict- Che fr d.. 
ment — That n Spragg of &c, Mill- Wright, and Mary Eliza- 
betha Spragg of &c, Single- - Woman, being Perſons of an evil Mind 
and wicked Diſpoſition, and deviſing and antending to deprive One 
Malter Gilmore of his good Name Credit and Reputation, and alſo 
to ſubject the ſaid Malter Gilmore, without any juſt Cauſe, to the 
Lo of his Li E and Forfeiture of his Goods and Chattels Lands and 
Tenements, upon the 31ſt Day of July in the zoth Year of the 
_Reign of our Lord George the Second King of Great Britain, and 16 


this 


forth, and at divers other Times and Days thentofore, at New Sa- 


County aforeſaid, wickedly and malicinufly did CoNnSPIRE combine 
and agree among themſelves, 10 indict and cauſe to. ve indicted the 


faid Walter Gilmore, for à Crime or Offence liable by the Laws of 


this 


rum in the County of Wilts, and at divers other Places within the 


tempt io ends 


Motion.) 
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A. a 


this Kingdom to be puniſhed capitally, and to proſecute the ſaid 
Walter Gilmore upon ſuch Indictment. And the Jurors aforeſaid, 
upon their Oath aforeſaid, 40% preſent, That the ſaid John Spragg 
and Mary Elizabetha Spragg, ACCORDING TO the ConSPIRACY 
Combination and Agreement AFORESAID between them as aforeſaid 
upon their Oath aforeſaid, alſo preſent, That the (aid Jobn Spragg 
and Mary Elizabetha Spragg, ACCORDING TO the Cong8PlRAcY 


Combination and Agreement AFORESAID between them as aforeſaid 
BEFORE HAD, afterwards, to wit on the ſaid 3 1ſt Day of July in 


the (aid 3oth Year of the Reign of our ſaid now Lord the King, at 
the Seffion of Oyer and Terminer of our ſaid Lord the King then 


| holden at Nero Sarum aforeſaid in and for the ſaid County of Wiles, 
before the Honourable Sir Richard Adams Knt. One of the Barons 
of His Majeſty's Courts of Exchequer, Edward W:lles One of His 

ſaid Majeſty's Serjeants at Law, and Others their Fellows, Juſtices 


of our ſaid Lord the King aſſigned by Letters Patent of our ſaid Lord 


the King under the Great Seal of Great Britain ¶prout in the faid 


Oath of [naming the Grand Jury,] good and lawful Men of the = 


Letters Patent commiſſioning them to hear and determine, ] by the 


County aforeſaid, then and there ſworn and charged to inquire for 


our ſaid Lord the King for the Body of the ſaid County, yALSsEL v 
wickedly and maliciouſly, and without any reaſonable or probable 


P. 994. 


Cauſe, did endif and cauſe to be indicted the aforeſaid Valter Gil- 
* more, by the Name of Walter Gilmore late of the Burrough and 


Town of Marlborough in the County of Wilts Bookſeller and Statio= 
ner, for that he, unlawfully and unjuſtly deviſing and fraudulently 


intending to get and obtain to Himſelf unjuſt Lucre, and to defraud - 
out preſent Sovereign Lord King George of certain Duties granted by 
certain Statutes lately made and provided and payable to our ſaid 


Lord the King, and to diminiſh the public Revenue in this Behalf, 


after the making the Statutes in ſuch Caſe lately made and proveded, 


and after the ſecond Day of Auguſt in the Year of our Lord 1726, 


that is to ſay, on the 3zd Day of May in the 29th Year of the Reign 5 


of our Sovereign Lord George the Second by the Grace of God of 


Great Britain France and Ireland King Detender of the Faith, at 


the Burrough and Town aforeſaid in the County aforeſaid, by Force 


and Arms, unlawfully knowingly fraudulently and FELoniousLY 


did COUNTERFEIT AND FORGE A STAMP to reſemble a certain 
Stamp which had before been there duly provided made and pub- 
liſhed in Purſuance of the Statutes in ſuch Caſe made and provi- 


ded, and which was then and there uſed in Purſuance of the faid © 


Statutes, to ſtamp Vellum Parchment and Paper charged, by Vir- 
tue of the ſaid Statutes in ſuch Caſe made and provided, with the 
Payment to our ſaid now Lord the King, of the Duties of 6d. and 


5 d. thereby then and there to defraud our now ſaid Lord the King 


of the Duties of 6 d. and 6 d. granted by the Statutes in that Behalf 
N 1 | Lo lately 


Stamps. ] 
another Way.] And that the ſaid Gz/zore—|[ Then follow other 
Counts laid by them againſt him, for counterfeating and knowingly 


but it was adjourned, at the firſt and alſo at the ſubſequent Aſſizes, 
* quia Curia nondum adviſatur.” The Record of this Conviction 
was at firſt removed, WI TH or their N For which Rcaſon, 


+ removed by Certiorari; and the Defendants were alſo brought up * antegz1. 
by Habeas Corpus. Whereupon, on Saturday 26th of April 1760, 


fect) in Arreſt of Judgment, (the Defendants being pręſeut in Court. ) 


«© (without adding ta lſely,) conſpire to indict and proſecute him for 
<c of this Kingdom.” 755 
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lately made and -rovides, and then payable to our ſaid now Lord 
the King; againſt the Form of the Statutes in ſuch Caſe made and 
provided, and againſt the Peace of our ſaid now Lord the King his 
Crown and Dignity. And alſo —[laying, by another Count, the 
Counterfeiting the two Stamps, by the ſaid Gi/more, another Wa > 
And alſo that—[It then goes on, and charges that they indicted G7 
more with knowmgly UTTERING two ſuch Counterfeit Sixpenny 

And that the ſaid Gilmore—[laying the azfering them 


uttering treble Sixpenny Stamps. 


The preſent Defendants, Spragg and his Daughter, were conv; Tod 
at the Aſſizes, upon this Indiement for the Conpiracy, laid in the 
Manner juſt mentioned. However, no Judgment was here given; 


the * former Motion could not proceed. * V. ante 930. 


But this e was \ afterwards RT TED The Record was now. 


Mr. Serj. Davy moved for the Opinion of 2hzs Court; or (in Ef. 


© He made de Oljetions: Fla. . 995: 
(Iſt.) It is not alledged i in the c ſelf, 5 „That the Defen- 


* dants conſpired FALSELY to indict Gilmore; 


(a2dly. ) Nor CERT it appear, in the ſaid Charge, of what parti- 


ular Crime or Offence they conſpired to indict him. Tis only 


charged in general, That they did wickedly and maliciouſſy 


«© a Crime or Offence liable to be capitally puniſhed by the Laws 


Born theſe Matters are efentially neceſſary ; and can not be ſup- 


: lied by ay thing that gocs before or Comes after. 


Firſt Point. ConSPIRATORS. are thoſe only who confederate ill Point, * 
Themſelves FALSELY and maliciouſly to indict or cauſe to indict. 
The Statute of 33 E. 1. (intitled A Definition of Conſpirators.” —) 
defines Conſpirators in theſe very Terms. 1 Hawk. P. C. 169. 
2 Inſt. 562. Regiſter 134. 4. b. 135. accordingly. F. N. B. Title 
Writ of Conſpiracy, folio 114. in Old Edit, (260, in Hale's Edit.) 
Pax IV. Vor. II. 4 L WA 


Faſter Term 33 Geo. 2. 
accordingly. So, Raſtal's Entries 123 to 127. Title Conſpiracy. 
So, Co. Entries 109. Title Conſpiracy. And Pulton 232. a. 233. 6. 
but particularly 222. 6. Title Writ of Conſpiracy. So likewiſe it is 
ſaid by Juſtice Richardſon, in Tai or and Towlim's Caſe, Godbolt 444. 
All theſe Authorities prove that the Words © FALSELY and mali- 
« ciouſly” are neceſſary, even in a Count. 


r 


Hale's Hift. P. C. 2d Vol. pa. 183, ſays © That the ſame Cer- 


« tainty is required in an Indietment for Goods, as in Treſpaſs for 


Goods; And that Certainty is much more neceſſary in an I1ndet- 
% ment than in Treſpaſs.” 2 Hawk. P. C. 225. c. 25. 59. proves 
alſo that Indictments muſt be certain. Weſt's Precedents 2d Part, 

Title Ind:i#ments and Offences pa. 102. b. § 97. is an Indiciment 
for a Conſpiracy fa!ſely &c, to indict. | 


The preſent Indictment is only“ That they wickedly and mal:- 


« cjoufly conſpired to indict this Man:“ Which may be true; And 
yet it might not be FALSELY. It muſt be th malicious and falſe; 


to make it indictable as a Conſpiracy. 


The Offence conſiſts in the unlawful Agreement to indict. falſely 


and maliciouſly: And ſuch an unlawſul Agreement“ maliciouily to 
5 indi&FALSELY, would be indictable, though never carried into 


Execution. But Nothing more than the malicious Agreement zo 
dict this Man“ appears in the Charge itſelf of this Indictment. 


* P. 996. * Second Point. As the Charge itſelf is only general, The ſetting 
2d Point. forth the Indictment verbatim, afterwards, can not help this Defect 
in the Charge. „„ oigy 


AS 24 E. z. There are two Inſtances of * vi//ainous Judgment being awarded : 
| pe 3400 34: b, 27 Aſſize, pl. 59. fo. 141. b. (by Inqueſt;) 46 Aſige, 11. jo. 307. 
Do id ele (by Indictment.) But in neither of them does it appear that 


they were attainted of Conſpiracy.” 


vulainous the Conſpiracy was for a Capitol Offence : It is only ſaid © That 


Judgment 
at lage, in | 
; Hawk. P. C. Lib. 1. c. 72.9. under the Title Conſpiracy, ſays 


„ That he who is convicted at the Suit of the King, of a Con- 

ſpiracy to accule Another of a Matter which may touch his Life, 

| *© ſhall have the v//[azmous Judgment, which is given by the Com- 
* mon Law and not by any Statute.” And the wzllamous Judg- 


ment is certainly the proper Judgment, where the Conſpiracy is 


co indict for a Capital Crime.“ But then the Capital Offence 
ought to be EXPLICITLY ſet forth: A Crime liable to be puniſh- 


ed Capitally, is not enough, without ſpecifying WHAT Capital 
„Crime.“ For this is a Matter of Law : And therefore the Fury are 


not the proper Judges of 2. And the Want of this Allegation, 
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if it be omitted} in the Chaves of the Conſpiracy itlelf, can not be 
ſüpplied by any Thing that precedes or comes after. 


ED The ConsSPIRACY 77/e/f is the Offence indictable, though no In- 

__ diFment be drawn up or found, or any Thing done in Purſuance 

of ſuch Conſpiracy. And # there was 70 /juch Conſpiracy, then 
there could be no Indictment according to it. So that the Charge 
itſelf is here inſuficient. But it theſe ſubſequent Words could be 
connected with it, yet at moſt, it is a Charge by way of IMPLICA= 
TION only; not a clear direct pojutrve Charge. 


He therefore inſiſted upon theſe two Things: 
1ſt. This i is a Charge of a a mere Conſpiracy © to indictꝰ only; not 


of a Conſpiracy to indict FALSELY: And if it be not good, no 
e can — given upon this inſufficient Indictment, 


a 2 GY e SIE is 70 


2dly. It cannot be made good by any IMPLICATION, if not po- 
_ ſitively and directly alledged at firſt. 2 Hawk. P. C. pa. 227. c. 25. 
§ 6-. is expreſs to this Purport. Hale H. P. C. 2d Vol. 182, 183. 
4 Co. 44. 6. Vaux's Caſe, (for poiſoning Nicholas Ridley. Staundford 
P. C. Lib. 2. Title Enditement, c. 31. pa. 96. b. is expreſs “ that 
an Indictment zs not good, which mult have an Argument or Im- 
« plication to make it good.” Certaiuty in Indictments is the Sub- 
jects Secur 3j ps To fs mh a 


WOE eee 


V 12 
EE 
I 
3 
* 


The Peocaddnts 7 in . 82 Fo 85. are not ſuch Precedents * P. 997- 
as that any Tg. can be collected from them. 


5 Gould, contra, pro Rege. The Term Conſpiracy” 18 ; always rf Point. 
taken 1 in Maid fete. 80 it appears by the Regiſter, 


There is but One Count in this Indictment ; And the Whole of 
it muſt be TAKEN TOGETHER, as One Charge : It is not to be 
ſeparated and divided, One part of it from another. It conſiſts of 
the Inducement, the Charge itſelf, and the recited Indictment, 
(which 1 is let forth verbatim. * 


This is an Tadiement it Comme Law. 2 Inft. 562. ſays ! The 
« Statute of 33 (or as he ſays it really was, the 21) Ed. 1. intitled 
« A Definition of Conſpirators, 1s in Afrrmance of the Common 
6 Law.“ 


In 6 Mod. 186. Rex et Regina v. Beſt, per Hol.“ A Conſpira- 
D loquendo, or a Confederacy to charge One falſely (with- 
< out more) i zs a Crime: though it be not an Indictment for a for- 
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FJ, ante. 


e hat _ did wickedly and maliciouſly conſpire falſely to indict 


* P. 998. 


2d Point. 


% med Conſpiracy, flri#ly ſpeaking ; which requires an Infamous 
* Judgment and Loſs of liberam Legem.” 


No Villainous Judgment has been given, ſince the Time of E. 3. 


In F. N. B. jo. 253. g vo. Edit. of 1704. (and alſo of 1718.) 


The Form of the Writ is Oftenjur QJuare Conſpiratione inter Eos 
2 przhabita, prefat' A de &c indictari, et ipſum ei occaſione capi 
« &c, falſo et malitioſè procuraverunt; ad &c, et contra &c provis. 

So that there, the © faſſely and malicioufly” is applied to the Ind &. 
ment, not to the Conſpiring. 2 Inſt. 562. The Caſe of Welbye (for 


citing in the Spiritual Court, ) does t charge the Conſpiracy to be | 


falſe; but e malicious. 


1 Hawh. P. C. c. 72. pa. 189 to 19 1, ſhews that if tete be a a 


C onſpiracy, it is punithable in an wenne Manner. Conſpiracy, e 
vi Termini only, is indictable. 


' Tremaine's Entries, 8 5. Rex v. 8 only charges 68 That ; 
« illicitè diabolice nequiter et malitioſe conſpiraverunt (to gp. 


« with an Attempt to bugger,) without the Word FArso.” It is 
not neceſſary to apply the © falſo et malitioſe” to the Conſpiring. So 


that the * falſely wickedly and maliciouſly” does here e come in, in 
its Proper Place. 


Gen bers! 75  ſufftcient 8 It appears, and i 1s found, 


40 this Man. And this is an Indictment at Common Law. 


3 Inf. 143. in making the lawful Acquittal of the Party herd 
a 1 to conſtitute the Guilt of the Offender, lays down a Pro- 


poſition, which is not true. And this appears clearly by Haro. P. C. 
Lib. I. c. 72. Pa. 189, 190. and is confirmed by the Poulters Caſe 


in 9 Co. 56. And ꝙ Rep. 56. b. Les Poulters Caſe, mentions the Com- 
mifſion; Which does not ſpeak of Conlpiracies. executed, but only 


of '** Conſpiracies” in general. 


As to the 2d Obje&ion—Iti 18 an ls ES * to con- 


£ ſpire to indict a Perſon, falſely and maliciouſly, of so Capital 
Crime, in general; And then accoRDING r ſuch Conſpiracy, af- 
terwards a&ually to indict him, falſely and ee for a PART I- 


CULAR Capital Crime. 


The Indictment es e contra form” Statut: And there- _ 
fore the Court may e the Villainous Judgment, if they think 


Leober. | 2 
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Mr. - York. Davk: in Reply—There is a Diſtinction 8 a 
Writ of Conſpiracy, and an Indictment for a Conſpiracy. In an Ac- 
tion, the Damage is the Giſt of the Action; And therefore the Writ 
and Declaration muſt charge That he was indicted and ſu/tamed 
Damage: But that is not neceſſary, in an Indifment; which is for 
an Offence againſt the Public. And this Diſtinction explains Ld. 
_ Coke's Meaning in 3 Inſt. 143. es 


of It's being after Verdict or before Verdict, makes no Difference. 
Hale's 2 H. P. C. 193. is expreſs © That a defective Indictment is 
« not aided by Verdict. For an Indictment is not within any of the 
th Statutes of PE! None of them extend to an Indictment.” 


It is not denied © That this is an Indictment for a mere Conſpiracy 


« ONLV, and nothing more: And there 1 is no Allegation of it's be- 
ws a Jalſe One. 


upon it. 


Lord Mantrit think of it; pie Argument turns 


upon it 8 being an Indictment for a Conſpiracy only. 


M. Juſt. Denis the Caſe of Moor v. | Kinnerſley, It was 


holden 5 that: an Indictment would lie for a Conſpiracy only.” 
Con ADVISARE VULT., 


N. B. The Defendants (who had been hronghe in into Court by 
Virtue of the Habeas Corpus,) were now committed to tha 


Marſhal, while the Court took Tune to confider. 
* On Wedneſday 14th May 1760, 
| Tad MANSFIELD delivered the Opinion of the Court, 


He ſtated the Caſe, and the Objections, ; (Which, He faid, had 
been very ingeniouſly argued :) 


But, They All agreed that in Reality there was no Colour 


for them. 


Ir this had been a bare unexecuted Conſpiracy, which had never 


taten Effect, (as that in Kinnerſley's Caſe was,) the Objections might 
have had more Weight : (though He gave no Opinion, He ſaid, what 


Degree of Weight they might have had even in hat Caſe.) 


PasT IV. Yor, I. 4 M But 


Therefore the Inditment i is bad : And no Judgment can be given 


* P. 999. 
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long kept in 


May 1760, Rex ver. March, Deputy Governo 


Faſter Term 33 Geo. 2. 


But here is much more than a BARE Conſpiracy without Effet. 


Here is an Overt Act laid, as I may call it; And it is found © That 


ce the Defendants, ACCORDING To the Conſpiracy Combination and 
Agreement between them before had, actually pip, falſely wickedly 
« and maliciouſly and without any reaſonable or probable Cauſe, 


« 71d; this Man; And the very Indictment itſelf is particularly 


ſpecified in the preſent One. 


So that this was a complete formed Conſpiracy, actually ARRIEU 
»The Fact into Execution. * 5 e 


Was, That 
though Gz/- 


oe was in- We ate All very clear, that there is no Colour for the Objections, 


_ e in the preſent Caſe; And that the Rule ought to be diſcharged. 
ged, for want | | | | | 0 | e e e 


of Proſecution; 


es Per Cur. The RuLt to ſhew Cauſe Why the Judgment 
bi ſhould not be arreſted, was DISCHARGED. V. piſt. 1027. 


been aQually 
indica, and 


Priſon upon | | 85 | 

ſuch Indick- | | MEE Lt 
„ Rex ves. Turkey- Company 5 
„ Or (rather noẽ- , 


: Company. 4 HJ. ante 94 I» / 


ey ante A;. Which had iſſued ſince the + laſt Motion: Which Mandamus and 
> Retarn were u-folowe ee 


The Writ was directed to Jobn March, Deputy Governor of the 
Company of Merchants of London trading into the Levant Seas, com- 


monly called the Turkey-Company. 


*P.1000, *ltrecited that Whereas ſince the 24th Day of June 1754, that 
is to ſay, upon the 13th Day of November now laſt paſt, (and the | 
| Writ bore Teſte on the 1275 February, 33 G. 2.) Isaac Rocrrs 
(being then a ſubject of this Realm of Great Britain, and alſo One 
of the People commonly called Qu ARK ERS, ) deſiring Admiſſion into 
the ſaid Company, did in due Manner make and ſubſcribe his ſolemn 
Affirmation and Declaration in that behalf requiſite, before William 
Alexernder Eiq; and Sir Milliam Stephenſon Knt. two of his Majeſty's 
Juſtices aſſigned to keep the Peace in and for the City of London, 


and allo to hear and determine divers Felonies Treſpaſſes and other 
Miſdemeanours committed within the ſaid City; And Whereas the 
faid 1/aac Rogers, after the making the ſaid Affirmation and Decla- 
ration as aforeſaid, offered Himſelf and did make Requeſt to him the 


* 


1 


_ aid Fobn March, to be ADMITTED into the ſaid Company; and did 
EO then 


r of the Turkey- | 


\ HIS Caſe, (purſuant to what had been before ſettled) came on 
in the Crown-Paper, upon the Return to a Manramys 


r e C 
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then tender to Him, for ſuch his Admiſſion, for the Uſe of the 


{aid Company, the Sum of 20/. and at the ſame Time did alſy 


produce to Him a Certificate under the Hands and Seals of the ſaid 


William Alexander and Sir William Stephenſon, the Juſtices afore- 


ſaid, Certifying “ that on the 13th Day of November in the Year of 


«© our Lord 1759, the abovenamed Jſaac Rogers, One of the People 


called Qu AK RRs, appeared before them (the ſaid Juſtices,) and 


*« had to Him adminiſtered, by them, the above ArriRMarTIoOn ;” 
Yet he the ſaid Fohn March, well knowing the Premiſſes, but not 


regarding his Duty in this Behalf, hath abſolutely ref/2d, and yet 
doth refuſe to admit the ſaid Tſaac Rogers into the ſaid Company; In 
Contempt &c, and to the great Damage and Grievance of the ſajd 


Tfaac Rogers, and in manifeſt Injury of his Eſtate &c : We there- 


fore, being willing Sc, Do Command Cc, That immediately after 
the Receipt of this our Writ, You adm or cauſe to he admitted the 
ſaid I/aac Rogers into the ſaid Company of Merchants trading into the 


Levant Seas, commonly called the Turtey-Company ; or ſhew to 


Us Cauſe to the Contrary thereof; Leſt Sc. And how &c. Wit- 
neſs &c. | e 


The RETUENV— The Anſwer of John March, Deputy Governor 
5 of the Company of Merchants of England trading 
into the Levant Seas, commonly called the Tar- 


1 ey-Company, to the within Writ. 


1 bn March, Deputy Governor of the Company of Merchants 
of England trading into the Levant Seas, commonly called The 


Turkey-Company, in the within Writ called © The Deputy Gover- 
« nor of the Company of Merchants of London trading into the 


LTevant Seas, commonly called The Turkey-Company,” (to 


whom the ſaid Writ hath been delivered,) Do moſt humbly Certify 


and Return to &c; That long before [/aac Rogers, in the ſaid 
*within Writ named, offered himſelf to me to be admitted into the 
ſaid Company, to wit, in the 26th Year of His preſent Majeſty's 
Reign, by a certain Act of Parliament, made at a Seſſion of Parlia- 
ment of our Lord the preſent King held at Veſtminſter in the 
County of Midaleſex on the 11th Day of January in the Year f 
our Lord 1753, in the 26th Year of the Reign of his preſent 
Majeſty, intitled An Act for enlarging and regulating the Trade 
into the Levant Seas,” It was and is (amongſt other Things) 


enacted that from and after the 24th Day of June 1754, a cer- 


« tain OATH (the Form of which is ſet forth in the ſaid Act) in 
<< lieu of the Oath theretofore taken by Perſons upon their Admiſ- 
, fjons to their Freedom in the ſaid Company, ſhould be taken by 
« EVERY Perſon, upon his Admiſſion to his Freedom ; either before 


«© the Governor or Deputy Governor of the faid Company, or be- 
« fore two of His Majeſty's Juſtices of the Peace {who were and 


are 


* P. 1001. 
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Eaſter Term 33 Geo. 2. 
are thereby reſpectively impowered and required to adminiſter 
“ the ſaid Oath :”) Which Juſtices are thereby required to certify 


under their Hands and Seals, That the ſaid OaTu was taken 
&« before them.” . 


And I do further humbly certify and return to our ſaid preſent 
moſt ſerene Sovereign Lord the King, That the ſaid J/aac Rogers, 


in the ſaid Writ named, hath NO faben, but hath REFUSED f fate 


the ſaid OaTu by the ſaid laſt mentioned Act of Parliament re- 
quired ; either before the Governor or Deputy Governor of the ſaid 
Company, or before two of His Majeſty's Juſtices of the Peace: 
AND THEREFORE I cannot admit or cauſe to be admitted Him the 
 faid Iſaac Rogers into the ſaid Company of Merchants trading into 
the Levant Seas, commonly called the Turꝶey-Company, as by the 
ſaid Writ I am commanded. „„ „„ 
og John March, Deputy Governor. 


Mr. Norton argued, (on IWedneſday laſt) for the Mandamns. 


The only Queſtion was, Whether a Qu AK ER, who has in due 


Manner made and ſubſcribed his soLEMN AFFIRMATION ANU 


DECLARATION to the Effect of the Oath, can be admitted to 


the Freedom of this Company without actually taking the OAr i ap- 


pointed by the Act of 26 G. 2. c. 18. F 2. enabling every Subject 
of Great Britain, deſiring Admiſſion into that Company, to be ad- 
mitted into it, upon paying or tendering 20 J. 


He argued that he ought to be admitted to this F reedom. The 


Act of 22 G. 2. c. 46. § 36 (& penult.) pa. 945. (for allowing 
Quakers to make Affirmation in Caſes where an Oath is or ſhall 
be required) extends to a// Caſes of Oaths of al! Kinds, required 
dy any Act of Parliament to be taken by Quakers : And the three 

P. 1002, * Exceptions in the Proviſo, excluding them from“ being thereby 
ti, qualified or permitted to give Evidence in any Criminal Caſes, 


« or to ſerve on Furies, or to bear any Office or Place of Profit in 


« the Government,” ſtill more ſtrongly ſhew the Senſe of the Legi- 


ſlature. And this Caſe is zo? within any of theſe 3 Exceptions: It 
is only a Claim of an Admiſſion into a frading Corporation; 
any Emoluments from the public Offices of Government. 


But this Queſtion has been already determined in the Caſe of Rex 


v. Morris, P. 10W. 3. B. R. 1 Ld. Raym. 337. upon a Manda- 
mus to admit Morris (who was a Quaker) to his Freedom of the City 
of Lincoln; He having ſerved an Apprenticeſhip there, for 7 Years. 


Cartbew 448. S. C. Rex v. Maurice, Mayor of Lincoln. 5 Mod. 
402. S. C. Rex v. Mayor Lincoln It was holden . That the Qua- 
«« ker gb take the ſolemn Affirmation (by the Act of 7, 8 V. z. 


— dh DA 34.) 


not of 
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«© 6. 770 iuſtead of the Oath, And that ſuch Freedom was ot 2 


ce place of Profit in the Government within the Meaning of the Ex- 
ception in that Act. 


Lord Mansrint b This Caſe explains the Proviſo 1 in this Act 
of 22 C. 2. and the Declaration I hat it was made to explain 
N %a Doubt, Whether the Solemn Affirmation preſcribed by 
N X05 ee could be allowed and taken inſtead of an Oath, in 
| any Caſe wherein by any Act or Acts of parliament an Oath 
| cis required; unleſs the {aid Affirmation or Declaration be by 
| | « ſuch Act or Acts of Parliament particulariy and „ 4.— 


% rected to be allowed and taken inſtead of ſuch Oath. 5 


Mr. Harvey, for the Turkey-Company, argued (1ſt) That this 
Caſe was act within the Purview of the Act (adly. ) That if 1 it is. 
yet it z5 within the Meaning of the Exception. 


| Firſt— The At did not mean to give Quakers any Privilege of 
= Affirming inſtead of Swearing, where they were not under ſome Pe- 
nalty or F. orfeiture, or had ſome antecedent Right veſted in them. 


e e 


The Act of 13, 14 C. 2. c 1. was highly penal upon Quakers. 

1 M. e. 18. F 13. {the AQ of Toleration) gave thein ſome 
Indulgencies. 7, 8 W. 3. c. 34. permits the folemn' Affirmation or 
Declaration, inſtead of an Oath, under the 3 Exceptions which have 
been mentioned. 8 G. 1. c. 6. (which 1s the Act recited in this 


Ack of 22 C. 2. c. 4.) alters the Fo mn of the ſolemn Athrmation or 
Declaration. 


The enacting Part of the Act of 22 U. 2. c. 46. 9 26, 37 (a 
Hotchpot Act,) does indeed extend the folemn PLAT or De- 
claration to a// Caſes wherein, by any Act or Acts of Parliament 
x then in Force or thereafter to be made, an Oath is allowed or requi- * P. 1003. 
red; although no particular or expreſs Proviſion be therein made for 
it. But this Act itſelf, in it's Purvrzew, is a good deal confined, and 

extends only to their giving Teſtimony: The Words are —“ By reaſon 
«© of which Doubt, the Teſtimony of the ſaid People called Quakers 5 
x6. 18 frequently refuſed, whereby the ſaid People, and Others re- 


«« quiring their Evidence, are ſubjected to great Inconveniences . 
hls herefore Ec be it enacted &c,” 
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Secondly They are within the third Exception contained in the 
Proviſo of this Act of 22 C. 2. 36. for it is a Place of Profit. 


In the Caſe cited, it was an Office in a Corporation, without 
Profit. 


PART IV. VoI. II. 4 N ” This 


Faſter Term 3 3 Geo. 2. 


R 


F. 1004, 


—— — — 


This is not a Place under the Crown, or under the Government: 
But it is * Id the Government, (which is the Expreſſion uſed in 
the * Act ;) as Corporations for managing Trade, are Part of the 
Government, And the very PRINCIPLES of the Quakers are prejud:- 
cial to trading Corporations carrying on great Trade in foreign Coun- 
tries; as their Rights often require to be ſupported by Force, as 
well as (in the preſent Cafe) with Pomp and Shew 128965 their Am- 


baſſador at the Port.) 


This Caſe may be diſtinguiſhed from the ad; Caſe of Rex v. 


Morris: For that was a Right to the Freedom of a particular Place, 


acquired by ſerving an Apprenticeſhip there; And it appears from 
5 Mod. 403. that the Man had there an. antecedent veſted Right; viz. 
by having ſerved ſuch Apprenticeſhip ; Whereas here is 70 antece- 
Sek veſted Right; but only a general Claim, common to all other 
Subjects. 


Mr. Norton in Reply The Acts relating: to Chickers 4s All . 
them give Privileges and Indulgencies to the Species of Diſſenters, 
called Quakers: So, particularly, it appears from the Preamble 


to 8 G. 2. c. 6. which ſpeaks of them with high SAR and Com- 


mendation. | 


The Caſe cited ſhews that there was a Profit to the 8 | 
(viz. a Vote for Members of Parliament, and alſo Paſture in a Com- 
mon ;) And that they had a. Government in their Corporation: 
Whereas this is a mere iroung Company. 


Here. is juſt as much an antecedent Right, as there: Was in that 


Caſe. Our Claim is founded upon ſuch a Right. 


Therefore He prayed a. ;Peremptory Mandamus, commanding the 
Company to admit him. 


* Lord a faid. He could not even n ſtart a Doubt; 4 the | 
Point was ſo clear. 


This can never be conk dered as a Place of Profit i in che Govern- 
ment. And the Caſe cited is ſtronger than this: There was a 
Right to wore in Elections to Parliament, as well as a Right to have 
0 ommon of Paſture. 


However, As Mr. Juſt. DENISON choſe: to read the Act of Par- 
liament at more Leiſure, before He gave a 8 and direct Opi- 
nion upon the Qeſtion; ; 

4 | Ter 


Eaſter Term 33 Geo. 2. 


— 


Tur Cour therefore took a few Days to conſider of it. And 
Lord MansFIELD now delivered the Reſolution of the Court. 


He ſaid, It was not poſſible to find any Colour of Doubt. It 
was very clear, He ſaid, on the Act of * King William: 


| And the . 5, 8 77. 
Caſe of the Mayor of Lincoln 1s al Determination in Point. 


36% . 


The Preamble of the 26th Section of 22G. 2. c. 46. recites, as the 
Reaſon of the enacting Part, That a Doubt had ariſen Whether 
the ſolemn Afirmation of Quakers, preſcribed by 8 G. 1. could 

be allowed in any Caſe where an Act of Parliament had required 
an OaTn ; Unleſs the Afirmation be by ſuch Act particularly 
and expreſsly directed to be allowed and taken inſtead of ſuch 
Oath :” For removing which Doubt, it enacts that “ in ALI. 
ſuch Caſes, upon Acts of Parliament then in Force, or thereafter 
to be made, which direct or require an Oath, it h be allowed, 


although no particular or expreſs Provition be made for that Pur- 
4 882 in ſuch Act or Acts. a 
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As to its being « an Office or Place of Profit in the Govern- 


% ment — It is impoſſible to ſupport that Notion : For it can 
never be conſidered in har Light, moſt certainly. Even the Re- 
mittances of public Money for the Uſe and Account of the Govern- 
ment, if given by the Miniſtry to Quakers, may be very profitable 


_ Appointments to the Remitters: But yet, 2 75 are 720 Places or 
* Offices in the. Government. 
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This Man's Claim is nothing more than to be e into a 
3 of MERCUANTS trading to a particular Part of the 


World. And ſurely, there can be no Pretence to call THIS a Place 
or „ Office of Profit in the Government. 
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Therefore this Return mal be quaſhed ; And there muſt be a *P. 100 5. 
peremptory Mandamus. 


RvLE accordingly ; 2 UL. That the Return hs quathed, for 


the Inſuthciency thereof; and that a PEREMP.TORY Mau- 
-DAMUS do. iſſue. 5 
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Moles 2. Macſerlan. 


ORD MANSTIELD delivered the Reſolution of the Court in 
„this Caſe; which food fer their Opinion, „ Whether the 
« Plaintiff could recover againſt the Defendant, in the freſert Form 
«© of Action, (an Action upon the Caie for Myney had and received. 
«« 19 the Plaintiff's Uſe;) Or whether He ſhould be obliged to brin 


a Special Action upon the Contract and Agreement between them. 


I[t was an Action upon the Caſe, brought in rh Court, by the 
now Plaintiff, Moyes, againſt the now Defendant, Ma gferlan, (here- 


| tofore Plaintiff in the Court of Conſcrence, againſt the ſame Moſes 


now Plaintiff here,) for Money had and recerved to the W Maſes 


the now Plaintiff in hrs Court. 


The Caſe, as it-came out upon Evidence and without Diſpute, at 


N. = Prius before Lord Mangfie' at Cuild- ball, was as follows. 


It was clearly proved, That the now Plaintiff Moſes, had 1 


fed to the now Defendant Macſerlan, four ſeveral Promiffory Notes ; 
made to Moſes Himſelf by One Chapman Jacob, for 395. each, for 


Value received, bearing Date 7th November 1758 ; "And that this 
was done, in order to mible the now Defendant Macferlan to re- 


cover the Money 1 in his Own Name, againſt Chapman Jacob. But pre- 
vious to the now Plaintiff's indorſing theſe Notes, Macferlan aſſured 


Him “ that ſuch his Indorſment ſhould be of no Prejudice to Him: 


And there was an AGREEMENT frened by Macferlan, where- 


by he (amongſt other Things) expreſsly agreed © That Mejes ſhould | 
" not be liable to the Payment of the Money or any Part of it; and 
„that He ſhould r be prqjudiced, or be put to any Coſts, or any way 
45 ſuffer, by reaſon of ſuch his Indorſement.” NoTwITHSTAND= | 


ING which expreſs Condition and AGREEMENT, and contrary thereto, 


the preſent Defendant Macferlan ſummoned the preſent Plaintiff Mo- 


ſes into the Court of Conſcience, upon each of theſe 4 Notes, as the 


Indor ſer thereof reſpectively, by 4 ſeparate Summonſes. Where 
upon Moſes, (by One $Sz:7t5 who attended the Court of Conſcience 
at their ſecond Court, as Solicitor for him and on his behalf,) ten- 
dered the ſaid Indemnity to the Court of Conſcience, upon the firſt of 


* p. 1006, the ſaid four Cauſes; and offered to give Evidence of it and of the faid 


Axrreement, by Way of Defence for Moſes in that Court. But the 
Court of Conſcience rejected this Defence, and refuſed to receive any 
vidence in Proof of this Agreement of Iademnity, thinking that they 
had no Power to judge of it; and gave Judgment againſt Maſes, upon 
the more foot of bis Indorſement, (which He Himſelf did not at all 
diſpate,) without hearing his Witneſles about the Agreement c that 


6 © he - 


Eaſter I erm 33 Geo. 2. 


he ſhould not be liable: For the Commiſſioners held this Agree- 
ment to he no ſuilicient Bar to the Suit in ei, Court ; and conſe— 


quently decreed for the Plaintiff in that Court, upon the undiſputed 


Indrfſement made by Mojes. This Decree was actually pronounced, 
in only One of the 4 Cauſes there depending: But Mz/es's Agent, 
(tinding the Opinion of the Commiffioners to be as above mention- 
ed;) Pein the Maney into that Court, upon % the four Notes; and 
it was taken out of Court by the now Defendant Macferlan, (the then 
Plaiatiff in that Court,) by Order of the Commiffioners. 


All this Matter appearing upon Reiderice before Lord Mansfie d at 


NN prius at Guildhall, there was no Doubt but that, upon the 
Merit, the Plaintiff was intitled to the Money: And according- 

ly, a Verdict was there found for Moſes, the Plaintiff in this Court, 
for 6/. (the whole Sum paid into the Court of Conſcience;) but ſub- 
ject to the Opinion of the Court, upon this Queſtion, © Whether 
« the Money could be recovered in the PRESENT FoRM of Action, 


Or whether it mult be recovered by an Action 4 0 7po1 the 
6c SPECIAL AGREEMENT only.” 


On Saturday the 25th of April lalt,— — 


Mr. Morton, on behalf of the Defendant- Aae a moved 1 ty 


| ſet aſide this Verdict found fr the Plaintiff; and to have Leave to 


enter up Judgment agaluſt the Plaintiff, as for a Non-Suit. 


And in order to ſhew that the Action was no? e in it's 
preſent Form, He laid down a Polition © That [ndebitatus Afſunpit 
will not lie, but where DEBT will lie.“ It lies not upon a Mager; 


nor upon a mutual Aſjumpjit ; nor againſt the Acceptor of a Bill of” 
Exchange; Neither will it lie for Money won at Play : For it will 
never he, but where Debt will lie; And can never be, upon mutual 


| Promiſes. 1 Salk. 23. Hard's Caſe; and © Mod. 128. Sni. v. 
. Atery, are expreſsly lo, in Terms 


And, to maintain Debr, ho” mutt be either an expreſs Contract 
broken; or an implied Contract broken. But there is zo Contract 


: einher exprets or implied, That Mojes would have this Cauſe of 
Action againſt Macferlan:“ Chapman Jacob was only to pay Ma- 
2 the Money en it ſhould be reco vered by Macferlan. An In- 
* dortement of a Promiſſory Note is a Juit Cauſe of Action: 


Macjerlan recovered this Money, of Mzjes the Indorſer, by Judg a- 
ment of a Court of Jultice. 


But his Action, © for Monzy had and received to his Uſe,” is not 


the proper Way of ſetting right the Fudge? of a Court of Juſtice. 
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This Agreement could not repel the Action before the Court of 

2 onſcience: It was only the Subject of an Action to be brought por 
77/61, This appears from the Caſe of Beſton v. Robinſon, in Cro. 
ac, 216; Where Beſton was in Execution upon a Statute Merchant 
at the Suit of Robſon; and brought an Audits Qrerela, and produ- 
ced Articles between Him and Robinſon, as a Diſcharge : Which 
was hoiden 72:7 good, to diſcharge him of the Execution; But that 
his Remedy was to have an Action of Covenant upon them. So in 
i Bulſtr. 152. Anon'; By Williams and the Reſt of the Judges, If 
the Party be taken and impriſoned upona judgment and Execution, 
„ where he has paid the Money, He ſhall not have a Super ſedeas 
<« quia erronice, nor no Remedy, but only an Auditd Querela : And 
c upon Promiſe of Enlargement, and not performing it, an Action 
on the Caſe only lieth for this, and 10 other ater el 


Mr. Norton contra for the Plaintiff 


We luve not i our Action: We were not conſined to 
bring an Action upon the Special Agreement; but were at Ltberty 
to bring this Action, © for Money had and received to our Uſe,” to 
recover this 8 unfairly received by the Defendant. 


I FE not agree to the Poſition, cc That Aſn f will not lie, but 
e dert Debt will lic.“ 


In the Caſe of Aſtley v. 1 * This Pane Was ſettled, OE. 
65 „ That wherever a perſon has wrongfully paid Moncy, He may have 

). it back again, by this Action for Money had and received to his 
“ Uſe.” And yet in that very Caſe, there was another Remedy. 
And there was the e, of the N too. 


80 Hiewile for Money paid on a Contract which is never per- 
formed. 


So, on a Wager TR a | Horſe-Race,) againſt the Stake-liolder, 
after the Thing 18 completed and over. 


And no Inconvenience can ariſe : \ Thing is done and 
finithed, in the preſent Caſe; And no Writ of Error lies to the 
Court of Conſcience; nor can it's Judgments be over-haled. 


*TheCounrT, 1 heard the Counſel on both Sides, took 
Time to adviſe. 


Lerd MansFIELD now delivered their unanimous Opinion, in 
Favour of the preſent Action. 


4 . | | 2 75 There 
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There was no Doubt at the Trial, but that upon the Merits the 
Plaintiff was intitled to the Money: And the Jury accordingly 


found a Verdict for the 61. ſubject to the Opinion of the Court 


upon this Queſtion, Whether the Money might be recovered by 
„this Form of Action,” or © muſt be by an Aclion upon the ſpecial 


Agreement only,” 


Many other Objections, beſides that which aroſe at the Trial, have 


Vince been made to the Propriety of this Action in the preſent Caſc. 


The iſt Objection is, © That an Action of Deb: would not lic 1ſt Ol jedtion. 


e here; and no Aſumpfit will lie, where an Action of Debt may 


not be brought: Some Sayings at N privs, reported by Note- 

Takers who did not underſtand the Force of what was ſaid, are 
quoted in Support of that Propoſition. But there is no Foundation 

for it. 


It is much more plauſible to ſay, © That where Debt lies, an Ac- Anſwer. 
tion pon the Caſe ought not to be brought.” And that was the 
the Point relied upon in * Sud s Caſe: But the Rule then ſettled and 


followed ever fince is,“ That an Action of Aſſumpfit WILL lie in 


% many Caſes where Debt lies, and in many where it does 25 lie,” 


A main Inducement, originally, for encouraging Actions of A, 

ſumpſit was, Jo take away the Wager of Lau: And that might 
give Riſe to looſe Expreſſions, as if the Action was confined to Caſes 
only where that Reaſon held. 


2d Objection.— That no Aſump/it lies, except upon an expreſs 


or implied Contract: But here it is impoſſible to preſume any 
Contract to refund Money, which the Defendant recovered by an 
e agverſe 00. EE | | 


Anſwer. Ir the Defendant be under an Obligation, from the 
Ties of natural Juſtice, to refund; the Law implies a Debt, and 
gives this Action, founded in the Equity of the Plaintiff's Caſe, as 
it were upon a Contract (© quaſi ex contrattu,” as the Roman Law 

expreſſes it.) = 1 8 35 „ 


This Species of Aſſumpfit, (“ for Money had and received to the 
« Plaintiff's Uſe, ) lies in numberleſs Inſtances, for Money the 
*Defendant has received from a rh Perſon; which he claims Title , 

to, in Oppoſition to the Plaintiff's Right; and which he had, by 
Law, Authority to receive from ſuch third Perſon. 
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after Term 33 Geo; 2. 


zd Objcction. Where Money hes been recov cred by the TunG- 


ENT of a Court having compet-nt Juriſdiction, the Matter can 
never be brought over again by a new Action. 


Anſwer, It is moſt clear, “ that the Merits of a Judgment can 
« never be 9ver-baled by an criginal Suit, either at Law or in 


en quit. ” Till the Judgment 1s ſet aſide, or reverſed, it is con- 
clnfive, as to the ſubject Matter of 1 it, to all intents and Purpoſes. 


Aut the Ground of this Action is CONSISTENT with the Judg- 
ment of the Court of Conſcience: It admits the Commiffioners did 


8 They decreed upon the Indorſement of the Notes by the Plain- 


- Which Indorſement is not now diſputed. The Ground upon 
W ich this Action e was no Defence againſt that Sentence. 


It is ; enough for Us, that the Commulioners ad; judged 0 They 
&« had 720 Cogniſance of tick Collateral Matter.“ \We can not cor- 
rect an Error in their Proceedings; and ought to ſuppoſe what is 
done by a final Juriſdiction, to be 1:7ht, But We think, the 


„ Commiſſioners ard right, in refuſing to go into ſuch Collateral 


&« Matter.” Otherwiſe, by Way of Defence againſt a Promiſſory 


Note for 305. they might go into Agreements and Tranſactions of a 
great Value: And if they decreed Payment of the Note, 


| Judgment might mairectly conclude the Balance of a large Account. 


their 


The Ground of this Action is not,“ that the judgment was 
„ wrong ;” but, © that, (for a Reaſon which the now Plaintiff 


„could not avail himſelf of againſt that Judgment, ) the Defen- 


Hall, I declared very particularly, * that the Merits of a 
determined by the Commiſſioners, where they had Juriſdiction, 


« dant ought not in Juſtice to KEEP the Money.“ And at Guild- 


Queltion, 


«* never could be brought Ver age u, in any Shape whattoever.,” 


Money may be recovered by*a b and legal Wa debe and yet 
the Iniquity of keeping that Money may be et upon Grounds 


| which could not be uſed by Way of D- -fence againſt the Jude neut. 


Suppoſe an 1 of a Promiſiory Note, having received Pa — 


neut trom the Drawer (or Maker) of it, ſues and recovers the ſame 


Jo 1010. 


Money from the Jndorſer who knew nothing of ſuch Payment. 


Suppoſe a Man recovers upon a Policy . a Ship preſumed to be 
off which afterwards comes Home;—Or upon the Life of a Man 


* preſumed to be dead, who afterwards appears;—Or upon a Repre- 


ſcutation of a Riſque deemed to be fair, which comes out afterwards 
to be grolsly fraudulent. | 


But 


Falter Term 33 Geo. 2. 


But there is no Occaſion to go further + For the Admiſſion “ that, 
« unqueſtionably, an Aion might be brought upon the Agreement, is 
a deciſive Anſwer to any Objection from the Fudrmeinr. For it is 
the /ame Thing, as to the Force and Validity of the Judeme nt, and: 
it is juſt eually affected by the Action, Whether the Plalutiff brings 
it upon the Equzzy of his Caſe ariſing ot of the Agreement, that the 
Defendant may refund the Money he received; Or, upon the Agree- 
ment itſelf, that, beſides refunding the Money, he may pay the Coffs. 
and Expences the Plaintiff was put to. 


This brings the Whole to the Queſtion faved at M 7 7 prius, vir. 
« Whether the Plaintiff may elect to ſue by this Form of Action, 


for the Money only; or muſt be turned * to * an Ac- 
tion upon the Agreement.“ 


One great Benefit, which ariſes to Suitors from the Nature of hir 
Aion, i is, that the Plaintiſf needs not flate the Special Circumſtances 
from which he concludes “ that, ex 7guo & bono, the Money re- 

_« ceived by the Defendant, ought to be deemed as belonging to 

% Rim: He may declare generally, “ that the Money was received 

e his Uſe; T and make out his Caſe, at the Trial. 


This is equally beneficial 4 to the Defendant: It is the moſt fa- 
vourable Way in which he can be ſued : He can be liable no fur- 
ther than the Money he has received; and againſt ht, may go into 
every equitable Defence, upon the General Iſſue; He may claim 
2 equitable Allowance ; He may prove aRcleaſe without plead- 
In ſhort, He may defend himſelf by every Thing which 
s 2 that the Plaintiff, ex aquo & bono, is not iutitled to the Whole 
of his Demand, or to any Part of it. 5 


If ho Plaintiff elects to proceed. in this favourable W ay it is a 
Bar to his bringing another Action por: the Arwreement ; though he 
might recover more upon the Agreement, than he can by this 


Form of Action. And therefore, , the Queſtion was open to be 


argued upon. Principles at large, there ſeems to be no Reaſon or: 
Utility in confining the Plaintiff to an Action upon the ſpecial Agrec- 
ment only. 


But the Point has been long felled; and hers have been many 


Precedents: I will mention to You One only; which w s very ſo- 


lemnly conſidered. It was the Caſe of Dutch v. Warren, M 7 G. 
1. C. B. An Action upon the Caſe, for Money had and received to 
the Plaintiff. 8 Ute. 
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* The Caſe was as ſollows Upon the 18th of ai 1720, on 
Payment of 2062 J. 105. by the Plaintiff to the Defendant, the De- 
fendant agreed to transfer him 5 Shares in the He Copper Mines, 
at the Opening of the Books; And for Security of his ſo doing, gave 


him this Note 18th of Auguſt 1720. Ido hereby acknowledge 


to have received of Pip Dutch, 262 1. 16.5, as a Confideration 


© Warren.” The Books were opened on the 22d of the ſaid Month 
. of Auguſt; when Dutch requeſted Warren to transfer to him the ſaid 


&« for the Purchaſe of 5 Shares; which I do hereby promiſe to tranſ- 
ce fer to the ſaid Philip Dutch aſſoon as the Books are open; being 
*« c Shares in the Y/el/b Copper Mines. Witneſs my Hand Robert 


5 Shares ; which he refuſed to do; and told the Plaintiff, “ he 
„ might take his Remedy.“ Whereupon the Plaintiff brought 


this Action, for the Conſideration Money paid by him. And an 


Objection was taken at the Trial,“ that Jie Action upon the Cie, 


Sir Peter 


Ning was then 


'L4- Ch. If 


146 8+. 


« for Money had and received to the Plaintiff's Uſe, would not Jie; 
e but that the Action ſhould have been brought for the Non- Per - 
« formance of the Contract.“ This Objection was over-ruled by the 
* Chief Juſtice ; who notwithſtanding left it to the Conſideration of 


c the Jury, Whether they would not make the Price of the the ſaid Stock, : 


a it was upon the 22d of Auguſt, when it ſhould h: have | been deli- 


vered, the Meaſure of the Damages: Which ney: did ; and gave 


the Plaintiff but 17 th Damages. 


"Aid a Caſe being made for. the Opinion of: the Court of Com 
mon Pleas, the Action was reſolved to be well brought ; and that the 


dec very was right, being not for the whole Money paid, but for 
the Damages, in not transferring the Stock at the Tine; which was 


a Lots to the Plaintiff, and an. Advantage to the Defendant, who 
Was a Receiver of the D, ference- Money, to the PLAINTIFF" s U/e. 


The Covkr ſaid, that the 8 thoſe Actions depends 


on the Notion of Fraud. If one Man takes another's Money to do a 


Thing, and refuſes to do it; It is a Fraud: And it is at the Election 

of the Party injured, either to affirm the Agreement, by bringing 
an Action for the Non- performance of it; or to diſaffirm the Agree- 
ment ab inuitio, by reaſon of the Fraud, and bring a an 1 Action for 


Nager had and received to his Ule. 


The Damages recovered in that Caſe, ſhew the Eiberalic with 
which this kind of Action is conſidered: For though the Defen- 
dant received from the Plaintiff 262 J. 10s. yet the Difference- 
Money only, of 1751. was retained by him againſt Conſcience : And 
therefore the Plaintiff, ex qu,tä ef bono, ought to recover no more ; 
apron to the Rule of the Roman Law“ Quod condiet:9 indebiti 
non datur ultra, quam locupletior factus eft; qui accepit.” 
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8 Ir the five Shares had been of much more Value, yet the Plain- 
tiff could only have recovered the 262 J. 103. by this Form of 


Actlon. 


The Notion of Fx Aup holds much more ſtrongly in the preſent 


Caſe, than in ht. For here it is expreſs. The Indorſement, which 


enabled tne Defendant to recover, was got by Fraud and Falſbood, 


for one Purpoſe, and abr/ed to another. 


This kind of equitable Action, to recover back Money, which 
ought not in Juſtice to be kept, is very beneficial, and therefore 


much encouraged. It lies only for Money which, ex aquo et bono, the 
Defendant ought to refund: It does not lie for Money paid by the 
Plaintiff, which is claimed of Him as payable in Point of Honour 
and Honeſty, although it could not have } 


any Courſe of Law; as in Payment of a Debt barred by the Statutr 


In one Word, The Giſt of this kind of Action is, that the De- 
ſendant, upon the Circumſtances of the Caſe, is obliged by the Ties 
of natural Juſtice and Equity to refund the Money. TS 


Therefore We are All of Us of Opinion That the Plaintiff might 


' ELECT 70 cave any Demand upon the Foot of the Indemnity, for the 
| Cofts he had been put to; and brimg THis Action, to recover the Cl. 
which the Defendant got and kept from him miquitouſly. 


Rut.s—That the Poſea be delivered to the PLAINTIFF. 


Ihe End of Eater Term 1560. 


Trinity 


* P. 1012. 


een recovered from him by 


of Limitations, or contracted during his Infancy, or to the Extent of 
Principal and /ega/ Intereſt upon an Uſurius Contract, or, for 
Money fairly leſt at Play; Becaufe in all theſe Caſes, the Defen- 
dant may retain it with a ſafe Conſcience, though by poſitive Law 
he was barred from recovering. But it lies for Money paid by 
Miſtake; or upon a Conſideration which happens to il; or for 
Money got through Impoſition, (expreſs, or implied ;) or Extortion ; 
or Oppreſſion ; or an undue Advantage taken of the Plaintiff's Situa- 
tion, contrary to Laws made for the Protection of Perſons under 
thoſe Circumſtances. 1” ET 
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33 & 34 Geo. 2. B. K. 1760. 


Crawford very. Powell. 


4 T Hs was a Caſe reſerved at N. if 3 prius before Land Manſ 

field at Guildhall, upon the Trial of an Action for a falſe 

: Grifith Powell, commanding him to deliver to Gibbs Craw- 

ford, the Common Seal, Books, Papers and Records of the Cor- 
poration of Harwich z which the ſaid Crawford claimed to belong 

to his Cuſtody, as having been duly elected Town-Clerk of that Cor- 
_ poration; And his Election was ſet forth in the Writ. To this Writ 
of Mandamus (to deliver the Inſignia &c, ut ſupra) the Defendant. 

Grit Powell returned *. That the ſaid Gibbs Crawford was NoT 

% DULY ELECTED Town-Clerk :” Upon which Return, alledged 

to be a falf e One, the preſent Action was brought. 


The Declaration ſhewed That the Plaintiff Crawford was duly 
elected Town-Clerk Cc, upon the 2oth of March 1758; In virtue 
of which Election, it alledged, that the Common Seal, Books, Pa- 


Return to a Mandamus. The Mundamus was directed to 155 


pers and Records belonged to Him & Eut that tlie e 8 


Powell refuſed to deliver them to Him. The Declaration then. 


ſhewed that the Plaintiff, upon ſuch his Refuſal, did, upon the 12th 


of April 1758, proſecute a Writ of Mandamus returnable on Friday 
next after One Month from Eafter 1758, (being the ſame Writ upon 
which the Action is brought; ) which was accordingly returned vp9r 


the faid Return-Day. 


So that it appeared. upon the Face of the Declaration, that this 
Mandamus was actually returned WITHIN sIxX MonTHs after the 


-—PLintiff's Election to the Office. 
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There was a Verdict for the Plaintiff; But it was objected on the 
Part of the Defendant, That the Plaintiff ought to PROVE i, baving” 


4 "4 aken. 


Trinity Term 33 & 34 Geo. 2 


W 


*f2hen the Sacrament according to the Rites of the Church of England P. 10 +. 
within a Year next before his Election. 


'This Point was reſerved atithe Trial, for the O pinion of the Court, 
and was twice argued ; once, by Sir Richard Lloyd, on Wedneſday 
4th July 17593 and a ſecond Time, by Mr. Gould, on Friday 6th 
June 1760; Beth of them for the Defendant, in Support of the 
Objection. | ; En, ; FS. 


They urged that it was incumbent upon the Plaintiff to /h that 
He was duly elected: And they contended that He could not have 


been duly elected, unleſs He had taken the Sacrament within a_ 


Year ; For by the Statute of 13 Car. 2. Stat. 2. c. 1. © No Perſon 
can be elected into the Office of Town-Clerk of a Corporation, 


*© that ſhall ns! have within One Year next before ſuch Election ta- 
ken the Sacrament of the Lord's Supper according to the Rites 


e of the Church of England; And in Default thereof, Every ſuch 


« Election is thereby declared void. Conſequently, in order to 
make out his Title, He ought to prove his having taken the Sa- 


crament within One Year next before his Election: And his not 


having done this, is without doubt a fatal Objection, upon this 


Statute of 13 C. 2. And it remains equally fatal, even /ince the 
Act for quieting and eſtabliſhing Corporations, 5 C. 1. c. 6. as the 
Return to this Mandamus was made wiTHIN fix Months after the 
Plaintiff's Election. Bo TT. | *V 


By this Act of J G. 1. c. 6. § 3. « No Perſon thereiſter to be 


elected into ſuch Office ſhall be removed by the Corporation or 
«© otherwiſe proſecuted for or by Reaſon of ſuch Omiſſion; Nor thall 
any Incapacity Diſability F orfeiture or Penalty be incurred by tea- 
ſon of the fame; UNLEss ſuch Perſon be /% removed, or ſuch 


« Proſecution be commenced, wiTHIN fix Months after ſuch Perſon's | 


being placed or elected into his reſpective Office &c.” 


But this Act does not affect the preſent Caſe ; where the Return 


was made within zo Months after the Election of the Officer. 


For although ſuch Incapacity and Diſability might be taken away 
by this Statute of 5 G. 1. in a Caſe where Six Months had elapſed 


after the Election, without any Removal by the Corporation or 
Proſecution commenced and carried on with delay; and conſe- 
quently, a Return of © Non fuit electus, founded only upon this 
Incapacity and Diſability, but not made till AFTER Zhe Expiration 
of the fix Months, would indeed be a falſe Return, and the Plain- 


tiff would have no Need (in /uch a Caſe) to prove his having taken 


the Sacrament within a Year; Yet in the preſent Caſe, (where the 


Return is made within the fix Months) it is not a falſe, but a true 


Return, if the Fact was © that He really had not received the da- 


PIT IV. vor- II. 1 „ crament 


Trinity Term 33 & 34 Geo. 2. 


« *crament within a Year next before his Election:“ For, as the In- 
capacity and Diſability ee by the 13 C. 2. ſtands in this Caſe 
unrem ved by the 5 G. 1. the Plaintiff ks till open and liable 
to a Removal by the Corporation, or to a Proſecution to be com- 


menced within the ſix Months. So that there is a vaſt Difference 


between a Return of this kind made i the fix Months (as this 
is,) and a Return made AFTER THE EXPIRATION of the fix 
Months : The former, if ſupported «& the F act, is a true Return; ; 
the latter, a falſe One. 


In the pro ont Caſe, therefore, As this Statute of 5 , . 


had never taken Flare, it was incumbent upon the Plaintift to prove 


that He had taken the Sacrament within the Year next before 
Bis Election; as his Election would otherwiſe be void, by : 


110 


In the Caſe of Tufton 22 v. Nevinſon, Mayor f ably 2 Ld: 
Raym. 1354. (which was in Eaſier Term 10 G. 1.) upon an Iflue 


taken on a © Non fuit Electus returned by the Mayor to a Manda- 


mus commanding Him to ſwear the Plaintiff Mr. Tzfto into the 
Otlice of an Alderman of that Burrough, being (as the Writ ſug- 


_ geſted) duly choſen, Mr. Serj. Pengelly, who was for the Defendant, 


made this very Objection, © that Mr. Tufton ought to prove that He 
had received the Sacrament within a Year before his Election; 
(though fix Months were, in that Caſe, elapſed fince his Election.) 
And the whole Court were unanimous in Opinion, Firſt, that the 
Cale was not within the s C. 1. c. 6. becauſe the Plaintiff Tufton 


never was admitted into the Office, and therefore could not be re- 


moved out of it nor incur a Forfeiture Secondly, that it was incum- 


| bent on the Plaintiff to prove that He had received the Sacrament 


« &c within a Year betore his Election, by 13 C. 2. c. 1. Elſe, his 


Election was void: And fo it was ſaid to have been ruled in 


other Caſes there mentioned. 


Marten V. Jenbi In, M. 14 G. 25 B. R. mentioned | in 2 Strange : 
1145. was a Mandomus directed to Jenkin the late Mayor of min- 
chelſea, eint him to wear Marten into that Othce : Who 
returned Non fuit electus; and an Iſſue was joined thereon. A 
Special Verdict found, that the Mayor was to be choſen out of the 


jurats; and that the Plaintiff Marten was on iſt May 17 39, choſen 


a Jurat and ſworn in, and continued fo till 2th April 1740, when 
He was choſen Mayor ; and that He had Tan the Sacrament 


within a Year before his Election to be Mayor, but had no done 


ſo within a Year next before his Election to be a urat. The 


Court held the Statute of 5 G. 1.c.6.4 3. to operate fo as to give 


Him the Benefit of Non-Protecution within fix Months, with re- 


 gard to the previous Qualification, and remove his Incapacity and 


_Difs 


Trinity Term 33 & 34 Geo. 2. 
*Difability ariſing from ſuch Neglect: And they held the Verdict to * P. 1016. 
be ſufficient for them to give Judgment upon, although it was not 
found negatively, © that there was no Proſecution within the fix 
„ Months;” as his Election did appear, and nothing appeared to 


avoid it, (which ſhoald have come on the orher Side.) And they 
gave Judgment for the Plaintiff. | 


In the latter of theſe Caſes, the Officer was /e77/ed in his Office, 
by the fix Months being expired without Proſecution. Here, 
the Plaintiff Mr. Crawjord was not fo: His Incapacity and 

Diſability, if ever it exalted at all, muſt remazrn the fame, ill aſter 
the Expiration of the 6 Months. ET; ” 


Therefore the Action for a falſe Return can't be maintained in 
the preſent Caſe, without the Proof inſiſted upon: Nor ought the 
Defendant Powell, who was the preceding Officer, to have delivered 

over the Books and Inſignia of the Corporation, to a Man at that 
Time liable to Removal or Proſecution for not having taken the 
| Sacrament within the Year next before his Election. 


But The CouRT (notwithſtanding all this plauſible Reaſoning) 
over-ruled the Objection, and gave Judgment for the Plaintiff, 


Lord MANSFIELD faid that fince the Statute of 5 G. I. c. 6. * % f z. 
the Election of a Perſon who had not taken the Sacrament within a | 
Year next preceding it, is art voiD, but an VOIDABLE in Caſe of 
a Removal or Proſecution within the Time thereby limited: And con- 
ſequently, as here was no ſuch Removal or Proſecution within that 
limited Time, the Plaintiff's Election ſtood confirmed and became 
abſolute. He therefore thought this a clear Caſe ; and that there 
Was no real Force in the Objection. He did not think it like to 
the Caſe of Tufton v. Nevinſon that had been cited from Ld. Ray- 
mind's Reports: Becauſe that aroſe upon the Officer's bringing a 
Mandamus to ſwear Him into his Office, being then out of Poſſeſſion; 
whereas this Plaintiff is 72 Poſſeſion of the Office, and only brings 
his Mandamus for the Inſignia and other Things belonging to it. 


Per Cur. JUDGMENT for the PLAINTIFF, 
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* Oldknow ver. Wainwright; 
7 Or e 
ee , ͤ Ren ver /. Foxcroft. 
Tr. 31 G. 2. Rot' Jo 159, 


HIS Caſe of Oldinow v. Wainwright wes a feigned Action. 
under a Rule by Conſent, to try a RIGHT oF ELECTION to 


the Office of Town-Clerk of Nottingham ; Which Rule was made 
in the other Cauſe of Rex v. F oxcroft, againſt whom an Information 
had been prayed by Seagrave his Competitor. 


The Conſent-Rule was to the Effect following“ Rex v. Fox- 
e croſt Ge.” The firſt Part of the Conſent is, That the Matters 


in difference between the Parties ſhall be tried in a feigned Ac- 


«© tion:” Then the Rule goes. on, That O/d&now ſhould be Plaintiff, | 


and Wamwright Defendant;“ And particularly ſpecifies and ſet⸗ 
tles the ſeveral Iſſues that were to be tried. Then comes a Clauſe 
of Conſent © That the Judge who ſhould try the Cauſe ſhould be 


«c at Liberty to indorſe any Special Matter that might ariſe at the 0 


Trial, upon the Peoſiea. ben it concluces thus—** And by 


ce the like Conlent, it is laſtly Ordered That Tur Cosrs {hall 
15 abide the Event of the Iſtuc.“ 


There were 4 Iſſues to be tried: 1ſt. © Whether the Ma ayor es 
„„ had a Right to appoint the Town-Clerk.” And it was found 


„That He had not.” 2d Iſlue—Suppo/ing He had, then * Whe-. 


ther J. Foxcroft was duly appointed by Him.” On this Iſſue, a 
Verdict was given * Againſt the Mayor's Appointment.” zd Iſſue.— 


<< Whether the Mayor Aldermen and Common Council have the 


«« ſajd Right of Election.“ This was found in the Ajzrmative. (So 
that theſe. 3 Iſſues were All found for the Defendant.) 4th Iſſue — 


Suppoſing the Mayor Aldermen 25 Common Council have the 


Right, then © Whether Thomas Seagrave Was DULY elected by 


% them.” As to this th Iflue, there was a Special Verdict to 


the following Effect. It ſets out the Conſtitution of the Burrough, 
and that the Voices were All equal Votes. Then it ſets out the 
Vacancy of the Office of Town-Clerk, and a regular Summons to 


elect Another. That the whole Number of Electors was Twenty= 
five; and that out of that Number, Twenty-one aſſembled on the 


26th of May, purſuant to the {aid Summons. That the Mayor 


put Thomas Seagrave in Nomination; And that No other Perſon 


was put in Nomination. That Nine of the Twenty-one voted for 
2 5 8 him: 


Teint Term 23 & 34 Geo. 2. 


* him: But Twelve of them d did not vote at all, but Fleven of them *P. 1016 


PROTESTED againſt any Election at that Time; becauſe the Office 
was already full (as they alledged) of Foxcroft, whoſe Right Was 

then under Litigation in this Court. That there was a written Pro- 
4ſt againſt any Election at all, either of Seagrave, or any other 
Perſon, by Four Aldermen and Six Common- Council. Men; be- 
cauſe a Suit was then depending in the Court of King's Bench con- 
cerning the Right of Foxcroft. Theſe Ten figned the written Pro- 


teſt: Another (Ia lins) did not ſign, nor vote; but declared“ that 
« He Juſpended doing any T. * ot 


However, at the ſame Court or Aſſembly, the Mayor declared 
the ſaid Th:ynas Seagrave duly elected: And he took the Oaths of 
Office, and the other requiſite Oaths, in due Manner and Form. 


The Queſtion now before the Court was Whether the ſaid Tho- 
MES Seagrave was DULY ELECTED into the Office of Town-Clerk. 


Mr. Cald cott, on Behalf of the Plaintiff, argued (on T. ueſday 6th 
of May lat) That Seagrave was not duly elected. For Twenty- 


five had a Right of voting; All had equal Voices; And of Twenty- f 


one that met, Eleven PROTESTED againſt Ad Election at that 
Time: Therefore, theſe Eleven were all negative Voices, and 


AGAINST Seagrave; And only Nine were for him. 


Beſides, this was NO Corporate Act. 


All the Twenty-five were ſummoned ; And 21 | appeared: The 
8 Voice of the Majority of theſe who were preſent, was the Voice of 
the Whole 253 And Mr. Seagrave had not a Majority of them. 


Therefore the Iſſue is found for the Plaintiff: And W T pray that 
| the Fafes may be delivered to him. 


Mr. Serj. Hewitt contra, for the Defendant. 


The ſubſtantial Matter in Queſtion was © Whether the Right of | 
«© appointing the Town-Clerk was in the Mayor; or in the Mayor, 
« Aldermen and Commou- Council. The Mayor Aldermen and 
Common-Council-men make the 25, who are the Corporate Body. 


Here was a regular Summons of the whole Body; and a Cor- 
porate Meeting of 21 of them, for the Buſineſs of this Election; 


And they entered upon the Election: Therefore they could not deſert 
it unfinithed. 


At this Meetting, the Mayor nominated Mr. Seagrave; Which No 


One then oppoſed: A Vote was taken; And Nine voted /r Mr. Sea- 
PART, IV. Var, II. 4 R 


grave. 


Trinity * Term 33 & 34 Geo. 2. 


ct 9. * grave. After which, Ten, or (as it is ſaid) Eleven proteſted againſt 
any Election at all, at that Time. But mere Silence is not a Nega- 

tive, either expreſſed, or implied: And as No other Perſon was 
propoſed, And Nine voted for him, — None againſt him, He 

was well elected. 


The Proteſters Chen thought the Office was full already, of Fox- 
croſt: But it now is found © That Foxcroft was not duly elected.“ 
They thought that the Office being full (as they apprehended) of 

 Poxeroft, precluded them from electing another Perſon. But if Fox- 
cro/t's Nomination and Appointment were bad, they were at Liberty 
to elect another Perſon. The Caſe of Abery/tawith, in 2 Strange 
1157, and alſo that of Trntagel there cited, ſhew That the Proteſ- 
ters proceeded upon a Miſtake, in fancying they could not elect 
Another, whilſt a former clauned . a controverted Title. 


Though the Preſence of a Majority of the whole Number ls ne- 
ceſlary, yet the Concurrence and Conſent of a Majority of the whole 
Number is not neceſſary : A Majority of the Number preſent is ſuf- 

ficent. This appears from the Cale of Sir Robert Sali nate, Cotton V. 
es 1 Strange 53. 


If theſe Proteſters had gone away, and left the "Aﬀembly, it had | 
made no Difference, after the Buſineſs was once begun. In ſuch Caſe, 


_ Reſt had a Right to proceed. M. 4 G. 2: Kex v. Morris, B. * 
Barnardifion, 355, 386. 


It does not appear that theſe Proteſters would net have voted _ 
tor Mr. Seagrave, if they had voted at all. And, at this very 
Aſſembly, He was declared by the Mayor to be duly elected; 


and was accordingly ſworn 1 in, in the Preſence of the Proteſters, 
This i is clearly a | Corporate Act. 
Mr. 0 aldecott, in Reply. 


. hough there was a Queſtion, « Ty whom the Right of Ar point- 
ment or Election lay; Yet this Right of the Ferſon elected was 
5 200% in Queſtion. 


Mr. F oxcroff had a Prior Nomination or Riehen by his M ayor : 
And the Procetion thought, that whilſt his Right was /ub lite, they 
ought not to go on at all to the Election of 2 another Perſon. ee 
of them forma uly proteſted againſt it; Which certainly is Voting = 
againſt geagrave's Election. 
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The Caſe of Avery/to:th, in 2 Strange 11 57. is certainly true— #P, 1020, 
That where there is a void Election, the Court will grant a Man- 
„ Adafuus to go to an Election.“ But that is Nothing to 2h18 Caſe. 


In the Caſe of Rex v. Norris, The Preſence of the Mayor was 
nece eſſary. 


Lord MAN SFIEILD ſaw no Doubt in this Caſe, Here was an 
Aſtembly duly ſummoned; One Candidate was named; Mo other was 
named; The Poll was taten; They had no Right to ftp, in the 
_ Middle of the Election; The Mayor did not pat any e for 
. nor was there any. 


But, Mr. Caldecott prayed another Argument; Becauſe Mr. Serj. 
Poole was retained to argus it on the ſame Side with Him, for 


the Plaintiff. 


Whereupon, the Court gave Leave that it Poul be argued 
again; 3 a ordered an 
VL revs Cosciktux. 


On 7 22 1075 Fane 17 760, This Cauſe ftood in the Paper for 
Further Argument... But 


. Mr. Serj. Poole, for the plaintiff, Gd He but i very lately received 
: his Inſtructions ; 3 and therefore prayed further Time. 


ut theCourT refuſed tograntit; Becauſe it was his own Client's. 
F ault, not to have inſtructed him FARES as the further Argument 
was indulged to the Plaintiff, at his own Defire, in the luſt Term. 
However, They offered and even deſired to hear what Mr. Serj. 
Poole might Now have to lay: For that they were quite open to 5 
viction. 


But the Serjeant not urging any Thing further 
Lord Manse IELD confirmed his fort der Opinion. 


He ſaid, The rell Electors had no Way to ſtop the Elec- 
tion, when once entered upon, but by voting for ſame other Perſon. 
than Seagrave, or at leaſt againſt Him: Whercas here they had 
only proteſted againſt any Election at that Time. 


Mr. Juſt. „ Ii 2 9770 Was iCiſe of Rex v. Withers, Poſeh. 


8 G. 2. B. R; Where oat of Eleven Voters, Five voted, and Six * « It was an 
Election of a 
Burgeſs of Weſtbury, upon a fingle Vacancy, Six voted for Mithers ſingly : Six others voted for ty Perſons 
jointly, (tho' it was upon a ſingle Vacancy.) The Court held clearly, “that the double Votes were ablo- 
« lutely thrown away; and refuſed to grant an Information againſt Iither;, 
refuſed - 
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given for an 


5 Trinity Term 33 & 34 Geo. 2. 


. 1021. *refuſed: And the Court there held That the Six WP | con- 
« ſented.” 


In the Caſe of Regina v. Boſeawen, F. 13 Ann. B. R. (in Truro,) 
where Ten voted for Roberts; and Ten for Beſcawen, a Non-Inha- 
bitant: The Votes given for a Non-Inhabitant, where Inhabitancy 
was neceſſary, were holden to be thrown awgy. So, in the Cafe of 


50. 2, Taylor v. Mayor of Bath * Temp. Ld. Ch. J. Lee, B. R. 


21ſt ebene 

1741.—- lt | 

was holden Lord MaxsriELp—Whenever Electors are preſent, and don't 
© at Votes vote at all, (as they have done here,) “ They virtually acquieſce i in 
unqualified - the Election made by Thoſe Who o. 


Perion, under 
Notice of his 


eee Therefore, Per Cur. 
are thrown JupoMeNT: for the DzrExDanT, 
Say. (on this * 4th Iſſue, upon the Special Verdict. ) 


* Not b 3 Other Iſſues had been found for the 


Defendant, as is above mentioned. 


Afterwards, on 1 W, 2dueſday 25th of June, this Caſe then bearing 

the latter Name, vis. Rex v. Foxcroft ;—Mr. Coldecott, on Behalf 

. of the Defendant therein, ſhewed Cauſe Why the ſaid Defendant 

| Foxcroft ſhould not pay to the Proſecutor in this Cauſe, his CosTs 

as well in This Cauſe of Rex v. Foxcroft, as in the Information in the 

Nature of a N Warranto againſt Robert Seagrave; and [:kew'fe the 

| Coſts in the Mandamus moved for againſt Corne.ms Huthwaite Eſq; . 
late Mayor of Nottngoem: 


He urged that No oTHER Cots were payable but thoſe that 
aroſe upon the CIvIL Action, vis. the fergned Tjue which had 
| been tried by Conſent of the Parties, in order to determine the 


Right; and which feigned Iſſue had been found 1 in Favour of $66 


grave, and againſt Foxcroft. 


And for this, He relied upon the 1 of the Caſe of the 
+R-xv, + Burrough of Walſall, (in the Diſpute between the Burrough and 
Nithols &a the, Foreign of that Place,) Tr. 28 G. 2. B. R. as a Reſolution di- 


ee. rectly in Point: Where it was determined That 20 Coſts were 


1 o7 payable upon theſe feigned Eſues; but the Colts 1 in the Civir 
And ſo it ** Suit ONLY. 8 Lf 
was alſo deter- | 


3 Mr. Norton contra, on Behalf of Mr. Seagrave the Proſecutor, 


M. 29 G. 2. inſiſted upon Coſts of the Wnor E; viz. the Colts in 7518 Cauſe of 


F. K. and in Rex v. Foxcroft, the Coſts in the Information againſt Seagrave, and 


Thomas v. 


Pewell, b. the Colts of the Mandamus directed to Huthwaite, as well as the 


31G.2.B, E. Coſts of the Civil Suit upon the 3 85 Iſue. 
Lord 


6— 0 


Trinity Term 33 & 34 Geo. 2. 


* Lord MAN SPIEL D was of Opinion That the Court were tied & P. 1022. 


down by the * Conſent-Rule, to direct the Coſts of the Wuolx to be 


.* * * O 55 
paid by the Defendant Foxcroft. It was made jn the Cauſe where 25 be- 
an Information was p#iyed againſt him, in the Nature of a N27 fore pa. 101). 


Warranto, to ſhew by what Authority He claimed to be Town- 
Clerk of Nottingham; to which Office Seagrave alſo claimed a 
Right. Foxcroft thereupon conſents “ That the Matters in diffe- 
« rence between the Parties ſhall be tried in a feigned Action;“ 
And then he conſents, in expreſs Terms, That TUHH Coſts (hall 
« abide the Event of the Iſſue:“ Which mutt mean the Whole 
Coſts; or elſe it has no Meaning at all; For the Coſts on the CIvII 
Side (arifing upon the feigned /ze only) would of Courſe abide its 
Event, without needing any Rule or any Conſent for that Purpole ; 
(that Point having been fully ſettled long before the Making of the 
preſent Conſent-Rule.) Conſequently, this Conſent takes in the 
OTHER Coſts, on the Crows-Side. 33 òòö;; 


The Other Three JupGEs were of the ſame Opinion. 


Rur made ABSOLUTE. 
Trapaud ver/. Mercer. 


Hil. 32 G. 2. Roth 984. 


HIS vas a Cauſe in the Paper, upon a Demurrer: And the 
| | whole Queſtion turned upon the Pleadings. The Replica- 
tion concluded to the Country And the Defendant inſiſted that it 
ought to have concluded with an Averment. 1 


The PRINCIPLE was agreed, by both Bar and Bench, * That 
„ where there was an Affimative and a Negative, the Concluſion 
«© ought to be to the Country:“ But the preſent Demurrer was 
grounded upon a Suppoſition “ that as theſe Pleadings ſtood, here 
% was not an Affirmative and a Negative.” 


The Pleadin gs were as 888 | 


It was an Action of Debt on Bond. On Oyer, It appeared to be 
conditioned thus—The Condition firſt recited that One Robert Grier 
had been appointed by the Plaintiff, who was Lieutenant-Colonel 
of the 2d Battalion of the Buffs, and by Mr. Hughes, the Mayor, 
to be Pay-maſter of the ſaid Battalion; and then went on, That if 

the faid Grier ſhould within 30 Days after any Demand in Writing, 
render an Account of All Monies received by him &c; And in caſe 

rr r 418 - — there 


Trinity Term 33 & 73 Gro. 2: 


8 18023. there ſhould be any Deficiency Se, chen! if the Defendant ſhould 


make good any fuch Deficiency, not excecding 1000/7; the Obliga- 
tion to be void. And the Plaintiff aſſigned the Breach, in Grier's 


not rendering an Account within zo Days after a Demand 1 in Wri- 
ting. 


The Defendant (who ſtood thus bound as Security for Grier) 
pleaded (by Leave of the Court) two ſeveral Pleas; vis. 1ſt. That 
no Demand in Writing was made &c; 2dly. (Proteſting that no 
Demand Ec was made,) He for Plea ſays that Grier pip render an 
Account within 30 Days after æny Demand in Writing, and paid the 
Monies due Gez and that no * at all was made to appear. 


To this 2d Plea, (which 2d Plea alone was now before the Court 43 
the Plaintift replied “ That a large Sum of Money, that is to ſay, 
K the Sum of 2000/7. was received by Grier &c; and that, on ſuch 
% Day (particularizing it) a DEMAND in Writing was made Ge; 3 

And yet no Account was rendered by Grier, within 30 Days Se: 
Which Replication concluded to the COUNTRY, 


To this Replication, 5 the Defendant demurred : And 


Mr Yates, for the Defendant, argued 3 in Support of the Dennrrer” 
That the Replication ought to have concluded with an AVERMENT: 
For that this was not a proper Affirmative and Negative, but a Mat- 
Ter newly alledged i in the Replication; which newly-alledged Matter 

the Defendant ought to have an Opportunity of Anſwering. And as 


the Plea 1s general, it was neceſfary for the Flaintiff to atlign a Par- 
ticular Breach, in his Replication. 


Mr. Serj. Heiltt, for the Plaintiff, urged that it was NOT new 
Matter, but a proper Negation of the Matter pleaded, and made a 


Jufficrent Afirmative and Negative; and therefore the Concluſion was 
as it ought to be. mn - 


Tur CourT were of this Opinion, 


Lord MANSFPIEID— The material Queſtion between the Parties: 
is Whether an Account has been demanded in Writing; ſuch an 
«« Account rendered within due Time; And the Money paid.” The 
Sum of the Defence is, © That NO 8 was made: But up- 
« poſing that a Demand was made, yet an Account was RENDERED. 
„ within due Time after EVERY ſuch Demand; and the Money paid. 
The Replication alledges * that an Account was demanded in Wri- 
ting, on ſuch a particular Day; but that Robert Grier D1D NOT, 


then or at any Time aſter, render an Account. This! is undoubted- 
ly, a proper FACT to be tried. 


Trinity Term 33 & 34 Geo. 2. 


* Vir. Juſtice DEN IS oN concurred that it was; and that this was P. 1024. 
a proper Athrmative and Negative. 


The Plea, „that Grier did render an Account within 30 Days 
after ANY Demand Sc,“ muſt be underitood as if it had been 
worded “* after gEvERY Demand”; and imports that He had done 

it after EVERY Demand. To which,: the Plaintiff replies,“ That a 
Demand was made upon ſuch a particular Day; yet Grier did not 
render an Account within 30 Days after it.” It is objected 


© That as the Plea is general, the argon: ougat to ian e 
5 Hcular Breach,” 


Nad it is ſo, in ſome Caſes; as, for Inſtance, in a Plea of a gene- 
ral Performance of Covenants : But it is not ſo, in the prefent Caſe. 
For the Queſtion here is not Whether Grier rendered an Ac- 
«* count;” but Whether a DEMAND was made upon Grier, ſo as 

9 intitle the Plaintiff to an Account.” It is as much an Affir- 
mative and a Negative (to my Apprehenſion, ) as if the Defendant 
had pleaded “ That after Demand made upon ſuch a Day, He had 


rendered an Account; 10 which, the Plaintiff had replied, 
5 That he had not. 


Mr. juſt. Fos TER 4110 8 that the Whole Merits might 


have been tried upon this Iſſue, Whether there was a Demand, 
85 or not. | 


Mr. ju. N concurred, chat the Renticadon does here 
meet the Plea; and is properly concluded to the Country. For the 
Plea ſays, «You made no Demand: But if you did, He rendered 
an Account.” The Replication ſays, I made a Demand, on 
« ſuch a Day; Yet He rendered 79 Account.“ Which is a luffi- 

cient Affirmative and Negative. 


Per Cur. unanimouſly, 
JUDGMENT for the PLAINTIFF, 


Nedriffe ver/. Hogan. 
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\ HIS was an Action on ſeveral Promiſes; vis. Indebitatus A. 
ds ;t for 401. lent, 40/7. had and received to the Plaintiff's 
Ule, and 40 J. laid out and expended for the Plantiff's Uſe. 
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The Defendant 13 had Leave to do ſo) pleaded ſeveral Pleas ; 
One of which was a Plea of a Sett-off; namely, of a PENALTY o 
| 3 | 200 


T rinity Term 33 & 34 Geo. 2. 


* P. 1025. 


* V. ante, pa. 
822 to 826. 


where theſe 
two Acts are 
diſcuſſed and 
explained. 


mer Act. Indeed it reſtrains the Caſe of a Debt accrewing by reaſon 


of a Penalty 0 80 but no e * uy that it Hall be T1 PLEA- 


+ But his 


— 


* 200 l. incurred bythe Non-Performance of certain RY. Agree- 
ment, relating to the Sale of a Ship. 


The Plaintiff demurred, for Cauſe : And One of the Cauſes ſpe- 
cified, was * that the PENALTY of Articles of Agreement (which 


« ſounds in Damages only, and 1s rot a liquidated certain Debt or 


my Demand) CAN NOT e SET OFF. 
To this, there was a Joinder in Demurrer. 


Mr. Walker, for the Plaintiff.— This Sett-off is not within the 
Act of 2 G. 2. c. 22. 4 14. For no PENALTY at all can be ſet off, 


under that Act. Where this is not the Penalty of even a Bond 
conditioned for Payment of Money only, but a Penalty of Bond 
conditioned for Performance of Articles; Which Penalty ſounds in 


Damages: And- Damazes cannot be ſet off. It ought to be a cer- 


tain Demand: A Penalty ſounded in Damages was never meant or 


intended by this Act of Parliament. 


But che * ſecond Act of 8 C. 2. c. 24. § F. is clearer ſtill: For 
this § 5. fixes it to the Sum 7ruly and juſtly due; even on Bonds 
conditioned for Payment of Money only. Which fully proves that 
Fe the Penalty of ſuch a Bond as big is, can not be ſet off. 


A Second Objection (which was alſo the 2d Cauſe of Demurrer J 


was mentioned : But no further N otice Was taken of it, either by 


Court or Counſel. 


Mr. Field, for the Defendant, —The former Act i is 3 e that 
mutual Debts may be ſet One againſt the Other.“ Upon which, 
There was a Doubt, and a Difference of Opinion between this Court 


and the Court of Common Pleas, concerning Setting- off Debts of 


different Natures. . The 8 G. 2. c. 24. § 5. allows it, notwithſtand- 


ing the Debts are deemed in Law to be of a bens Nature. And 


the Purpoſe of 8 G. 2. was to extend, and not to reſtrain the for- 


-Cl.uſe (65 1 DED. 


adds, ** that 


„ia ſoch Plea ſhall be neun how much is truly and juliy due on either Side;“ oh that 8 ſhall be 
entered for no more than what !l.all appear to be truly and july due. | | 


Lord MaxsrIEI p ſtopt Mr. Field; and declared it to be, moſt 


clearly, a Caſe not within theſe Acts; as it was for the WHOLE Pe- 


— 2. 


He ſaid, He expected that i it would have been put upon the Foot 
of Setting- -off the dum that the Defendant re to be 1 REALLY 


8 
* 
4 
% 
| 
V; 
q 
ba 
* 


Trinity Term 33 & 24 Geo. FY 


* due for the Damages ſu fu fleined: But He now perceived that it was P. 1026. 
inſiſted that the WoL E PENALTY might be ſet off. He ſaid, It 
is clearly moſt unjuſt, and contrary to the Intention of the Acts of 
Parliament, „That the WoL H Penalty ſhould be admitted to be 

*© pleaded by Way of Sett-off, when perhaps a very ſmall Sum was 
really due for ſuch Damages as the Defendant had actually ſuſ- 


wy tained. 4 


— — 


5 


Therefore the CouRT, without tribe Argument, gave 
DD JupGmeNT for the PLAINTIFF, 


= 4 
> 


[nies Maxwell ver/. Mayer Eſq; 


D = os uton; Ot Ca e 


R. Norton, | on Behalf of the Defendant, moved to ſtay the 
Plaintiff's Proceeding, until Security ſhould be given for an- 
feoering toe CosTs of this Suit, in Caſe it ſhould 80 againſt him. 


ö It was an Action againſt the Defendant as a Juſtice of Peace, for 
' legally convicting the Plaintiff upon the Acts of Parliament rela- 
' ting to Hawkers and Pedlars; Which Acts give Coſts to Magi- 
' ſtrates, upon Actions brought againſt them for acting in Purſuance 
thereto, to be paid by Perſons who fail in ſuch Actions. | 


5 He moved thine upon an Affidavit « That the Plaintiff was a 
* Scotchman refident in Scotland. Whom the Proceſs of this Court 
could not therefore reach, in Caſe he ſhould fail in his Action. 


But The Cou Rr 3 that it was, at the utmoſt, no more 4 „ "Fa 
than the Caſe of a Fore1GnEtR who brings an Action here: In e 4:4 -- 8 
which Caſe, the Court will never oblige him to 1 Security for Ce e. 2 8 8 JOE « 

the Coſts. Ss . 5 ee. | 


And Mr r. Nitin icknowledged that We aid not expect to e 
in his Motion; and had told his Client ſo. 


Per C. 
Take — by your Motion. 
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= Trinity Term 33 & 24 Geo. 2. 


— — 


„51027. * Rex veiſ. John Spragg and Mary Elizabetha Spragg 
ds duty 5 ; S8 
7 (his Daughter.) 


1760. 
7 


„ arte 930, 


and 503. M R. Juſtice FosTER (in the Abſence of Mr. Juſt. Dzrisox) 
"7.2 bf pronounced the * Sentence upon the Defendants : Whole 
334. Where Offence (of maliciouſiy conſpiring ts maid and actually falſels in. 
i is bi ®that icting a Perſon of a CAPITAL Crime, whereof He was innocent, 
the Lillainous ; 3 | . | | | . 
judgment would have been in Point of real Guilt, an aggravated and atrocious 
there particu- Murder, He ſaid, if it had ſucceeded according to their Intention; 
ly ſpecifi- | | 2 FO 
_ es and even now deſerved a very exemplary Puniſhment, notwith- 
a conſtant ſtanding it had ut ſucceeded according to their With. 
Law, in ſuen ; | | | | | 
Caſes as the prevent, 20 this Day.“ | ned 
But Mr, Gould and Serj. Dawy agreed that they could find 10 Lance or Entry of ſuch a Judgment 
2CTUALLY given. J. ante 996, 997. ; 7 FE TO: | | 


John Sprogg (the Father) was ſentenced to be remanded to the 
Priſon of this Court, for One Month ; To be ſet twice, in 
and upon the Pillory, (for an Hour each Time,) Once at 
Charing-Croſs, and again at the Royal Exchange; To be im- 
priſoned, in the Priſon of this Court, for two Years from the 
End of the ſaid Month; To pay a Fine of 50/7. to the King; 
To fnd Security for his good Behaviour for 3 Years, (Himtſelf 
'3n.40/. and Each Security in 20 J.) And to be committed 
yuouſque. 5 | e e 


Mary, the Daughter, (being conſidered by the Court as leſs Cri- 
'© She ſeemed minal, partly from her * Youth, and partly as She was under 
33 under the Direction and Influence of her Father, ) was only com- 
5 mitted to the Cuſtody of the Marſhal, to be impriſoned for 
the Space of + 6 Months from this Time. | 


A Note—They had®been, Both of them, already in Cuſtacy, 
(in Town and Country) near a Year and a half. 


1 Lancaſter ve. Thornton. 
ane 1760, 1 : Z | „„ 5 
T HIS was aCaſe out of Chancery for' the Opinion of this Court: 

1 The Subſtance whereof was as follows. : — 


George Lancaſter being ſeiſed in Fee of ſome Lands (the Premiſ- 
tes in queſtion) and poſſeſſed of other Lands for a Term of Years, 
made his laſt Will and Teſtament dated the zd of June 1734; 

Vnich, after having given certain Legacies, goes on thus—* I do 
FIN jj%ͤöͥöͥͥͥ V 


—— — ꝗ —— 


T rinity Term 33 & 34 Geo. 2 


„* 


4 
TIO 


«Inheritance and Leaſchold with the Payment of my D- ts Fune- 
ral Expences and Legacies: And for more ſpeedy raiſing Money 
for Payment of them. I Evie to Gcorge, Edmund, and Dorothy 
* Lancaſter (who were his two Sons and his Daughter) their Heirs 


3 hereby Covarge and make Cha; ge RT All and every my 1 


„ Executors and Adminiſtrators, the Leaſ hold-Eſtate (deforibing 


*© it,) for all the Reſidue of the Term therein to come Cc; U pon 
*« Truſt to ſell the ſame Cc, and to apply the Money Sc to the Pay- 

« ment of my Debts Legacies and Funeral EXPENCES.? But in Caje 
the Money ar riſing From the Sale of the ſaid Leaſehold Eſtate ſhall 
not be ſutficient to pay and diſcha; ge All his Debts Legacies and Fu- 
neral Expences, Then He devi/cs «That his foaid t 100 Song and Daugh- 


. . 
* . 1028. o 


ce rer SHALL AND MAY. ABSOLUTELY. SELL mortgage or . 6 


* w7ſe diſpoſe of his FkEEHoLD Eftate, for the Payment of ſuch of 
« his ſaid Debts Legacies and Funeral Expences, as his ſaid Leaſe- 
hold Eſtate ſhould not be ſufficient to pay and diſcharge.” And 
from and immediately after Payment of All his Debts Legacies and Fu- 
neral Expences, He deviſes the ſaid Frechold Eftate or ſo much of 
it as ſhould remain after ſich Payment of his Debts Legacics and 
Funeral Expences as aforeſaid, to Thomas Dobſon and Janes Lanca- 

fer and their Heirs and Afigns : Upon Truſt that They and the 


Survivor of them and his Heirs ſhould fland ſeiſed thereof (except a 


Parlour and Room over it, which He deviſed to Dorothy ſo long as 


She ſhould remain unmarried,) To the Uſe of his Son Ednund for 
Life, without Impeachment of Waſte; and from and after the De- 


termination of that Eſtate, to the ſaid Thomas Dobſon and James 
Lancaſter and their Heirs during his Life, to ſu 


 mainder to the Heirs Male of the Body of the ſaid Edmund; Re- 
mainder to the ſaid Thomas Dobfon and James Lancaſter, for the 
Ferm of 1000 Years, to raiſe 120 /. for his Grand-Daughters (the 


pport G; with Re- 


Daughters of ſaid Eamund.) Then Ile deviſes the Remainder, | ſub- 


ject to the ſaid Term, to the Uſe of his Son George, in 1 ail Male; 
with Remainder to his Grandſon George. And Te app 01nts his ſaid 
L Sons Edinund and Ge ge and his Daughter 97: 5 his Executors. 


The Teſtator died, and leſt two Sons, vis. the ſaid Fdmmd his 
Eldeſt Son and Heir, and George; and two Dai UgNEETS, Die, the 
be eforementioned Derethy 75 and Hannah. 


Edvund entered, ard proved the * il. 


"The LE ASEHOLD- Eſate was NOT ſufficient to pay and diſcharge 
the Teſtator s Debts Legacies and F uneral Expences. 


Edmund fufferell a Recovery, to the Uſe of Himfelf! in Fee: And 
in 1740, He made a Mortgage to ſecure a Bond-Debt to One Aa- 


chil, upon a Bond made by the Teſtator, whereby the Teſtator had 
bound bis 14% i 


Some 
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80 is Co. 


Litt. 236. as 
Vet ſee Co. 
Lit. 112. 4. 


* gome of the Teſtator's Debts are ſtill remaining due and unpaid. 
Edmund died, leaving Iſſue two Daughters. 


George filed bis Bill in Chancery, to eftabliſh the Will; and in- 
ſiſted © that the Deviſe to Thomas Dobſon and James Lancaſter never 
fool Effect in Paſſalon; as the Debts Legacies and Funeral Expen- 


ces were not paid: And He inſiſted © that the Freehold Eſtate, 


ſubject to the ſaid Debts &c, does ther efore 1 to Him, in 
„ Tail Male.“ 


On the other hand, The Beute of. Edmund inſiſt © that the 
Recovery was well ſuffered by their Father, Edmund; and that 


bey are intitled to the Freehold wad lubject t to the Mortgage 8 


& abovementioned. gn 


The Lonp KEEP ER directed the following Queſtion to be refer- 


red to this Court for their Omen 3 VIS. 


- Whether, by Virtue of theſe Words, VIZ. © In caſe the Money 
« ariſing from the Sale of the Leaſehold Eſtate ſhall not be 
« ſufficient to pay and diſcharge All the Teſtator's Debts Le- 
<< gacies and Funeral Expences, That then He deviſes that 
„ his two Sons and his Daughter SHALL AND MAY ABSO- 
* L.UTELY SELL mortgage or - otherwiſe diſpoſe of his Freehold 
Eſtate, for the Payment of ſuch ot his ſaid Debts Legacies 
** and Funeral Expences as his ſaid Leaſchold Eſtate Kould 
not be ſufficient to pay and diſcharge”—Any EsTATE paſ- 

fed to Edmund, George, and Dorothy; Or oNLY a Powers to 
ell. _ 


It was was 2 2 2 on Tugjday 1oth June 1760. 


Mr. Aſturft, for the Plaintiff Ges, ge Lancgſter, though He ad- 
mitted that, 72 general, where the Deviſe was That the Teſta- 
« tor's Executors ſhould ſell his Land for the Payment of Debts 
Fc, the legal Eſtate will not pals, nevertheleſs argued that in the 
preſent Caſe, a Conditional Fee paſſed to the Executors, either by 4 ex- 


preſs . ode, or at leaſt by the Intention of the Teſtator. 


iſt. As to the Words. The Teſtator uſes the Words oh Deviſe; 


which alone is ſufficient to paſs an Eſtate. And Lize. 5 383. proves 


that a defeazible Eſtate will pats to Executors by a Devite of Te- 


„ nements, Zo be ſold by his Executors.” And there is * no Dif- 


ſerene between a Devite, to be fold by Executors; and a Deviſe 
* to them, 70 fell. 


3 = 3 2dly. 


Trinity Term 33 & 34 Geo. 2. 


*20ly. But the Intention plainly is, to convey a Ig. Eſtate, The 88 1039. 
Teſtator's primary Intention was the certain and ſpee:'7 Payment of 
his Debts Legacies and Funeral Expences. And this Intention will 
be beſt anſwered, by conſtruing it to be a Deviſe of the /egal Eſtate. 
The Caſe in 10 H. 7. cited in P/awden 414. 8. is fimilar to this : 
Where Ceſtuy que Uſe deviſed “ That his Wife, being his Execu- 
« trix, ſhould fell his Land,” and died; and She fold it to her 
ſecond Huſband; And this was adjudged a good Sale. In 1 Yer. 
15. Newman v. Johnſon, a Deviſe © of all his Eſtate, both Real 
“ and Perſonal, to 7. S. my Debts and Legacies being firſt de- 
e ducted,” was holden to amount to a Neviſe * to tell, for Pay- 
« ment of his Debts.” The [ntention is allo apparent from other 

Parts of this Will. For i it was only a bare Power to fell mort- 
gage Tc, the Eſtate mult de/cerd to the Heir at Law, in the mean 
Time; who would Nor be compellable to refund or to accouat for 
the Rents and Profits which he ſhould receive prior to the Sale ; 
even though the whole Real and Perſonal Eſtate ſhould not ſuffice 
to anſwer the Charge of the Debts Legacies and Funeral Expences. 
A Deviſe © That they /hall and may ABSOLUTELY SELL mortgage 
* or othericiſe diſþoſe of his Eſtate, give them an Es rA in the 
Land; and includes giving them the Rents and Profits; Eſpecially, 
as the Heir would be wnaccountable for them, if they were to de- 
ſcend to him, till Sale Sc: And the rather (till, for that the Te- 
ſtator has taken expreſs Notice of we Heir at t Law, by a particular 
| Beg to him. 


Mr. Clayton, for the Defendant (the Heir at Lin) and alſo 1 | 

he ſaid) for the Mortgagee, argued that No LEGAL EsTATE 
aſſed to the Executors: but only a PowER to ſell mortgage or 

other wiſe diſpoſe of this Biss. in Caſe the Leaſchold Eſtate ſhould | 


prove deficient. 


And He inſiſted that this Conſtruction was agreeable both to the 
Waras of the Will and to the Iutention of the Teſtator. 


There are many Cates where the Word De viſe is led and 
yet no F aa pes Sir Wiliam Tones 327. Dike v. Ricks. Cre. 


Car. 335. 8. E. and a Cate in 1 Leon 31. ef 38. Tr. 23 Elie 
in C. B. 


I Inst. 113. 4. is ; agreeable to Windbant O Opinion i in 1 Leon. 31. 
that the Vendee is in by the Deve, and not by the Conveyance 
« of the Executors;” And to Phwd. 414. a. (the cited Caſe in 
10 H. 7.) 1 Ii. 236. a. comments upon, explains and diſtin- 
guiſhes the Text of Littleton § 383. (cited by Mr. Ahhurft,) and 


ſhews the Diverſity between a Deviſe © that his Executors /hal! 
PART IV. Vor. II. 4 0 . & ſell,” 
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Trinity Term 23 & 24 Geo. 5 


* P. 103 l. 


6 2 ” and a Deviſe 7 his Executors to be fold :* The former 
of which 1s a bare naked Power. 


And here is Nothing at all dev ifed to the Executors : They have 
only a bare Power to ſell Sc. 


The Caſe of Yates and Compton, in 2 Wins. 308, 309 proves 


80 that the legal Eſtate did t pals. * 


Though the Deviſe be general, «That they hall and may abſo- 
„ ]utely ſell mortgage or otherwiſe diſpole of;“ It is ſtill Nothing 
more than a POWER. yy 


And as to the intermediate Rents and Profits from the Death & 
the Teſtator till Sale or Mortgage or other Diſpoſal, the Heir at 


Law will be accountable for them, if he receives them: And they 
may be come at, by Application in Equity, « or otherwiſe. 


Mr. Aſhurſt, in Reply, relied on the Intention of the Teſtator: 
who meant, he ſaid, that No One ſhould take Benefit, 74 after his 5 
Debts Legacies and F uneral 8 og ſhould be 1 9 80 


Lord Maus SFIELD thought it a plain Caſe. 


Here are ns - Wore, by which the Eſtate is deviſed 79 the Execu- 
tors. Therefore, „Fit be conſtrued, that there 7s a Deviſe to them, 


it muſt be raiſed by Implication. But, by the Frame of the Will, 
it is plain that the Teſtator did NOT 2 intend: For he ſhews, by 


the Expreſſions that he has uſed, that He #new the Diſtinction be- 
tween a Deviſe of an E//ate To them, and giving them only a Power. 
to ſell. As to the Term Deviſe;” The Expreſſion “ 1 deviſe,” 
18 here 9 to ſaying 48 wil,” or * my Mind i 16. 


The Id TEN rox of the Teſtator, Mr. 1 los. can not be 
complied with, in this Caſe, without an Implication of a Deviſe fo 
the Executors; becauſe it mult otherwiſe deſcend to the Heir at 
Law in the mean Time; Who, he fays, would Nor be chargeable 
with the intermediate Rents and Profits, but eee WNGCCOUNT = 
able tor them. 


That, clearly, is „et fo. The Land could only Fa ng to the 


Hear, ſubject to the Charges; and would be liable, in his Hands, to 


the Payment of Debts Legacies and Funeral Expences. So that the 
Teſtator's Intention! 18 equally an{wered, One Way, as the Other. 


The Serien was as follows Having heard Counſel on both 
Sides, and conſidered this Cale, (which the Parties delayed 
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* bringing on to be argued, until this Term,) We are of Opi- xP. 1032. 
nion That NO ESTATE paſſed to the ſaid Edmund George and 


Dorothy Lancaſter ; but only a Pow R to ſell demiſe mortgage 


or otherwiſe diſpoſe of the Premiſſes. 
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Moultby ver/. Richardſon. 


NAR. Howard moved that the Defendant might be diſcharged 
on Common Bail; the Affidavit to hold to Bail, being only 

«© That the Defendant was indebted to the Plaintiff in ſuch a Sum, 
«AS He computes it. 


But Mr. Juſt, FosTER and Mr, Juſt. WIL Mor (the only Judges 
then in Court) thought it ſufficient : And they added That Caſes 
of * this Sort had gone a great Way ;” (intimating that they had © 


V. antc Gy g. 
gone full far.) + 3 


„ 
+ See Barclay 
et al. v. Hunt, 
3 an M. 1756. 
MorlON DENIEp. 7 C. 3. B. R. 


Ferguſon ct Ux' de. Corniſh. „ ne 
| | 5 | 5 June 1760, 
FT HIS was upon a Demurrer by the Defendant, to a Declaration 
in an Action of Covenant upon an Indenture of Leaſe, afſign- 
ing a Breach in Non-Payment of Rent. „ 
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The Declaration ſet forth that Adam Harper and Pöhebe his Wife 
demited the Premiſſes to the Defendant John Corniſh, from &c, for 
7. 14, OR 21 Years, as the Leſſee {Corniſh} ſhould think proper; at 
Gol. per Annum Rent; And the Defendant covenanted to pay to 5 
the ſaid Adam Harper and Phoebe his Wife, THEIR Executors Admi- 
niſtrators and Aſſigns, the ſaid Rent, during the vid TERM; And 
that Corn'ſh entered, and was poſſeſſed, and cantinues in Poſſeſſion. 
Then it ſhews the Death of Adam Harper, and the Intermarriage 
of Phœbe with the now Plaintiff Ferguſon; and that fo much Rent 
Sc, became due and in Arrcar; And atligns the Breach in this, that 
the Defendant has not paid &c (in the Words of the Covenant,) To 
the Plaintiff Ferguſon and Phabe His Wife. * 5 Note —. The 
e 5 N | | | |  Arrear of | 
8 1 | ; 3 | Rent upon 
To this Declaration, there was a General Demurrer by the De- wich the 
fendant; And a Joiader in Demurrer, by the Plaintiffs. Brach ib al- 
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Queſtion Veats. 


Mr. Eyre, for the Defendant, argued in Support of the De- 
o 5 
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Trinity Term 33 & 34 Geo. 2. 


FP. 1033. 


* Queſtion—Whether the Plaintifts have made a good Aſſignment 
of a Breach, in Non-Payment of Rent ſuppoſed to have become due 
upon this Leaſe. 


1ſt Objection This Covenant is a relative Covenant: Tis to pay 


for and during a TERM of 7, 14, or 21 Years. But F xo Term 
was ever ane the Covenant fails. 


Now yo Term was created by this Indenture: For it is vo1D for 
Uncertainty. This 1 from the two following Caſes. 


Phd. 27 3. Say v. Smyth and Fuller, proves © That every Con- 
« tract ſufficient to make a Leaſe for Years ought to have Cx x- 
&« ANT in three Limitations; namely, the Commencement, Con- 
« tinuance, and End of the Term.“ 


6 Co. Rep. 35. The Biſhop of Bath's Caſe, lays it down, “ That 


«the Certamty of COxXTINUANCE is to be intended, Either where 
the Term is made certain by an expreſs Enumeration ear, Ort 
by Reference to Certainty ; or by reducing it to Cer tainty, by Mat- 

8 ex poſt 5 or "0 Con truction 1 in Law by expreſs Limita- Sn 


cc 
«cc 


cc 


IT tion.” | 


Therefore. the Thiboa dint 1 in this Leaſe is void for UNCERTAIN=. 
Tv. It is a Demiſe, to hold from Michaelmas &c, for the Term 


of 7, 14, or 21 Years, as the Leſſee ſhall think proper. Now, if 


the Leſſee ſhould not elect, the Leaſe could never COMMENCE. | . 


But, at leaſt, the 6 of it is quite uncertain. It is 
not (as the uſual Way of making theſe Leaſes is,) a Leaſe jor 21 
Years certain, covenanted to be defeaſible at the Election of the Leſ- 


ſee; nor is it made certain by any Reference to a Thing which has 


Certainty at the Time of the Leaſe made; Nor is there any Thing 
ex poſt facto to be done, or averred to have been done; (And the 


Leſſee's Entry determines Nothing; It can be no more than Evz- 
| dence, even after 7 Years Poſſeſſion;) Nor can here be any Contr 4c 


7101 of Law, by expreſs Limitation. 


| 2d Objection But if the Court mould think it to 5 a fubſ 975 ng 


Covenant; then a 2d Queſtion will ariſe, 6 Whether it ſubſitts * 
Fr:  Faween te. PRESENT Parties. 


The G is, © to pay to the lacegſad Huſband 5 his Wife, 
« (Adam Harper and Phebe,) and to THEIR E xecutors Admini- 


„ ſtrators and Aſſigns.” Therefore the Executors of the deceaſed 
Hujband ought to have joined in this Action. 


36 Oh- 
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Trial Term 33 & 34 Geo. 2. 
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238 Objection ę goes to the Manner of aſſigning the Breach: It ought *P. 103 34 
to have been ſhewn that the Rent was not paid to the Execy- | 
*© TORS of the Huſband.” 
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Lord MansFist.p-—The Leſſee has certainly entered, and con- e £7 
tinues in Poe Non And it is as certain, that he 7 51 pay the R: VL ar 7 ö 


It 1s undoubtedly a a good Fats for 7 v. cars; (whatever may be e, , 
the Validity of it as to the other two eventual Terms, of 14 and 21 
Years:) And the Breach is afligned for Non-P. ay ment of Rent in- 
curred 20112 the fort Se den Lears. 


— — 


Mr. Serj. Poole was for the Flaintiff : But the Chicf Juſtice was 
o cler in his Opinion, that there was no need tor Him to interfere; : 1 


nor did IIe. 


2 —̃ — 
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Per Cur, JUDGMENT for the PLAINTIFFS. 


levi On De ho Brown. 


R. Winn ere on behalf of the Plaintiff, ſor an ORDYHR Lupon 

the proper Oſficer of the Court of COM MON PLEAS, to Ar- 
TEND HERE With the Record of that Court (between V atſon V. How: : 
Jn) in Order for it's being inſpected by this Court. 


The Defendant 1 in 1955 Court, who was ſucd here upon a Bond — 
indemnify the preſe ent Plaintiff, had pleaded “ Non dannificatus :" 
To which Plea, the Plaintiff replied 2 Recovery in the Court of Com- 

mon Pleas againſt him, by one Thomas Watfon; whereby he was 
damnified. To this Replication, the Defendant here had rejoined 
Mill tel Record: And the Plaintiff ſur-rejoined, „That there 7s 
e uch a Record.” — 


Mr. 77 inn acknowledged that the 9rdinary Courſe and fethod Of 
Practice in theſe C Caſes, was to iſſue a CRRTIORARI, and have it 
certified; And He allo acknowledged that he could not find any 
Precedent that came up to the preſent Caſe: But he urged that it 
would fave Time and Expence ; and that this Court by their Ge- 
neral Turifaichion, had ſuch a Power over all 7nferr: Juriſdictions, 


But Lord MansrIELD and the * Two other Judges now in“ Me. Jud. 
Court were very clear that as here was no Sort of Reaſon to go out”? CY Wes 
of the common and ordinary Courſe, It would be wrong to break © 
the eſtabliſhed Rule sand Methods of Procecding : And therefore 
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Drxitp the Motion. 
PART IV. Vol, II. + Rex 
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P. 1035. * Rex ver Inhabitants of Hitcham. 


See this CASE abridged, in the TABLE; and of /:7ge, in the 


Quarto-Edition of my SETTTTAENT- CAsks, pa. 504. 
Ne. 161. 
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Saturday 14th. Rex der/. Pemberton. 
June 1760. 75 : 
N wing Cauſe againſt a Rule for . an Indictment 
on 5 Eliz. c. 4. F 31. for exerciſing the Occupation of a 
TANNER, not having ſerved an * cherein tor Seven 
Years, 


Mr. Sayer, on the Part of the Defendant, objeated, 


Iiſt. That though the Trade of a Tanner was eee a Trade 
-uſed within the Realm of England at the Time of making this Act 
of 5 Elis. yet it was not meant and intended to be INCLUDED in th 
pbrobibitory Clauſe ; being at that very Time under Regulation by 

other Statutes (no leſs than 16 in Number) made for the Purpoſe of 
regulating it; and particularly, by 1 EVZ. c. 9. which allows the 
Ule of it to Apprentices or Covenant-Servants brought up in that 
Trade Four Years: And Another Statute made in the very ſame 
Year with the preſent” One, viz. 5 Elix. c. 8. deſcribes who may 
be Tanners. So that it can not be imagined that 7475 Occupation 
was ever meant to be included 1 in the Prohibition of 5 Elis. 7 1. 


8 31. 


And though both theſe Statutes (of 1 Elia. c. 9. and 5 Ex. 

c. 8.) are noo repealed, yet they are equally an Argument to ſhew | 
the Conſtruction of the Clauſe in queſtion, as if they ſtood unre- 
6 pealed : And ſo the Court 88 a repealed Statute, in conſtru- 
ing the unrepealed One of 43 E/is. c. 2. in the Cate of of Rex v. 
Tad it af H. 1757. 30 G. 2. 5. 1 5 


2d Objection. Ile the Trade of a Tanner was meant to be in- 
cluded in the prohibitory Clauſe of 5 Elis. c. 4. F 31. yet that Sta- 


tute was, as 70 this particular Trade or Occupation, REPEALED by 
dhe 


—_— 


ww 


OD oY IN OY _—_—. 


Trinity Term 33 & 34 Geo. 2. 
*the 5 Ez. c. 8. and 1 J. I. c. 22.4 5. whichare repugnant to, *P, 1036. 
and conſequently a virtual Repeal thereof, fo far as concerns this 
Trade. The former is indeed now repealed : But the latter is not. 

They admit of 5 or 6 oTHER Qualifications beſides having ſerved 
an Apprenticeſhip for 7 Years; Namely, Such as then had Tan- 
Houſes and uſed the Trade; Alſo the Wives and Sons of Tanners ha- 
ving uſed the Myſtery four Years; Alſo ſuch Perſons as ſhould 
marry the Wives or Daughters, to whom Tan-houſes and Fats 
ſhould be left. So that there are nov many other Qualifications that 


juſtify uſing the Trade, befdes that of Serving a 7 Years Appren- 


7 ny 0 


* 


34 Objection.— An Indictment will not therefore now lie upon 

5 Elix. c. 4. F 41. alone and generally: But it ought to srRelr v 
all theſe orER Qualifications allowed by the ſubſequent Statute ; 
and to ſhew that the Party is v? within any of them; as is done in 
Convictions upon the Game-AQts, and Convictions for Swearing, 
and upon the Act of 8, 9 W. 3. c. 26. © for the better preventing 

«© Counterfeiting the current Coin of this Kingdom.” And for 
this, He cited * Rex v. Maurice Jarvis, H. 1757. 30 G. 2. and . ate 148 
Rex v. Þ Sparrow, (as He called it,) where a Conviction for pro- f Nerv. 
Phane Curling and Swearing was quaſhed, becauſe it did not alledge 57, ling, I. 

% That the Defendant was not a Servant, Labourer, Common Sol- 8 C. 1: S. C. 
-« ger or Sil ree „„ EE 


| 'This Indictment is upon a Statute not favoured : And the Caſe is 
the harder upon the Defendant, and the more oppreſſive, for that 
he is under another Indictment on 1 F. 1. c. 22. 


Mr. Norton, for the Proſecutor, having been heard in Anſwer 
to the Objections; and having made the proper Diſtinctions be- 
tween the Caſes cited and the Cate now in queſtion; 
Tur Cour were unanimouſly of Opinion—That wheaterer 
Licence might be given by any Statut? /ibſegrent to 5 lig. c. 4. t 
Pertons who had not ſerved a Seven Years Apprenticelnip, to cxer- 
ciſs the Trade of a Tanner under certain 9tber Qualifications therein 
deſcribed ; Yet, as the Trade of a Tanner was clearly a Trade ujed - 
at the Time of making the 5 Ei. c. 4. (and ſeems acknowledged ce 
by 1 J. 4. c. 22. 4 5. to be included in 5 Hlix. c. 4.) It is iat ne. 
ceſſary, in an Indictment wpon 5 Eliz. c. 4. F 31. for having uſed 
this Trade without having ſerved ſuch an Apprenticeſhip, to abe, 
the Want of the OTHER Qualifications, which by the ſubjequert Sta- 
tute intitle a Perſon ſo qualified, to uſe the Trade: But tuch 99:7 
Qualifications or Exceptions muſt be su HN, BY THE DEFENDANT, 
by Way of Excuſe, either by Plea, or in Evidence. It is enough 
for the Proſecutor, to bring the Caſe within the General Pury}ciy of | 


2 
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Trinity Term 33 & 34 Geo. 2. 
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8p. 1637. '*the Statute p07 which the Indictment is founded; if that Statute has 


General prohibitory Words in it. For where an Indictment is brought 
upon a Statute which has general probubitory Words im it, it is ſufficient 
to charge the Offence generally, in the Words of the Statute: And 
if a ſubſeq went Seatute, or (as Mr. Juſt. Foſter and Mr, Juſt. J/ilmeor, 
who ſpoke after Lord Mansfield and Mr. Juſt. Denyjo2, added „) even 

a Clauſe of Exception contained in the Jame Statute, excuſes Perſons 
under ſuch and ſuch Circumſtances, or gives Licence to Perſons ſo 
and ſo qualified, ſo as to excuje or except them out of the general 
prohibitory Words, That mutt come e Way of Plea, or Evidence, 
That the Par y 13 not within ſuch general Prohibition, but ex- 
8 cepted out of it. 


Indeed, where the Words of a Statute are deſcriptive of the Ne 
ture of the Offence, or the Purview of the Statute, or nec eilary 


to give a ſummary Juriſdiction, there it is neceſſary to ſpecify in the 


Helin 17th 


une 17009, -- 


particular Words of ſuch Statute. In the Statute to prevent Coun- 
terfeiting the Coin (8, 9 W. 3. c. 26.) it is the Furview of the Sta- 
tate} not a general Prohibition : Tis Deſcription “ Any Smith, 


« Engraver, F ounder, or other Perſon or Perſons whatſoever, other 
« than and Except the Perſons employed in or tor his Majeſty's 


wx "ERR Wee - 
N. B. Mr. Tuſt. FosTER ſaid, He believed: there were not leſs 


than a hundred Trades mentioned in other Clauſes of 5 Elis. 
c. 4. And that He had once taken the Pains t to extract them 
and range them alphabetically. 


Per Car: unanimouſly, 
The RurE to ſhew Cauſe \ Why the Indictment 
ſhould not be quathed, was DISCHARGED. 


King's! Dench Priſoners veg. Narſte Uſca Priſoners: 
8 1 
25 rederick Aſhfield's Will. 


HIS was a Claim of a Legacy, ſuppoſed by the Priſoners in the | 
| Priton of this Court to be left to {heme And the Matter came 
on (by Order of the Court,) in the Paper, to be argued. The ſhort 


and fingle Queſtion was * Whether the followings Bequeſt was 


made to the Priſoners in the Priſon of 97 Court, or to Thoſe 
66 who were in the Priſon ot the Palace Court.” 


Frederick 


Trinity Term 33 & 34 Geo. 2. 


— —— — 
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Frederic Aſefi Ad, of Richmond in Surrey Gentleman, deviſed his * P. 10 
Copyhold Eſtate (already furrendered to th 2 Uſe ofhis W II,) and alſo 
ail his perſonal Eſtate, (after &c,) to Truſtees to be fold; and di- 
rected the Produce to be laid ont in Freehold Lands. Then he far- 
ther directs, that his Truſtees ſhall, for ever, iſſue pay and diſpoſe 
of the Rents and Profits, unto and amongſt ſuch Perſons, who, for 
the Time being, ſhall be poor Priſoners and inſolvent Debtors in He 
MarSUALSTA Prifon in the Burrough of Southwark ia the C aunty of 
Surrey, ana real and fit Objects of Charity ; for and towards their 
Subliſtence during their reſpective Impriſonments there; in ſuch 
Manner, and in ſuch Parts and Proportions, as his ſaid Truttees and 

the Survivors of them and their Heirs ſhould from Time to Time 

order direct and appoint. T 


— 
— 


38. 


Mr. Gould, for the Priſoners in the Priſon of i Court, argued 
that this Deviſe belongs to the Priſoners of % Court. Ee 

The Juriſdiction of this Court, in the preſent Queſtion, depends 
upon the Act of 32 G. 2. c. 28. $g. which gives Power to the 
teveral Courts therein named, to examine into and order Payment of 
Bequeſts made to poor Priſoners in the ſeveral Gaols or Priſons with- 

in their reſpective Juriſdictions. By which Order, the Priſoners of 
this Court will be bound, if the Determination ſhall turn again them: 
But the Priſoners of the Palace-Court Priſon will not be bound by 
any Determination of the Judges of h7s Court; in Favour of the 
Priſoners of his Court. Cs al 5 1 


The Deviſe is „to the Priſoners in the MARSHALSIHA-PRISON 
jn the Burrough of Southavarę: Which mult mean the Priſon of 
this Court. — In Support whereof, He cited Co. 10 Rep. 69, 71, 72. 
The Cafe of the Marſbalſea; and Spelman's Gloſſury, Title Marſhal. 
And He obſerved that the Defendant who is a Priſoner in the King's. 
Bench Priſon is, and is always ſuppoſed (in the Declaration againſt 
him) to be, in Cuſtod Mareſchali MAR ESCHALS1MAE Domini Re- 
gie: The other, (the Defendant in the Palace-Court, ) in Cuſtod 

Mareſchalli Mareſchalſiz HospITII Domini Regis. He allo cited 
1 Bulſtr. 207 to 212. Cox v. Gray, at large: And argued that there- 
fore, propter Excellentiam, this Deviſe is to the Priſoners of the Pri- 
ſon of This Cut. e 


Mr. Field, contra, for the Priſoners of the Palace- Court, argued 


and ſufficiently ſhewed that this Deviſe ft be underitood to be 
do the Priſoners in the Priſon of the Marſhal of the HousE-HoLD. 


PART IV. Vor. IL 43: 5 Lord 


Trinity Term 33 & 34 Geo. 2. 
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*P.1039. * Lord MANSFIELD was clearly of that Opinion. He obſerved, 
that not only in vulgar Speech, but likewiſe in many Acts of Par- 
* y u,, Iament, the Priſon of this Court is called the King's BEN CH Pri- 
Interircce,, ſon; and the * Other is called the MARSHATLSYA-Priſon. Both of 
ſub verbs them indeed are in the Burrough of Southwark : But Each of them 
e . has it's reſepective Appellation. And this Teſtator uſed the Name 
cord: Alſo that was always uſed by every Body elſe in Common Parlance; with- 
Hlaunt Nm. out ſearching Spelman's Gloſſary or my Lord Cole's or Bu/trod-'s 
Ons FOE Reports, to find the Arict and legal Name. This is a ſufficient 


Hlſi e 

Note- This Reaſon for Us, not to make any Order at all in the preſent Caſe. 
reſpective Ap— 

pellation of each of theſe priſons was Are by the Marſhal of this Cour: „ (on Appeal to his own Candor, | 
8 Lord Mansfield) to be the Name uled in Common Parlance. | 


Therefore No Rus was taken. 


Thurſday 10h | : | Rex wif Pearſon. 
June 1700. | 

R. Bake moved, upon the uſual Affidavit, that the De- 

fendant MEG be admitted to defend m F gema 2 Pauperis. 


But, upon it $ appearing that this was 22 an 1 Attachment for a 
Content, and NOT 4 CAUSE n Court; And Mr. Baynham not be- 

ing able to produce any Precedent of ſuch a Rule having ever 
: been made where 19 Cave was depending 1 in Court ; 


The MoTion was DENIED. 


Margaret Hutt's Caſe : 
5 5 


Rex very Bowmaſter and Epworth. 


\ N this 8 offering to exhibit Articles of the Peace 
againſt theſe two Perſons, It * that the Facts charged 
were e done at Portſmouth. | 


" Wl The Couxr 8 to Her: that She might : as 
well have applied to a juſtice of Peace in the Neighbourhood: And 
then the Defendants would not be under a Neceſſity of Coming up 
to o London, to put in Bail. 


It was 4 That if there ſhould be any particular Incon- 
venience ariſing therefrom, there might be a Mangamus to a Juſtice 
2 of 


Trinity ty Term 33 N 34 Geo. 2 2 


*.ot Peace in the Conntry impowering Him to take the Security * P. 1040- 
there: And of this, Mr. Harvey (as Amicus Curia] mentioned ſe- 
veral Initances within his own Obſervation and Memory. 


1 


At length, Mr. Athorpe (Secondary of the Crewn-O. ce) pro- —_ | 
poled, and The CourT came into this Expedient, vis. That on | 
iſſuing the Attachment of th e Peace, which is of Courſe made out ; 
upon the Court's receiving the Articles praying Security of the —_ 
Peace, an Trdorſement ſhould be at the ſame Time made thereon, 1 
authorizing and directing any Juſtice or Juſtices of Peace in that 

County (Sour! hampton) to take the Security of the Peace there; ſpe- 
cifying the particular Sums wherein the Principals and alſo their 
Sureties ſhould be bound. 
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Per Cnr. 
It was ORDPRTD accordingly. 
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Reeve ; and Rex Ve? 1. Norris. 
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R. Kanter and Mr. Pilmer ſhewed Cauſe againſt the zug . 
1YLIof a CERTIORARI to remove ſeveral Orders made by Mr. 
Monybemny, a Juſtice of Peace in Kent, upon the Cox vrN TIL r- 
Act, 22 Car. 2. c. 1: By which Orders he had convicted a Me- 
thodiſt-Preacher, and the Maſter of the Houſe wherein He preach- 
ed, and Several of the Audience, in the reiportive Penaltics fol- 
lowing. | 


The * Preacher (Moreley) was convicted in 20/. The + Maſter *”; Se. , 
of the Houſe (O/borne) in 20l. and Several of 4 the Perſons pre- 1. 5 N + 
ſent, in 55. a-piece. Two of the Auditors (Reeve and Norris) had 
had 101. a- piece levied upon them, (by virtue of the 3d Section 7. Se. 3. 
of this Act,) the Preacher Himſelf not being to be found. The 
Penalty had been levied upon O/borne, (the Maſter of the Houle,) 
as well as upon Reeve and Norris. They had All appealed (within 
the Week) to the Seſſions: And Mr. Monypenny had returned to 
the Seſſions, the Monies levied, and certified the Evidence, with 
the Record of the Conviction, agreeable to the Directions of the 
th Section; And the Defendants had pleaded and been tried by | 
4 Fury at the Quarter-Seſſions; And there had been both Verdid 
and Judgment given againſt them. 


Mr. Knowler and Mr. Filmer, on behalf of the Proſecution, urged, 
that after All this had paſſed, a Writ of Error might lie; but 
not a CERTIORARI, which will only lie when there 18 729 other 
Remedy. 2 
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Trinity Term 33 & 34 Geo. 2. 


* P. 104 1. 


* And there is a Clauſe in the 6th Section, hid is expreſs, 
That xo other Court WHATSOEVER ſhall intermeddle with an 
«© Cauſe or Cauſes of Appeal upon this Act: But they fhall be finally 
determined in the Quarter-Seffions ON.“ Which Negative | 
Words muſt include All the Courts of Judicature in the Kingdom, 
and this Court in particular, as being moſt lixely to meddle with 


Matters of this kind, 


Ard the 12th Section directs “ that this Act, and all Clauſes there- 


in contained, mall be conflrued moſt 1 aud veneficrally for the 


«© Suppre//ing of Conventicles, and for the IHficgtion and Encou- 
% ragement of all Ferions to be employed in the Execution thereof; 


And that no Record Warrant or Mittimus to be made by Virtue 


of this Act, or axy Proceedings thereupon, ſhall be reverſed avoided 
* any I. ay zmpeach bed, by reaſon of any Default i in Form.” 


Therefore, to en Pu; boſe ſhould a Certiorari iſſue, when the 
Court can neither intermeddle with the Fact or Form? 


The Penalties are (by the 2d Section) to be d gribut. into 8 


Parts; ; to the King, ; to the Poor, z to the Informer: And 


theſe Penalties Hav be 00 to diſtributed; And — Court can not 


or der Reſtitution. 


As to the Penalties under 10s. the Act gives 729 Appeal : If the 
Juſtices have done wrong in the Matter of Fg. 'tis in a Matter 


Coram non Judice. 


Mr. Kuruler ind Mr. F umer had Affidavits of the F acts which 
they Alledged. 


Lord MANSFIEL D aſked then: Whether the Negative Words i in 


the 6th Section would not conclude ſtrongly againſt a Writ of Error, 


Mr. K nowler and Mr. Filmer anſwered, That as to Paci, they 


might; but, perhaps, not as to Law. They cited a little printed 
N Bock, ſaid to be written by Ld. Ch. J. Saunders, (a Comment on 


this Conventicle- Act) Fo. 69. $.6. & F 13: Which ſhewed Hun 


to be of e « 'That 10 Certiorari would lie upon . 


Mr. Juſt. Deron obſerved, © That there have been many De- 
15 terminations to the 8 ſince.” 


Mr. Norton: Mr, Stow, ad Mr. Leigh, who were for the Ce- 
tiorar!, inſiſted That the General Juriſdiction of 59% Court is not 
taken away by mere negative Words in an Act of Parliament: This 
Court 


Trinity Term 33 & 34 Geo. 2. 


Court ſhall zever be oed of it's Furiſaition without Special” W 
Dr. Feſter's Caſe, 11 Co. 64.6. 1 Ro. Rep. 92, 94. S. C. 
60. Smith's Caſe. 1 Mod. 45. S. C. 


ords. * P. 1042. 
Veutr. 


Beſides, Theſe Words * That no other Court whatſoever ſhall 
** intermeddle 27th any Cauſe or Cauſes of Appeal; but that they ſhall 
be finally determined in the Quarter-Sctſions only ;” mean no 
more than that the FAacTs ſhall nar be re-examined : But the Legality 
may; or a Want cf Juriſcliction may be taken Advantage of. The 
Cale may be fach as that the Juſtices have u Juri/diction of the Mat- 
er. And where a Statute does not expref//y and t9idem cerhis take 
away a Certiorari, and direct © that no Certiorari thall iflue,” the 
Court will grant One. And Peat's Cate, in 6 Mod. 228. Proves 
„That a Certiorari does lie upon this very Act.“ The Court there 
fay, © That the Juſtices of Peace being Judges of the Matter, / 
„ they wrong Lou, You HAVE your REMEDY by CERTIORARI, or 
Appeal to the Seſſions.“ And it appears in that Cale (at the End 
of it,) that a Certiorari had then actually Iſſued. 
As to the Five of theſe Convictions, which were againſt Perſons 
prejent at this Aſſembly, and under 10s. (namely, only 5 s. a-picce, ) 
s Appeal is given: And conſequently, there can be no Doubt but 
that a Certrorars does lie, as to them. 
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Mr. Norton, being aſked © Nhat was the Objection that he had 
e to theſe Convictions,” anſwered, That it was nc al/rdged © that 
the Defendants were * Subjects of this Realm: Which is an « p geg. 1, 
eſſential Requiſite. „ ͤ;ðX7ĩXͥ4r̃ 
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Ihe CouRT were unanimouſly of Opinion that a Certiorar; 
OUGHT to iſſue. A Certiorari does not go, to try the Merits of the 

Queſtion ; but to ſee whether the /zz:zed Juriſdiction have exceeded 

their Bounds. The Juridiſction of this Court is not taken away, un- 

leſs there be expreſs Words to take it away: This is a Point ſettled. 

Therefore a Certiorari ought to iſſue: And after a Return ſhall be 
made to it, You will be at Liberty, and it will {till be open to 

You, to move to ſuperſede it, if there ſhoald appear Reaſon tor the 
- Court's ſo doing 3 


RulE made abſolute, for a CERTIORARI, 
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Trinity Term 33 & 34 Geo. 2. 


* P. 1043. 


Wedneſd yp 
25 th Tune 
4760, 


* Rex ver /. Blooer: 


R. Norton and Mr. Madocks ſhewed Cauſe againſt the Iſſuing of 


a MAN DAMUs which had been praycd to be directed to One 


8 mt Boner, a Pariſhioner of Matfe!d in Staffordſhire and an Inha- 


bitant of the Chapelry of Calton within that Pariſh, (Who had turned 
Mr. William Langley the Curate of that Chapel, out of it, after he 
had been El-ven Weeks in Poſſofſion, and locked it up,) C ommanding 


him to reſtore the ſaid I illiam Langley, Clerk, to the Place and 


Office of CURATE of. the faid CAE. 


This Chapel 154 Donative, and is endowed with Fab: And 
the Inhabitants of 4 different Pariſhes con7r:vute to the Repair of it. 


The Curate of it has a Szzpend, Mr. Evans, the Vicar of Mal field 


{wore in his Affidavit, That he Helleves Hr has the Right of No- 
*« mination to it; And that it has been executed; Ane that Mir 

Langley is appointed and nominated by Him. But there were 
contrary Affidavits; wherein the Deponents ſwear © That they be- 
„ lieve the Right of Nomination to be in the Inhabitants.“ "Tt 


1 that Nr. Lamugiey had a Licence. 


The two Gentlemen hoforementiontd; Who were Counſel for the 
Pariſhioner and againft the Maundammus, argued That this Chapel ap- 
peared to be a Donati de; and as the particular Nature of it was not 


ſtated, it muſt be conlidered as only a private Chapel, and not as a 


public Office: And conſequently, no Mandamus will lie. 


Beſides, the Right of Nomination is not eſtabliſhed. The Vicar 
only {wears “ That he be/zeves He has Right of the Nomination: 


Which is contradicted by the adverſe Aﬀidavits. And if it Were not, 5 


Y et a Vicar has Nothing g to do with a Donative. 


"They mentioned Preſeot” s Caſe, the Chaplain of Manchelter Col- 


lece, reported in 2 Strauge 797. by the Name of Dominus Rex v. 


Epiſcopum Cheſter. But here. they ſaid, were Letters Patent: That 


: College was of the Foundation of the Crown. The Ground of the 
Court's interpoling in that Cale, \ was becauſe there was no other 


Remedy. 


This Man may have another Remedy : He may bring an Ejeftment 
for the Farm which He ſays belongs to him as Curate of this Cha- 
pel; Or He may have his Action of Treſpaſs.” 


Every Vicar might as well come for a Mandamus to be reſtored, 
as this Man, 


Trinity Term 33 & 34 Geo. 2. 


* Mr. Morton al Mr. Aſtin argued for the Mandamus; and urged #p, 104.4. 
that this was an Office or Degree that concerned the public Modal; and "TE 
therefore a Mandammuns would lie to reſtore to it, upon the Principle 
laid down by Chief Juſtice Gn, in the Cale of the Clerk of the 
City Works of London, 2 Szderfin 112, 113. Who ſays that a Man- 
damus ſhall be granted in theſe two Caſes; firſt, to reftore to an 
Ottce which concerns the Execution of Juſtice; Secondly, It the 


Office or Degree be for the Weal Public. 


A Mandamus will lie to reſtore even a S. Raym. 211. Is 
Caſe, Sexton of King ſclere ; - and 2 Lev. 18. 8. C. Rex v. Church- 
Wardens of King ſclere. So it will, to reſtore a Pariſh-Clerk. 6 Mod. 
253. Parker v. Clerk. And ſurely a Curate of a Chapel, with a 
Stipend, 15 More a public Sys th an a Parijh-Clerk or Sexton i 18. 


Non cog that this is a Denative: But if it be, yet no Licence 
is neceſſary in Caſe of a Donative ; though i in the Caſe of a perpe- 
tual Curacy, it is neceſſary. 
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And it is no >ObjeQion, to ay 75 that We have an»ther Remedy; 7 
if We ate intitled to this. 


The Counſel on the . side en the Mandamus) oblerved 
that Pariſh-Clerks and Sextons are temporal Officers; whereas this 
was Eccleſiaſtical : And a Vicar or Rector may jutt a as well apply 
for a Aandamus, as the e of a Donative. 
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The CourT propoſed to the Par ties, to try the Merits in a 
feigned Iſſue: Which was declined, on the Part of Blooer; who 
inſiſted on taking the Opinion of the Court bs Whether the Rule 
yy ug not to be diſeharged. 


Lord Mans Prez p—This is a mere temporal Queſtion. 


Three 99 8 have been offered againſt making the Rule ab- 
ſolute. 


The 1ft was, That there is no ſufficient Ground fr aſking a 
oh Mandaniuo. „ 


Afr; But this Chaplain has ſhewn an Appointment, ITY a Li- 
cence; and was in quiet Poſſe Non for 11 Weeks. 


2d Objection. That he has not the RIO: For the Nomination 


was not in the Vicar, but in the Inhabitants, 
2 1 
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JL rinity Term 33 & 34 Geo. 2. 


n 


*P. 104 5. 


* Anſwer. We can not try the Merits upon Afidavit. He clams 
a Right, though it is litigated: And taat is ſuflicient for the preſent 


Purpoſe 
3d Objection.— That, even ſuppoſing him to have a Title, and 


to have been in Poſſeſſion, and turned out of it; yet he ought not 
to be aſſiſted by Way of MAN DPAMus, but be left to his ordinary 


legal Remedy, by Ejectment or an Action of ä 


Anſwer. A Mandamus t9 reſtore | is the true Specific Remedy, 
where a Perſon is wrongtully diſpoſſeſſed of any Office or Func- 
tion which draws aſter it Temporal Rights; in all Caſes where the 
eſtabliſhed Courſe of Law has not provided a Specyic Remedy by 
another Form of Pr oceeding: Which 18 the Caſe with regard to 


- Rectories and Vicarages. 


Here are Lands annexed to this 3 which belong to the 


Chaplain 1 in reſpect of his F unction. If the Biſhop had refuſcd, 


without Cauſe, to licenſe Him, He might have had a Mandamus to 
compel the Ordinary to grant Him a Licence. He 1s now turned 

out of the Chapel and every Thing belonging thereto, by Force. 
Such Chapels were not Objects of Attention i in the Days when the 
Regilter was formed: And therefore there 1 is no particular Remedy 


Hs provided tor this Caſe. 


It is faid * He may bring an Ejectment or an Action of Treſ- 
« paſs.” I am not ſure that he could. It don't appear that the 
Legal Property is in Him: On the contrary, it is certain that it is 
wot. It might orginally be in Feoffees. Thoſe Feoffees may not 
have been regularly. continued. It may be impoſlible to find the 
Heir of the Survivor. If they have been continued, the preſent 
Fcoffees may refufe to let Mr. Langley make Uſe of their Names. 


Neither of theſe Actions, if he could bring them, would be a Spe — 


cific Remedy. In the one, He might recover Damages; In the 
other, He might recover the Land! But by neither would He be 
reſtored to his Pulpit, and quieted in the Exerciſe of his Function 
and Office. We may very well take Notice too, that the Inha— 
bitants refuſe to try the Merits, in an Iſſue. If a Mandamus goes, 


We ſhall {ce what Return they make to it. And this is what ought 


to be done in the pretent Calc. 
Mr. Juſt. De xisen concurred. 


Where 5781 is a 70977P0r al AT the Court will atliſt by Way of 
SLQUGGMUS 3 becauſe it is a Spec fic Remedy. 


Rur 


» dag 
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* RULE made abſoluts (for | granting a Mandamus.) * P. 1040. 

N b F. , 4 

No Return was made: But the Parties agreed to try the Merits 12675 % 
ima teigned Iflue ; which was accordingly tried. 3 


8. i, accord. 
Now-—Upon this Caſe beingÞafterwards mentioned, The CouRr t V ex v. 


ce . 175. . 


wh weighed all the Principles and Authorities applicable to G. 3. %. pe. 
and were fully ſatisfied that the propereſt and moſt ef- 126 5. 
tn Method of trying the Right to officiate in ſuch 


* Chapels, whether it depended upon Nomination or Election, 
„Was by Mandamus.” 
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R. Norton ſhewed Cauſe why the Tenants in Poſſeſſion ſhould 


not have leave to plead «That the Lands ſpecified 1 in the 
0 Declar ation are Holden in ANCIENT DEMESNE.' | 


I admitted, that ſuch a Plea might be received, in * this Action * See Ali. 
(of E ectment, ) with LR avs of the Court and upon a proper Ay Pi- "oy vor 
DAVvIT : But He objected to the Syficiency of the preſent Afrdavit ; Eos. 
becauſe it only alledges © That the LAN Ds in Queſtion are holden 

in Ancient Demelne, and that they are holden of th: Manor of 

« Godmancheſter ;' but does not go on to aliedge © that the VAN 

„ of Gedmancheſter is {itſelf} holden in Ancient Dem ſie, (as it 

ought to do.) In the Caſe of Denn v. Fenn, Trin. 24 C. 2. B. R. 

the Affidavit was © That the Lands were holden of ſuch a Manor, 
adobe MANOR was Holden 1 in Ancient Demeſne.“ 


Beſides: this may be only 1 in the Leſſor of the Phintiff: 
And if ſo, he cannot ſue Fhere; For the Writ of Right Cloſe will 
only lie, where the Demandant has a F ce or a Freebbold. 


5. VIE Gould contra, in Support of the Rule. cited the Caſe of Fer- 
vers v. Miller, P. 4 W. & M. B. R. reported in 1 Sal- ld . 
Corthew 220. 1 Shawer 386. and Caſes i in B. R. temp. IV. 3. Fo. 21. See alſo A.- 


Where Ancient Demeſne was pleaded in Ejectment: So, in Lill r Cale, 


5 Co. 105. and 
Practical Reg ier, Title Abatement ; and in the abovementioned Caſe Smith v. Ar- 


din, Cro. Elia 
7 9 , 0 

of Denn v. Fe It. 825 ard 
Smith v. Are 


Indeed, Leave muſt be aſked of the 8 to oa it: And by den, 2 Ander- 


4, 5 Ann. c. 16.4 11. It is required, in Caſe of Pleading a Dila- 4" £75 All 
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took Occaſion to ſay * that they had reconſidered the Point, 77 . 


— C 


* — 2 = —— — "Rp en Se SES © 
8 2 


Trinity Term 33 & 34 Geo. 2. 


5 1047. Tony Plea, That the Party offering it do by Affidavit prove the 
«© Truth of it, or ſhew ſome probable 5 auſe to the Court to induce 
* them to believe that the Fact oi it 13 true,” 


Now this Affidavit does ſhew probavle Cauſe to induce ſuch Be- 
lief. It ſhews “ That the Lands are Holden in Ancient Demeſne ; that 
« they are holden of the Manor of Godmancheſter; and that there is a 

* Court of Ancient Demeſhe in the Burrough of Godmancheſter, where 
«© they might have procceded :' Inſtead of which, they have 
brought their Ejectment in % Court, 


« Whether theſe Lands are PARCEL of the ſuperior Manor, is 
a Fact triable by 2 7ury: Though the Queſtion © Whether Flut 
* ſuperior Manor be or be not holden in Ancient Demeſne, mutt 


be tried by Record, (by Dooms-aay Book.) 


Mr. Juſtice FosTrR and Mr. Juſt. WiLmoT, the only two 
Judges at this Time in Court, concurred in Opinion, that there was 
219 ſuficient Gr ound laid for obtaining Leave to plead this Plea, 


Mr Just. Fos TER obſerved, that as it was agreed to be neceſſary to 

aſk the Leave of the Court to plead this Plea to a Declaration in 

1. jectment, it follows of Courſe, that it mutt be in the Diſeretion of 

the Court, either to grant or to refuſe their Leave. And He thought 

that this Atlidavit was 727 Jriffcient to ouſt this Court of Juris ſdiction. 

He ſpoke of theſe Courts of Ancient Demeſne, as putting > People out 

wet $e: of the Protection of the Law, and fitter to be totaliy = get! royed, 


that Reporter than to be favoured and alliſted. 
1s of < difle- | 


rent Senti- 
ment. = Mr. Juſt Wits: faid it was a ſtrange wild Juriſdiction"; where 


the Jurors arc Judges both of Law and of Fact, and ignorant Coun- 
try Fellows are to determine the niceſt Points of Law: And there- 
fore He was not for granting ſuch Leave, unleſs compe elled by Au- 
th rity. Indeed if the Caſe is brought /i ictly W!tHin the Rule, then 
the Leave muſt be granted = We cannot help 12 


The W down from Alden's Caſe to this Time, it is true, 
are That Ancient Berelne is a 895 Plca in Ejectment.“ 


Eut if You would ouſt this Court of Juriſdiction, You mut ſhew 
that anther Court bas Juriſcliction.“ 


Now this Affidavit does not ſhew 8 T hat there are Suitors, in the 
other Court ;” nor * that theſe Lands are holden of a Manor 

which Manor is holden in Ancient Demeſne:“ Whereas, if the 
Lands only, and not the Manor, are Ancient Demeſne, the Matter 
can not be tried! in the Court of that Manor, 
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1 he Affidavit ought to have men * That the Lands are holden P. 1048. 


< ot a Manor, which Manor is Ancient Demeſne:“ And fo was the 
Atfidavit in the Caſe of Denn v. Fenn; and ſo is the Plex, 1 Show, 
388. and Carth-w 220. in the Caſe of Ferrers v. Miller, S. C. 


It can not be tried © Whether the Laxns themſelves are Ancient 


* Demelne.”” - Doom aay will not ſhew rh : Doomſday will only 


18 Whether the Mancr is ſo or not. The F orm of the Plea makes 
£1115 2 23 clear as the Sun. | 


This Aff davit does n not therefore purſuc the proper Form. 


Kd vt büght to be 11 ih at hi Leſſor of the Plaintiff a 
Frreboid. Hou can he ſue there, in Ejectment, as Lee of a Term 7 


Upon ſuch a ſtrange wild Juriſdiction as this and upon ſuch 


an Attidavit, Tam not tor * giving the Detendant Leave to plcad this 
Pj 
ic A. 


Rot DISCHARGED. 
_ Hutchins ve. Kenrick : 
Hills et al' ve 7. Kenick. 


NN fhewing Cauſe, (upon Saturday 21ſt June,) i in both theſe 
Cauſes, Why the Defendant ſhould not be DiscHaRGED 


were a good deal different: Vis. 


In EY Cauſe of Eatobans v. Kenrick, The Defendant was regu- 
larly INTITLED 79 be ſuperſeded; Yet was not actually ſuperſeded. 


but REMAINED in Cuſtody of the Marſhal. (For although the Or- 
dier for his being ſuperſeded had become abſolute, two Days before 
the End or a preceding Term, Yet the Deſendant had ſtill continued 


in the Cuttody of the Marſhal, without ever carrying this Order 


nto Execution by getting Himſelf actually and in Fact ſuperſeded: 
An upon the 5th Day of the then next following Term, whilſt 


the Defendant ſo remained actually in Cuſtody, although π¾αẽ§ ld to 


have been ſo long ago ſuperſeded, al Declaration was "delivered to 
him, at the Suit of Ions . 


In the other Gaul wherein HILILS and Others were Plaintiffs, the 
Declaration was delivered to him, whilſt He was regularly and in- 
diſputably in the Cuſtody of the Marſhal, and xo intitled to be 
ſaperſeded : But the Objection to this was, © that it was Vaca- 


1 TION- 


<«« out of the Cuſtody of the Marſhal, as to each of theſe Actions, re- 
* ſpectively,” It appeared that the Circumſtances of the two Caſcs | 
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« %*-T1o0N-time, when this Declaration was 4 fivered, and likewiſe 
« when the Bill (whereupon it was grounded) was filed.” 


Note. The ordinary modern Practice and Method of charging 
Defendants in Cuſtody in Yacation-time, is by previouſly iſſu- 
ing a Habeas Corpus (ad reſpondendum) teſted the laſt Day of 
the preceding Term, and returnable in this Court the firſt Day 
of the next. This the preſent Practiſers look upon to be a 
good Foundation for ee a Defendant in Cultody, in 
Vacation- time. 


And Mr, Day (who had been Clerk of the Declarations in the 

King's Bench Office about 30 Years) certified (ore renus) 

« That from the Beginning of his Time, ſome Bills had, all 

66 along, been filed with him in Vacation-time: But, that 

« (not being clear that this was quite regular,) He had always 

«© uſed the Precaution of marking upon them the exact Time 
© WHEN he received them.” 


The Marſhal alto (upon being aſked,) ſaid hat he had found, 
upon a Scar ch for 5 or 6 Years backward, (but he had looked 
no further back,) * that mary Declarations had been left in. 
« Vacatio: time, for Pritoners 1 in Cuſtody.” 


Note allo, that there is a Book kept in the King's Bench Office, 
called the Mar/hat's-Book ; in which are entered the Names of 
Perſons charged 1 in Cuſtody previoull y to their being ſo char- 
ged. But this is a Book of ns futhority; and only! meant for 
the Marſhal' s Convenience, that he may readily ſee what Per- 
ſons are charged 1n Cuſtody : 80 that it is, (in Truth and 
Rcality,) only a Memorial of the Deſendant's being charged in 
Cuſtody of the Marſhal; and Hot the Car, ye or * Foundation . 
ſuch Charge and Detainer. 


Tt was rec, on all Sides, Har a Habeas e pe to remove from 
One Court to Another, was a plain and intelligible ! rocceding: 
But it was very difficult to account cither for the Reaſon or the 
Original or the Validity of this Practice of iſſuing an Habeas 
Corpus returnable in the SAME Court; or to ns hoy that 
Method ound anſwer the Furpoſe intended | Dy it. = 


Mr. Gould, © who argued on Behalf of the Defendant in both 5 
Cauſes, urged, as to the former of them (in which Hyzchins was 
Plaintiff,) That the Defendant being regularly 1XTITLED 70 be ſu- 
fe ſeded was not in legal C uſtody of the Marſhal; And that no Per- 
1on could be charged as in Cuſtody of the Marſhal, who was mor 
LAWPFULLY so. He cited the Cafe of Unwin v. Riel Fe, 2 Strange 
1215, Where (upon a Motion to luperlede the Defendant as not 
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being charged in Execution within two Terms, ) ĩt is holden, That * P 


the Committitur muſt be actually entered on Record, before the 
* End of the ſecond Term; And that there is no Extenſion of the 
Time, to the Continuance- Day after Term; Nor was it ſufficient, 


* that there was an Entry in the Marſhal's Book, in Time.” And 


Mr. Gould laid it down as a Rule, That a Defendant once ſuper- 
« ſedable is ab ſuperſedable.” 5 


As to the latter Cauſe (wherein Hills and Others were Plaintiffs, } 
He cited the Caſe of Ti//den v. Palfriman, M. 3 Ann. B. R. reported 


in 1 Salk. 213. and 345. and more largely in 6 Mad. „ 
Where it is ſaid “ That there is no Way to charge a Defendant in 


Cuſtod Mar, in Vacation, but to go to the Marſbal's Book in the 
«« [King's Bench} Office, and make an Entry therein, quod REMA 


Nr in Cuſtod Mar ad Sectam &c: And this is SUFFICIENT 7 


charge him, provided he be in actual Cuſtody ; (for if he be out 
of Gaol, he may be arreſted.”) But this Entry in the Marſhal's 
Book, Mr. Gould inſiſted, could be 20 ſufficient Foundation for ſuch 


a Charge: No more could the modern extraordinary Practice of 


iſſuing a Habeas Corpus. The Old Method of charging a Defendant 


in Cuſtody, both in this Court, and (as appears by 8, 9 MW. z. c. 27. 
F 13.) in the Common Pleas too, was by bringing him zuto Court, 
and ere charging him when actually preſent in Court: Which 
could not poſſibly be ever done, but 77 TERM ine, when the Court 
was /itting. And this clearly and fully thews that the Defendant _ 
can not be at all charged in Cuſtody, in VAC ATION-Hime, when 


the Court is ut fitting. 


Mir. Norton, who ſhewed Cauſe on behalf of the Plaintiffs in both 
Cauſes, urged, as to the former (at the Suit of Hutchins,) That the 
Entry in the Marſhal's Book is right and proper; provided there be 
(as here was) a previous Affidavit, ſworn before the proper Officer, 

and filed: And fo is the Fractice in the Court of Common Pleas. 
The Defendant was found in the actual Cuſtody of the Marſhal ; and 


_ conſequently, could not be arreſted, (as he might have been, if he had 


been at large.) And his being INTITLED to be ſuperſeded makes 
no Difference: For if a Defendant ſtill continues in Cuſtody and is 


actually found in Priſon, He is ſubje& to be charged in Cuſtody, at 


the Suit of a third Perſon. The Rule © that a Defendant once 
« ſaperſedable is a/ways ſuperſedable, holds only with Regard to 
the s AME Plaintiff, at whoſe Suit he was ſuperſedable : It does nat 
extend to a third Perſon, to another Plaintiff. 


As to the latter Cauſe, (at the Suit of His and Others,) Little 
needs to be ſaid: For if the Defendant is properly in Cuſtody at the 

Suit of Hutchins, theſe other Plaintiffs can ſoon charge him regu- 
larly; (whether their preſent Charge will hold, or not.) To be 
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P. 1049. TION=Hime, when this Declaration was d Jivered, and likewiſe 
«© when the Bill (whereupon it was grounded) was filed.” 


Note. The ordinary modern Practice and Method of charging 
Defendants in Cuſtody in Yacation-time, is by previouſly iſſu- 
ing a Haheas Corpus (ad reſpondendum) teſted the laſt Day of 
the preceding Term, and returnable in this Court the firſt Day 
of the next. This the preſent Practiſers look upon to be a 
good Foundation for charging a Defcndant in Cuſtody, in 

Vacatiougtime. 


And Mr. Day (who had been Clerk of the Declarations in the 
King's Bench Office about 30 Years) certified (ore tenus) 
«© That from the Beginning of his Time, /ome Bills had, all 
along, been filed with him in Vacation-time : But, that 
<< (not being clear that this was quite regular,) He had always 
uſed the Precaution of marking upon "them the exact Time 
© WHEN He received them.” 


The Marſhal alſo (upon being aſked,) ſaid that he had found, 
upon a Scarch for 5 or 6 Years backward, (but he had looked 
no further back,) “ that May Declarations had been left in 


— 


* Vacati guntime, for Priſoners in 1 Cuſtody.” 


Note ws that there 1 is a bool Kept. in the King's Bench Office, 
called the Marſhai's-Book ; in which are ente red the Names of 
Perſons charged in C uſtody previouſl to their being ſo char- 
ged. But this is a Book of no Authber ity; and only 1 meant for. 
the Marſhal' s Convenience, that he may readily ſce what Per- 
tons are charged in Cuſtody : So that it 18, (in Truth and 
Kecality,) only a Memorial of the Deſendant's being charged in 


Cuſtody of the Marſhal; and nor the Cauſe or F oUNGati01 of 
ſuch Charge and Detainer. 


It was agreed, on all Sides, that a Habeas Corfirs tg remove From 
One Court to Another, was a plain and int elligible ! Toccedins : 
But it was very difticult to account cither for "the Reaſon or the 
Original or the Validity of this Practice of iſſuing an Habeas 
(Corus returnable in the SAME Court; or to diſcover how that 
Method could anſwer the Purpoſe akne by it. 


OP 


— 


Mr. Gould, who argued. « on Behalf of the Defendant in both 
Cauſes, urged, as to the former of them (in which Hicehins was 
Plaintift,) That the Defendant being regularly IX TITLE D o be ſu- 
Ferſeded was not in legal Cuſtody of the Marſhal ; And that no Fer- 
10n could be charged as in Cuſtody of the M AIR, who was rot 
LAWFULLY $0. He cited the Caſe of Unwin V. Kirchsffe, 2 Strange 


1215, Where (upon a Motion to ſuperſede the Detendant as not 
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3 being 
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*being chargedin Execution within two Terms, ) it is holden, * That * P. 1 


the Committitur muſt be actually entered on Record, before the 
End of the ſecond Term; And that there is no Extenſion of the 


Time, to the Continuance-Day after Term; Nor was it ſufficient, 
* that there was an Entry in the Marſhal's Book, in Time.” And 


Mr. Gould laid it down as a Rule, That a Defendant once ſuper- 
e ſedable is always ſuperſedable.” 5 


As to the latter Cauſe (wherein Hills and Others were Plaintiffs,) 
He cited the Cafe of Til/den v. Palfriman, M. 3 Ann. B. R. reported 
in 1 Salk. 213. and 345. and more largely in 6 Mod. 253, 254. 
Where it is ſaid © That there is no Way to charge a Defendant in 
« Cuficd' Mar, in Vacation, but to go to the Marſhal's Book in the 
[King's Bench} Office, and make an Entry therein, quod REMA- 
«© NET in Cuſtod Mar' ad Sectam Cc: And this is SUFFICIENT #9 


a, 


© charge him, provided he be in actual Cuſtody ; (for if he be out 


of Gaol, he may be arreſted.”) But this Entry in the Marſhal's 
Boo, Mr. Gould inſiſted, could be no ſufficient Foundation for ſuch 
a Charge: No more could' the modern extraordinary Practice of 


iſſuing a Habeas Corpus. The Oli Method of charging a Defendant 


in Cuſtody, both in this Court, and (as appears by 8, 9 . z. c. 27. 


F 13.) in the Common Pleas too, was by bringing him 20 Court, 
and there charging him when actually preſent in Court : Which 


could not poſſibly be ever done, but in TERM, when the Court 


was /itting. And this clearly and fully thews that the Defendant g 
can ot be at all charged in Cuſtody, % VACATION- Hin,, when 


the Court is ct ſitting. 


Ml.. Norton, who ſhewed Cauſe on behalf of the Plaintiffs in both 
Cauſes, urged, as to the former (at the Suit of Hutebins,) That the 


Entry in the Marſhal's Book is right and proper; provided there be 
(as here was) a previous Apidatit, ſworn before the proper Officer, 
and filed: And ſo is the Fractice in the Court of Common Pleas. 
The Defendant was found in the actual Cuſtody of the Marſhal ; and 
conſequently, could not be arreſted, (as he might have been, if he had 
been at large.) And his being INTITLED to be ſuperſeded makes 
no Difference: For if a Detendant ſtill continues in Cuſtody and is 


5 actually found in Priſon, He is ſubject to be charged in Cuſtody, at ; 
the Suit of a third Perſon. The Rule © that a Defendant once 


3 ſuperſedable is a/ways ſuperſedable, holds only with Regard to 
the saMe Plaintsff, at whoſe Suit he was ſuperſedable : It does 101 
extend to a third Perſon, to another Plaintitt. 


As to the latter Cauſe, (at the Suit of Hille and Others,) Little 


needs to be ſaid: For if the Defendant is properly in Cuſtody at the 


Suit of Hutchins, theſe other Plaintiffs can ſoon charge him gu- 
larly ; (whether their preſent Charge will hold, or not.) To be 
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P. 105 1. *ſure, the Habeas Corpus ſeems an odd Method; eſpecially, when the 


Cuſtody is never altered. | 


The Statute of 8, 9 V. 2. c. 27. 13. only regards the Method 
of charging Priſoners in Cuſtody in the Fleet Priſon ; and enaC's 
«© That the Delivering a Copy of the Declaration (after filing it, 
and then giving a Rule to plead &c, and making Athdavit of the 
% Delivery of the Declaration,) ſhall intitle the Plaintiff to fign 
judgment, as if the Defendant had been actually charged at the 
„Common Pleas or Exchequer Bar.” Ns 


And there is a Rule in the Court of Common Pleas in H. 1734. 
$6. 2. ſimilar to the Rule of this Court, made in 17 


ITAuE Cour were extremely clear, in the former Cauſe, wherc- 
In Hatchins was Plaintiff, That the Defendant was REGULARLY char- 
ged. For the Plaintiff found the Defendant in AcTuaL Cuſtody, 
and had a Right to charge him in Cuſtody, without inquiring whether 
he was intitled to be ſuperſeded, or not. Ir He could not charge 
his Debtor in Cuſtody, the Debtor would not be amenable to 


| Juſtice at all: For the Plaintiff. could not arref him, not being at 
hrge; nor could have any other Way of coming at him. The 


Rule of a Defendant's being © always ſuperſedable, after he is once 
„ ſo, holds only between the Parties them/elves, the Plaintiff and 
Defendant in that Cauſe: It does not extend to Other Perſons, to 
Plaintiffs in other Cauſes. 3 


And Mr. Juſt. Fos TER added That He had known, (in Expe- 
rience,) of Defendants remaining many Terms in Cuſtody, after 
they were intitled to be ſuperſeded, „„ 


As to the latter Cauſe, wherein Hills and Others were Plaintiffs, 
and the Charge was in VAcATION- Hime _ 5 


8 Tun CovRT were All of Opinion that there ought to be ſome 
Method of charging a Priſoner in Cuſtody, in Vacation-time- Be- 
cauſe, not being at large, he can not be arreſted ; and ſo his being 
in Cuſtody would be an A4/ylum during the whole Vacation. 


But t this Method ſhould be, was not fo clear, and deſerved 
{they ſaid) a good deal of Conſideration, The Habeas Corpus they 
All looked upon to be a ffrange Method: And they agreed that 
the cheapeſt and eaſieſt Way would be the 5%. 


Mr. Juſt. Dexnison was explicit,“ That, by the Practice of 15¹ 
„Court, No Declaration can be delivered to a Priſoner in Cuſtody 
* in THIS Court, but in TERM-time. In Proof of which, He 
_.cited 


4 


88 


Trinity Term 33 & & 34 Geo 2. 


cited a Caſe in Point; P. 17 Go 2. B. N. Holloway v. . Crafts . 1052. 
Where it was holden “ That every Declaration againſt a Priſoner x Note 
in Cuſtody of the Marſhal mult be delivered 77 TrxM-time : For The whole 


* Priſoners are conſidered in the ſame Light with Attornies (who <2 vere 


agreed, (and 
* are ſuppoſed to be always preſent in Court; ;) againſt Whom, Bills che Office rs 


can not be filed, bu? in Term- Au, And this was I agreed; had certifed,) 


That th 
though the Foint was determined upon 4 + another Queſtion. Delivery of 


the Declara- 


He added, That formerly the Defendant (when in Cuſtody) was ed 
brought up uto Court, by RULE, in Order to be charged : There as veing deli: 
was no Occaſion for a Habeas Corpus, when it was in the ſme vered in 14. 


Court. And He cited Lilly's Practical Regiſter, Title Priſon at eo pro 
1 per Roll Ch, Juſt. accordingly. 


* 


Court, except 


Mr. Juſtice 


And this Practice of bringing up the Priſoner into Court, ſtill ers 


remains in the Counties Palatine. | That the 
Defendant 


had, by cra- 
The Modern practice of Aarti g 8 to Defendavey. in ing Fa 


| Cuſtody, takes its Riſe from this Old One of actually bringing them the Bond, 4 
_ znto Court, in Term-Time, and there charging them: Which muſt {a5 


Irregularity;“ ; 
ſtill, in Point of Law, be /ippg/ed to be dane 3 and which can not Aud upon 
be done but 7 772 TERM-time. 1 a foot diſ- 

Charged the | 


Rule to ſhew 


Per Cur. In Hutchins v.  Kenrich, The 1 to ſhew Cauſe « why Cauſe Why | 
a the Defendant ſhould not be diſcharged out of the Cu ſtody uy Ns 


not iſſue a 


of the Marſhal, as to this Action,“ was diſcharged, (the Cauſe Superſedeas. 
thewn being holden clearly to be ſufficient. ) 


In Hills et al v. 3 The Matter was ; Ordered to ſtand over 


till the laſt Day of this T erm, (in order to have the Practice 
ſettled. ) 


1 e oy, 


Lord MANSFIELD now delivered the Keldudon the Court had 
come to: Which was to the following „ 


We have 8 deten of the practice of this Court; and of that of 
= the Common Pleas: And We are of Opinion that the right Method 
is (like that which is taken in the Common Pleas) To fle a BiLL 
| as of the PRECEDING Term; and then to deliver to or leave for the 
Defendant, being in Cuſtody, a Copy of the Declaration as of the 
preceding Term ; and to make an 72 thereof. We think this 
to be the right Method for the Purpoſe of charging ſuch a Defen- 
dant with a new Suit; and that it ought to be uſed in this Court for 
the future: And We think there is Vo Occaſion for a HaBkas 
CorPus. 
The End of Trinity Term 1760. 
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Michaelmas Term 
1 Geo. 3. B. R. 1760. 


Rex verſ. Oecupiers of St. Luke's Hoſpital. 


N Monday 29th of January 1759, Mr: Williams moved to 
quaſh an Order made by the Juſtices of Peace for the 
County of Middleſex, at their Quarter Seſſions at Hrick's 
Hall, confirming an Aſſeſſment or Rate for the Relief of 


the Poor, made upon One Joſeph Mansfield, and charging him as 


OccurirR of St. Luke's Hoſpital ; Being of Opinion, upon Con- 


ſideration of the Circumſtances therein ſet forth,“ That the ſaid 
© Toſeph Mansfield is the Occupier of the ſaid Hoſpital :” Whereas 
in Fact, He was (as Mr. Williams alledged) only a Servant there. 
He cited 2 Strange 745. Rex v. Inhabitants of St. Thomas's in 
Southwark ;, where a Preacher at a Meeting-Houſe was holden not 


to be rateable as an Occupier, | 


A Rule was u thereupon made, to ſhew Cauſe, And on T 22 
Sth May 1759, Mr. Gould moved to make that Rule abſolute; in- 


fiſting upon two Objections to the Validity of the Rate; v2. 1ſt. 


« That this Man is only a SERVANT and therefore could not be N 
85 rated as Occupier: . 


2d. c That this HosP1TAL i is not rateable at all” 


Mr. As (who was for 3 Rice ) agreed 0 Arietly peak 


ing, it could not well be ſupported “ that a Servant was rateable 


« as OccuplER:“ But He offered to defend it upon the Merits; 


viz. Whetner this new-ereeted charitable Ho cn for Lunazics, be 
or be not rateable. 


And if the other Side 3 not agree to that, He aid He muſt 
object to the Certiorari, as having irregularly rfſued ;. vis. not till 
after the Six Months were expired ; (it being more than nine 
Months from the 2d of F ebruary to Michaelmas Term. * 


And 


4 
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* And accordingly, a Rule was then made to ſhew Cauſe <« Why *P. 1054. 
ce the Certiorari ſhould not be ee But afterwards, 
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On Nd. eſaay 16th May 1759, It was Ordered, by Conſent of 
Connſch on both Sides, © That the Orders returned with the Cer- 
« tiorart in the Cauſe of the King againſt 5 ofeph Mansfield (who 
* then ſtood charged as Occupier of this Hoſ pital) ſhould be ſent 
pack to be RE -/ated.” In Conſequence of which Rule by Con- 


ſent, The following re fated Order was afterwards tent Ups. 28 the 
Return to the Rid Writ: diz. 


* Complaint and Appeal being ade unto thi Court, againſt a | Note—The 
certain Article contained in the Rate or Aſſeſſment made on the 19th 45 rag fol 
Day of July in the Year of our Lord 1757, for Relief of the Poor the lite Cap- 5 
of the Parith of St. Luke in the ſaid County, which Article is as % (ve 
follows, vg. The OccuPirRs of a Mefiuage or Tenement and ola One, 18 
Premiſſes called Saint Luke's Hoſpital for Lunatics : Rent 801. 
Rate 2. 138. 4d.” By which Article, the ſaid Meſſuage called 
Saint Linke's Hoſpital for Lunatics is valued after the Rate of 801. by 
the Year, and aflefled (accordingly) to pay 2/. 135. 4d. by the 
Quarter of a Year; And this CoukT having fully heard and ex- 
amined the ſaid Complaint and Appeal, If appears in Evidence unto 
this Court, That by Indenture made the ziſt Day of November in 
the Year of our Lord 1750, Between the Mayor 5 and 
Citizens of the City of London of the One Part, and James Sperling | - Bb 
of Mincing Lane in the Pariſh of St. Dunſtan in the Eaſt London es | 
Merchant, Henry Bankes of the Pariſh of &. Mary Hill Citizen and ; 
Grocer of Loudon, Richard Speed of Old Fiſh Street in the Pariſh of 
St. Mary Magaalen London Druggiſt, Thomas Light of Mincing 
Lane aforeſaid in the ſaid Pariſh of Sr. Dunſlan in the Faſt Mer- 
chant, and William Prowting of Tower Street in the ſaid Pariſh of 
St. Dunſtan in the Haſt Apothecary, of the other Part, The ſaid 
Mayor Commonalty and Citizens, as well for and in Conſideration | 
of the Sum of 1c0/. of lawful Money of Great Britain already 
paid to Sir Jcbn Boſworth Knut. Chamberlain of London to and for 
the public Uſes of the ſaid Mayor Commonalty and Citizens, as 
alſo for and in Conſideration that they the ſaid James Sperling, 
Henry Bankes, Richard Sheed, Thomas Lisht and William Prowting, 
ſhould and would ed or convert the | remiſſes in the ſaid Inden- 
ture mentioned or ſome Part thereof into an HosrITAL for LUNA- 
' TICS; And for and in Conſideration of the Rents and Covenants in 
the ſaid Indenture contained on the Part and Behalf of the ſaid 
James Sperling, H. B. R. §. T. L. and W. P. their Executors Ad- 
miniſtrators and Aſſigns to be paid and performed, and for divers 
other good Cauſes and Conſiderations them the ſaid Mayor and 


Commonalty and Citizens eſpecially moving, Did, purſuant to an 
PART IV. Vor. 1 5 C Order 
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4p. tog 5. Order of the Court of Common Counc iT made the 15th Day a 
Ncvember then next pre eceding, demiſe grant and to Farm let unto 
the ſaid F. S. H. B. 3. J. L. and W. P. their Executors Admi- 
niſtrators and yy ag ALL that Piece or Parcel of Ground, with: 
the Buildings trerenpon erected, ſituate a nd being on Iman - Bill in 
the Pariſh of St. Lute in tae County of Midd/ 0 *, con ainiog from. 
Weſt to Eaſt, on the South Side fronting the Upper oor Ids, 180 
Feet of Aſſize (little more or leſs,) and from South to North on 
the Eaſt Side, 158 Feet of Aſſiſe (little more or lets,) and from 

Eaſt to Welt on the North Side, 165 Feet of Afſiſe (little more or 
leſs,) And from North to South on the Weſt Side, 180 Feet 2 
Inches of Aſſize (little more or leſs,) and abutting on the Way 

leading to Sr. Agnes le Clarr; All which faid Præmiſſeæs were for- 

| merly demiſed, by tWO ſeparate Leaſes; to Philip WW hiteman and 

 Fehn Davis, and do more fully appear by a Scheme or Draft 
thereof, with a Scale made to the ſame, unto the ſaid Indenture 
annexed: To have and to hold the ſaid Piece or Parcel of Ground: 
with the Appurtenances, unto the ſaid F. S. H. B. R. S. T. L. and 

I. P. their Executors Adminiſtrators and Aſſigns, from the Feaſt 
Day of the Birth of our Lord Chriſt next enſuing tne Date of the 
ſame Indenture, for and during and unto the full End and Term of 
32 Years from thence next enſuing and fully to be complete and 
ended; Ne ding and paying therefore yearly and every Year during 

the ſaid Term, unto the ſaid Mayor and C ommenalt) and Citizens, 
in the Office of Receipts and Payments of Money of the ſaid Cham- 
berlain of the ſaid City for the Time being, the Rent or Sum of 
Ten Pounds of lawful Money of Great Britain, on the Four moſt 

_ uſual Feaſts or Terms in the Year, that is to fay, the Feaſt of the 
Annunciation of the Bleſſed Virgin Mary, the Nativity of St. Jchy 
the Baptiſt, St. Michael the Archangel, and the Birth of our Fed 
Chirſt, by even and equal Portions, without making any Deduction 
Defalcation or Abatement for or by reaſon of any Taxes Rates or 
Aſſeſſments impoſed or to be impoſed during the Term aforeſaid 
upon the Premiſſes hereby demiſed or any Part thercof,, by any Act 
or As of Parliament or otherwiſe hoveſoever ; the firſt Pa ayment 
thereof to begin and to be made on the Feaſt of the Annunciation 
of the Bleſſed Virgin Mary next enſuing the Date of the ſame In- 
denture; And that it was amongſt 7 Thinge covenanted and 
agreed by the ſaid Indenture and between the 2 Parties thereto, 
that they the ſaid F. §. H. E. R. §. J. L. and V. P. their Execu- 

tors Adminiſtrators or Aſſigns or ſome of them ſhould and would 

auild or convert the Premiſſes thereby demiſed or ſome Part thereof 

into an Hos IT AL jor poor Lux ATIs, and employ the fame to 
20 other Lie Intent or Furpoſe whatſoever during the ſaid Term; 
And that among other Things 1 in the ſaid Indenture, are n 
two Clauſes and Proviſoes in the following Terms, „Provided 
* always that if the ſaid Four ly Rent of 10/, be behind and unpaid 
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the ſaid Days of Payment on which the ſame ought to be paid as 
aforeſaid, being lawfully c demanded at the Place of Payment afore- 
"TAI; Or it- the ſaid 7. J. H. B. N. 8, . £. and FP their 
„ Fxecutors Ar miniſtrators and Aſſigns do not well and truly per- 

form and keep all and ſingular the Covenants herein contained on 
his and their Parts to be performed and kept, that then and at all 
% Times afterwards it ſhall and may be lawful to and for the ſaid 
« Mayor and Commenalty and Citizens or their Affigns into all or 


6&4 


70 


0 


* any Part of the ſaid demifed Premiſſes in the Name of the Whole 


. Wholly to re-enter, and the ſame to have again retain and re- poſſeſs 


sin their former Eſtate, and the faid J. S. I. B. R. S. J. L. and 


%. Pb. their Exccutors Adminiſtrators and Afligns and all other 


„ Occupiers of the Premiſſes thereout and from thence utterly to ex- 
„ pel put out and amove, theſe Preſents or: any Thing therein con- 
tained to the contrary notwithſtanding: Provided alſo, And theſe 
Preſents are upon this Condition, that f the ſaid J. S. H. B. R. . 
J. L. and V. P. their Executors Adminiſtrators or Aſſigus or any 
« of them do or ſhall at any Time or Times hereafter during the 
« ſaid Term convert the ſuid Premiſſes io any OTHER Uſe than that 
cc of the Charitable Deſign of poor Lunatics, then theſe Preſents and 
« every I hing herein contained ſhall ceaſe determine and be utterly 


void; any 1 ning herein contained to the Contrar y thereof 1 in any 
| 85 wife notwithſtanding,” 


7 appears likewiſe 1 in Evidence unto this Court, that BEFORE the 


, Eredliug the ſaid Hoſpital, Divers, to wit, 29 Housks were ſituate 


UPON Te LAND and PREMISSES in and by the ſaid Indenture con- 
tained and demiſed; And that in the ſeveral Rates made by the 
Overſeers of the Poor for the Relief of the Poor within the ſaid 

| Pariſh of Sr. Luke, for in and during the ſeveral Years between the 
Year of our Lord 1744 and the Date of the Indenture herein before 
mentioned, the ſaid 29 Housts were valued and eflimated at the 


annual Value of 1901. by the Tear: And that in the Year of our 
Lord 1745, the $AID 29 HovsErs being aſſeſſed in the Rate made in 
the /aid Year for the Relief of the Poor within the ſaid Pariſh of 
St. Luke, after the Rate and Proportion of TREE SHILLINGS 22 


the Pound Sterling, did yet pay and yield xo MoRE to the ſaid 


Overſeers in Satisfaction of the ſaid Rate and towards the Relief of 


the Poor, than Teri Pounds and One Shilling; And that in the Year 
of our Lord 1746, the faid 29 Hovsxs being aſſeſſed in the Rate 
made by the Overſeers of the Poor of the ſaid Pariſh of St. Luke in 
the ſaid Jaſt mentioned Year for the Relicf of the Poor within the 
ſaid Pariſh after the Rate and Proportion of TREE SHilliugs in the 


Pound Sterling, did yet pay and yield no more to the ſaid Overſeers 
in Satisfaction of the ſaid Rate and towards the Relief of the Poor, 


than 8/. 115. And that in the Year of our Lord 1747, the ſaid 
79 . 3 


7 in part or in all by the Space of 8 Days next e any of *P. 1056. 
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1057: * 29 Houszs being aſſeſſed 3 in the Rate made in the {aid laſt men- 


tioned Year for the Relief of the Poor within the Cid Parilh of Sr. 
Luke after the Rate and Proportion of 35. 3 f. in the Pound Stor - 
ling, did yet pay and yield no more to the ald Overſzers. in Satisfac- 
tion of the faid Ratc and towards the Relief of the Poor, than 
87. 145. gd. And that in the Tear of our Lord 17486, the {iid 
29 Hovses being aſſeſſed [rt ſupra] after tne Rate and roport' On 
of 35. in the Pound Sterling, did yet [rt /ubroj 779 more tian 
7/1. 1s. And that in the Year of our Lord 1746, the ſaid 29 


Hov SES being &c, after the Rate and Proportion of 35. Ce, no more 


than 61. 4s. And that in Ec 1750, the {aid 29 Hovsrs being 
alleſſed [ut ſupra] aſter &c of 25. 9 d. in the Pound Sterling, did 


yet S no more Sc than 2 J. 82. 9 Ad. 


11 appears 367 in Evidence) to this Court That the Premiſſes de- 


miſed were accerdingly built and converted into the Hos PI AL men- 
toned in the faid Article of the Rate in queſtion, called, St. Luke's 
Hoſpital for Lunatics,” for the affording a charitable and jree 


Suſtentation and Cure to poor and helpleſs Lunatics; And that 
EVERY Apartment and Parcel of the ſaid Premiſſes fo built and con- 


verted into ſuch Hoſpital as aforeſaid, is laid out and applied, either 


in WarpDs or CELLS for the Lodging of ſuch Lunatics as aforefaid, 
or in OFFICEs neceſſary for their Suſtentation and Cure, or in 
APARTMENTS neceſſary for Perſons who are Hired from Time to 
'Vime to attend on fuch Lunatics for their better Suſtentation and 
Cure, and in No OTHER Apartments or Buildings WhPAtjoever; And 


that the /aid Edifice was originally eretted, and ſtill is fupported, and 


very many por and belpleſs Lunatics continually have been and ſtill 


are ſuſtained and taken Care of therein, And the menial Servants 
attending upon ſuch Lunatics have been and {till are hired and Faid, 


And all other Expences relating to and neceſſary for the maintaining 


the ſaid Hoſvital and Charity have been and {till are from Time to 
Time de rayed and born, by the FREE AND VOLUNTARY CONTRI- 


BUTION of divers Perſons; Out of whom, a CommMITTEE annuall 
18 appointed, who meet WEEKLY, to order the Admiſſion and 


Diſcharge of Patients, the hiring and retaining Servants, the Pay- 


ment of Bills, and the Regulation of all other Matters relative to the 
Maintenance and Upholding of this Charity ; and that Nox E BU 


ſuch poor and helpleſs Lunatics, and the Perſons neceſſarily attending 
pon them, have any kind of DwELLING or OCCUPATION in the 
$0 Hoſpital; And that One Jo/eph Mansfield (the Appellant) is 

the PRISC1PAL Perſon hired from Year to Year by the ſaid Com- 
mittee of Contributors, and receiving certain Wages, and living in 
the faid Hoſpital jor the Purpoſes of attending on the ſaid Lunatics, 
and havi ing NO OTHER Abode Occupation or Eſtabliſhment therein; 


And that the ſaid James Sperling, Henry Bankes, Richard Speed, 
Thomas Light and William Pr: . or any of them, their or any 


of 


— 
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*of their Executors Adminiſtrators or Aſſigns, have not nor ever had * P. 1058. 


or can have any Profit Benefit or Advantage from the ſaid Premiſſes 


or any Part thereof, nor any Poſſeſion or Occupation thereof, other- 
wiſe than as aforeſaid. 


TheCourrT [The General Seſſion at Hicks Hall,] upon Con- 
fideration of the Circumſtances above ſet forth, is of Opinion, 
That the ſaid Tenement called St. Luke's Hoſpital ouGUT to be 
© aſſeſſed and rated towards the Relief of the Poor, by the ſaid 
*© Rate;” and doth accordingly pisMiss h ſaid Appeal, and cox- 
FIRM de id Rate. ofthis PE 
| : By the Court. 

e WALLER. 


Mr. Gould, Mr. J. hurlw, and Mr. Lane, on Behalf of St. Luke's 


Hoſpital, moved (on Monday 23d June 1760,) to quath this re» 
fiated Order of Seſſions thus again confirming the ſaid Rates. 


They argued, 1ſt. That this Burr Dix itſelf, (an Hoſpital ſup- 
ported by voluntary charitable Contributions) was not rateable to- 


particular Per- 


wards the Support of the Poor; And 2dly. That 10 
ſon whoſocver was chargeable as OccuPitR of it. 


Firſt— This is only a mere Bvit DING, a Houſe ſupported by 


private free and voluntary charitable pecuniary Contributions; and 


uVſed only as an HosPITAL for the Suſtentation and Cure of poor 

and helpleſs Lunatics: It has 20 Apartments in it, nor any Accommo- 
dations for the Reſidence of any Perſons whatſoever, except the Pa- 
_ tients and the hired Servants neceſſarily attending them. It is not 
endowed with any Land; nor has it any Land about it, being the 


mere Site of the Houſe itfelt. Therefore it can not poſſibly be in- 
cluded within the Intention of the Dictum of Ld. Ch. J. Hol, 


mentioned in a Scrap of an anonymous Caſe in 2 Salk. 527. That 
Lands: For no Man, by appropriating his Lands to an Hoſpital, 


40 


C 


a. 


and bringing in an annual Profit: Which is, by no means, the pre- 
ſent Caſe. This is 79 beneficial Leaſe : The Leſſees receive no Pro- 


fit by it; Nor can they, by the * Proviſo in their Leaſe, put it to ave; hn. 
any other Uſe than that of the charitable Deſign of poor Lunatics, 1056. 


The Statute of 43 Eliz. c. 2.4 14, 1 5. directs ©* That a Pro or- 


„ tion of the Money to be raiſed by virtue of that Act, ſhall be ſent 
% for the Relief of Hoſpitals in the reſpective Counties.“ And it 
would be abſurd to ſuppoſe, that that ſame Statute intended to tax 
Hoſpitals towards the Relief, of Hoſpitals, 

"LAT HCA TTY way 7: BY 


Hoſpital-LAN DS are chargeable to the Poor, as well as other 


can diſcharge or exempt them from Taxes to which they were 
ſubject before, and throw a greater Burthen upon their Neigh- 
„ bours. For He there plainly means Lands caſed out to Tenants 
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p. 1050. In 2 Bulſtr. 354. the Judges (Hutton and Croke) put the Matter 
of taxing Cue or the Other of the Perſons there in Queſtion, upon 
the Foot of the Profit or Advantage received by them. But theſe 
Leſſees receive no Sort of Profit or Advantage, nor can poſſibly re- 
ceive any, under 2e Leaſe. 


And nothing is ſubject to be rated towards the Relief of the 
Poor, but a beneficial Intereſt, There is 0 Iĩſtance of an Hoſpital | 

having ever been rated, as to ſuch Part of it as is only applied to 
charitable Uſes; Whatever may have been done, as to thoſe large 
| and fine Apartments in the great Hoſpitals, wherein the Officers 
| (who are Gentlemen of Fortune and Faſhion) reſide with all their 
| Families, and uſe them as their Dwelling-houſes. 


| Secondly—No particular Perſon whoſoever can be charged as 
Occurixx of this Houſe of mere * 


i We 43 Eli. c. 2. 1. The Taxation is to be upon every 
Occupier of Lands, Houſes, Tithes, Coal-mines, or Sale-Under- 
woods i in the Pariſh, es 


But Wane of the Perſons mentioned in this Order are Occvu- 

[ PIERS of this Houſe, within the Meaning and Intention of the 
Makers of this Act. They have no Poſſeſſion or Enjoyment of any 
lucrative or profitable Tenement. Therefore there is no Rule or 
Medium or Proportion whereby to rate them : For if they were 
rateable at all, it muſt be in Proportion with Others. But theſe 
Perſons receive no Profit or Emolument at all: And there can be no 
e to Nethmg. Therefore (oy are not rateable at all. 


2 Church, a ent ene or an Alms-houfſe. 


. 2 Strange In H. 13 G. 1. in this Court, One Read was charged to the 
7. Poors Rate in reſpect of his being an Occupier of a Meeting-houſe 
where he preached : and He was holden 70f to be liable; Becauſe, 
as a Preacher, he is no more chargeable as an Occupier, than any 
of his Audience. And the Court there took Notice, that it was 
not ſtated © That he Jer out Pews;” fo as to make him a Perſon 

that occupies, and receives a . from it. 


So, in the preſent Caſe, No one can be charged as Occupier ; : hi" 
| cauſe No One receives any lucrative Profit. 5 


And this Circumſtance rakes it widely different from the Caſe of 
Eyre v. Smalipace et al, P. 1750. 23 G.2. B. R. Where the 


Queſtion 


For the ſame Reaſon; No Perſon can 1 DS as an Occupier of---- 


 Michaelmas Term Geo. 3. i 
* Queſtion was“ Whether the Plaintiff, being Controller of Chel lea * P. 1000. | | 


College, and reſiding in the Controller's Apartments there, was 
«© aſleflable towards the Maintenance of the Poor of the Pariſh of 
** Chelſea, for the Apartments which he occupied there by virtue of 
his ſaid Office:“ And the Court held him to be chargeable, as 4 

Occupien; grounding their Opinion upon a then recent and unani- = | 

mous Opinion of all the Judges, upon a like Queſtion, in the Caſe | 

of Greenwich-Hoſpital, concerning the Payment of the Window- 
Tax; in which Caſe, All the Twelve Judges unanimouſly held, 
18 That the Act of Parliament relating to the Window- Tax ard 
extend to the Apartments of Officers in Greenwich-Hoſpital ;” 
which Cale of Greenwich-Hoſpital They thought not diſtinguiſhable 
from that of Che /jea-Hoſpital then in Judgment before them. 


But chat was an Hoſpital of Reyal Foundation, and the King's 
own Houſe. The Officers have large noble Apartments there, with 
diſtinft Doors: They reſide in them with their Families, and live 

diſtinctly in them, at their ſeparate Expences. Thoſe A Apartments | 
are ſubſtantially their Houſe, their Domicil. In 7h7s Hoſpital, there 
are only Cells for the Lunatics, and a bare Lodging for thoſe who 
neceſſarily attend them, and are always about their Perſons. 


On 6th November 1760, . 
Mr. Norton and Mr. Stowe argued | in Support of the Order. 


They infilted, iſt. That this Building was 1 and . 


| That the Charge 1s ſufficiently laid upon it, although no Particular _ 
Occupter be perionally and en named. 


F iſt—Hypital-Lands are rateable to the Relief of the Poor of 
the Pariſh wherein they lie, as well as other Lands are : This ap- 
pears from 2 Salk. 527. And this Charity is only a voluntary Act of 
private Perſons, Proprietors of this Building : Which private Per- 
ſons have it not in their Power, by applying it to the Ule of a Cha- 
rity, to diſcharge it of legal Rates and Payments duly charged upon 
it for the Relief of the Pariſh; and thereby to take away this Re- 
lief from the Pariſh. And it would be moſt unreaſonable that this 
Property which was always rateable before, ſhould, merely by the 
voluntary Aft of the Proprietor, be rendered unrateable ; ; when, by 
that very Act, the Proprietor introduces many Servants into this 
Building, who will gain Settlements in the Pariſh by their Service 
performed therein: So that theſe Gentlemen would bad the Pariſh 
with Poor, and yet exempt themſelves from paying any Thing to- 
wards it's Relief. Therefore the Pariſh are till intitled to their 
Rates; whether the Proprietors make a beneficzal Intereſt of it, or 
chooſe to pp it to the Purpoſes of a Charity. 


And 


— 
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* And there are many Inſtunces of Hoſpitals and charitable Foun- 
dations being u Fact rated to the Relief of the Pariſhes wherein they 


are ſituated : Particularly, The Britiſb Lying-in Hoſpital, in Sz. 


Giles An Hoſpital in Sz. Botolph's Alder ſgate; Another in &. 

ames's Clerkenwell; (which laſt never, till now, refuſed to pay.) 
And this very Hoſpital pays the Land-tax, and alſo the four Rates 
(viz. Scavengers, Lights, &c.) 


And the Caſes of Windows Lights are not unlike to the preſent 


The Foundling Hoſpital pays the Window-tax ; as appears by the 


Tax-Book (Fo. 48:) And fall the Judges, (upon the Queſtion be- 


ing referred to them,) - were of Opinion, 6e That they ought to do 
«c ſo. * 


So, Se. Burthobinew D Hoſpital was an kutane * lives the Officers 
were aſſeſſed for their Apartments: And on 7th June 1748, All the 


Judges held them rateable. So alſo in the Caſe of Chriſt's Hoſpital 


(at the ſame Time,) and of Se. Bride's, and St. Thomas's, the gene- 


ral Point determined was“ That the Officers are e chargeable to the 
wh Window Lights.” 


In the Caſe of the F ch Hoſpital in Se. Luke's, The Judges held 


it not to be aſſeſſable, as to the Lunatics maintained therein: But 


They gave no Opinion as to the Charge upon One Romier (who 


was perſonally aſſeſſed,) becauſe it did not he ond to them, Whether 


he did or did not live 1 in it. 


In the Caſe of Sutton's Hoſpital, wheie Some of the Officers have 
their Apartments intermixed with the Rooms of the Perſons ſupport- 


cd by that Charity, The Commiſſioners thought That none of 


the Inhabitants of thoſe intermixed Rooms were chargeable, (nei- 


« ther the Officers, nor the poor Men ;)” And the Judges confirm- 
ed that Opinion of the Commiſſioners. 


In the preſent Caſe, the five Leſſees may be conſidered as Oc- 


cupiers by their Servants, who are under their Control; And they 
are properly chargeable, as ſuch : The Patients indeed neither are 
nor ought to be rated. 


They concluded this Head, mw obſerving 6 That FAY 43 


EA. £..2- 168 beneficial Law made for the Bepefit of the Poor 


90 of the Pariſhes.” 


Secondly— 
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* Secondly—As to the not charging any particular Perſon, as *P. 1062. 
Occupier | 


They inſiſted that it was v? neceſſary that a any particular Perſon 
Mould be ſpecifically rated as Oecupier. 


They cited a Caſe, from 8 Mod. Pa. 38. Rex v. Inhabitants of 
* Brickhill, P. 7 G. 1. B. R. where a Man who had been rated by * This Caſe 
the Name of © The Occupier of Roſcoe's Tenement,” and not by _— 
his own proper Name, and had paid the ſaid Rates under ſuch Af- p,;, on: 


[= % Brig htmen 
ſeſſment, was holden to have gained a Settlement under this general ( (in Larca- 


| foire) F. S. 
Point was indeed determined as is mentioned in 8 Me 32 : (though the Names Perſons and places are there 
miſtaken.) But the Man had actually paid the Rate ro leſs than een Years, under this Aſſeſſment, Which 
e IIim n without e his mt VIL. —.— Him han © the Occupier of Heſcor's Venement.” 


They alſo urged the Caſe in 2 Salk. 37. P.1 Any. Anonymous: 
W. hich, they ſaid, was probably the ſame Caſe with a Caſe of Rex 
v. Staines, I relating to the Parithes of 1//ord and Eaft- Ham. And t Rv. 


they ſaid they had a Certificate $8 that the Pariſhes of Ilford ee * 
75 Laſt-Ham do now pay.“ Williom 
Staints WAS 


taxed to thoſe two Pariſhes, for the Cee of an Hoſpital i in them. The Seſſions, upon Appeal diſcharges 
the 9 Order as Rong founded upon: — and Surprize. 


: Mr. Gould alt Mr. Lane, who had made the en, to the 
Order, replied— 8 


iſt. That the Caſes and e cited by the Countel on the 
other Side proved Nothing to the preſent Point : for they went no 
further than the Caſe of Chelſea-Hoſpital, Eyre v. Smallpace et al, 

P. 1750. 23G. 2. B. R. where it was ſettled © That all Apart- 
ments of Officers. uſed as Dwelling- Houſes, are liable to be taxed 
to the Window Lights, as Dwelling-Houſes.” And the Win- 
dow-Light Acts are poſitive and afhrmative, © That l Derelling- 
4 Houjes ſhall pay to that Tax.” The Ofticers have a Benefit from 
their Apartments. But here could ariſe 9 Benefit at all, to ar 


Perſon whatſoever: 1 herefore io One could be taxable to the Re- 
lief of the Poor. 


And as to their loading the Pariſh by introducing Servants who 
would gain Settlements by their Service in the Hoſpital, They de- 
nied that theſe Servants would gun a Settlement by ſuch Service. 


2dly. The Caſe of Brickbil, being cited from a Book of. no 
Authority, deſerves no Anſwer. Beiides, in that Caſe, the Man 


had long acquieſced under the . and paid the Tax. 
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P. 1063. 


Their Opinion. 


* THE Cour did not give any Opinion Yeſterday; But in- 
dclined That the Occupier ought to be particularly ſpecified; And 


« alſo, that the Whole turns upon the Perſon or Perſons who ought 
„c be rated. 


Indeed, if a Perſon rated generally, by the Appellation of Occu- 
pier of ſuch Tenement, acquieſces, and takes the Charge upon 
him, and pays it; It would be unreaſonable that he ſhould be ex- 


cluded from gaining a Settlement, if He afterwards has Occaſion to 
claim it. But at is not this Cale. 


The Inſtances of the ſeveral Hoſpitals, mentioned by the Counſel 


for ſupporting the Order, carry the Matter no further than the Caſe 


of Chelſea-Hoſpital has ſettled it: And the Judges have unanimouſly 
determined, * That all Apartments of Officers in Hoſpitals, which 


«<< are uſed as Dwelling-houſes, ought to be taxed to the Window 
40 Lights, as Dwelling-houſes.“ 


However, They ſaid they would conſider of it, and hen le 
Con. Apis. 


Lok D MANSFIELD nowdelivered the Opinion of theCourtz 'Y 


(having firſt ſtated the Order, and the Objections taken to it.) 


Caſes of this kind depend upon the particular Nature of the re- 


ſpective Hoſpitals: Each ſtands upon its own diſtinct Circumſtan- 


ces. Therefore no General Conſequences will ariſe from the De- 


termination of this en Caſe. 


The Land Tax 4iffers from the Pro Tax” The Fond tied who 


receives the Rent, is to pay the Land-Tax: But the Poors-Tax is 
_ payable by the Occupters. Therefore the Rating Hoſpital Lands - 


to the Land- Tax i is not applicable to the e Queſtion, 


The Occupier ought to be rated, regularly, , by Name. But in the 


preſent Caſe, it is more than a mere Defect in Form: The Fault in 
Form here ariſes from the Fyfence of the thing. For if they can 
not fix upon ſome particular Perſon who may properly be rated as 


Occupier of this Building, It follows, as a necetlary Conſequence, 


„That 7 Rate can ar all be made upon it. 


As to the Argument that has been uroed i in Support of the Order, 
That a Proprictor of Lands or Houſes can not, by his own pri- 
vate voluntary Act, diſcharge ſuch his Proper ty, from Payments 
« Jegally due to Other Perlone upon and out of it It does not 


hold 


* ** „„ „ * — 


8 


Michaelmas Term 1 Geo. 3 


* hold true in Fact. For this Rate payable to the Pariſh, as well as * P 


ſeveral other Payments arifing from Property and chargeable upon it, 
ay and muſt depend upon the Will of the Proprietor. The Owner 
of a Houſe may, if he pleaſes, pull it quite down, and convert it 
into a Toft. The Owner of Lands may, if he pleaſes, ſuffer them 
to lie barren and unoccupied. Tithes and the Right of them vary, 
according to the different Species of the Produce of the Land: Yet 
the Land-holder may ſow it, or plant it, or uſe it in the Manner he 
likes belt; or even not at all, if he ſo chooſes. 


The materia] Queſtion in this Cafe is, Wiso can be named 
and charged as the Occipier. | 


There are only zhree Sorts of Perſons that occur to Me. If they 
can find any Others who may be properly charged as Occupiers, 
Such other Perſons will not be included in or affected by the Opi- 
nion which We now give. 1 8 | 


1 o % 


The only Perfons that I can think of, are 1ſt. The five Leſees ; 


2dly. The Servants attending this Charit 
mad Perſons, who are the Objects of it. 


Firſt As to the Leſees—Mere NoMIx AL. Truſtees can not be 


y; and zdly. The poor 


efteemed Occupiets, ot rated as ſuch. Beſides, theſe Leſſees are 


expreſsly excluded, by a ſpecial * Proviſo inſerted in the Leaſe, from 
converting the Building to any other than this ſpecifical Uſe : And 
the Leaſe is to determine and become void, if they do. They are 
ſo far therefore from being Occuprers of it, that they are merely 


* J. ante, pa. | 


1056. 


nominal; mere Inſtruments of Conveyance ; and have no more 41 
tereſt in the Thing, than the Crier of the Court of Common 
| Pleas has, when he is named as the laft Vouchee in a Common 


„„ 5 


Secondly. As to the Servants attending this Charity They are 


not in a like Situation with the Officers of CHelſeu-Hoſpital, or of. 


the other Charitable Foundations that have been mentioned at the 


Bar, where there are large diſtinct Apartments appropriated to the 


Uſe of the reſpective Officers, wherein they and their Fami ies re- 


fide. Thoſe Officers are zo charged as Servants of ſuch Hoſpitals, 


or as Inhabitants and Occupiers of the ordinary Rooms and I,odg- 
ings therein; but as having / parate and diſtinct Apartments, which 
are conſidered as their Dwelliug-Houſes. The Caſes that have been 
determined by the Judges, relating to the Y/7indow-Tax, are uniform 

in rating Officers of Hoſpitals for their AMinct Apartments: But in 
this Hoſpital, there are neither any ſuch Officers, or any ſuch Apart- 
ments, as were in thoſe Caſes determined to be rateable, 
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* Ty the firſt of theſe Orders, which rated Foſeph Mansfield as the 
Occupier of this Hoſpital, had ſtood as it was originally drawn up, 
without being afterward altered; And F Mansfield had actually had 
a ſeparate and diſtinct Apartment in it (which is not now pretended;) 


Vet certainly He could not have been rated for any Thing more th an 
his owN particular and diſtinct Apartment. However, that Matter 
ceaſes now to be any part of the Caſe; there being no Foundation, 


by the new Order, to ground ſuch a Queſtion upon. 


Thirdly.—As to the poor miſerable Wretches who are the un- 


happy Otyeds of this Charity—It would be too groſs to conceive 


them to be proper Perſons to be rated to the Relief of the Pariſh, 


Therefore it is unneceſſary to ſay any Thing on this head; And the 


rather, as it appeared ſo very unreaſonable to the Counſel themſelves 


| who argued in Support of the Order, that they gave it up. 


And if no Pe en can be found, who is rateable to this Tax, It 
follows, by neceſſary Conſequence, «6 I Hat there Can be no Rate 


Therefore the ORDER muſt be QUASHED. 


r3th Goottitle, ER dimiſſ. Bridges et al', ve, "ſe Dul ie of 


Chandos. 


PON a Motion for a new Trial, made on the Part of the 
Defendant, upon the Foot of a Miſdirection given to the 
Jury by the judge who tried the Cauſe; (upon which Direction of 
the Judge, the Jury had found a Verdict for the Plaintiff;) the Cate 
appeared, upon the Report of Mr. Juſt. Noel, (the Judge who tried 
the Cauſe,) to be as N Dix. 


Sir T homas Bridge , being failed 3 in 1 F ee, of the IE and De- 


 meſne Lands of KEYNSHAM in Somerfetſhire, and of ſeveral other 


Lands in Keynsn AM aforeſaid, and alſo of ſeveral Eſtates in va- 
rious other Places, made a Settlement of ad theſe Eftates, at the 


Time of the Marriage of his Eldeſt Son, Mr. Harry Bridges, with 


his firſt Wife the Lady Diana Hollis; Sir Thomas having at that 


Time Five Sons living, vis. this Mr. Harry Bridges, Edward 


Br igen, Geo! Le Br idges and two younger Sons. 


The 3 was to the Uſe of Sir T homas himſelf for Life, as 


to Part; with Remainder to his Eldeſt Son Harry, tor Life ; Re- 
mainder to the Heirs Male of Harry's Body by that firſt Marriage; 


Remainder t to the Heirs Male of his Body by any other Marriage ; 
3 Re- 
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— 


* 8 to to: Sir Thomas s ſecond Son Edward Br: Joes i in rick 
Settlement; Remainder to George Bridges, for Life; Remainder 
to Ceorge, in Ti Male; with Remainder to the right Heirs of Sir 
Thomas. The Reſt of the Eſtate was ſettled to the tame Uſes, with 
this Difference only, v/s. That there was no Life-Eſtate to Sir 
Thomas Himſelf eres; but Mr. Aarry Bridges's Eſtate for Lite 
took Place immediately. There was a Power given, by this Settle - 
ment, to Mr. Harry Br id ges, to make a Jointure upon a jecond Wije. 


Mr. Harry B. had no Iſſue by Lady Diana : But, during her 
Life, He had an illegitimate Son, named Tomes Bridges, by another 
Woman. After the Death of Lady Diana, and after the Birth of 
James, Mr. Harry Bridges (in his old Age) married a young 


Woman, (of the Name of Freeman; ) Upon whom, purſuant to the 


Fower given him, He ſettled about 28o/. per Annum (being Pare 


of the Demeſne Lands of 1 act ) for her Life: And She {urvived 
him, and lived till 1759. 


Mr. Harry Þr. "dues having no Mc by this laſt Wife nor bv 
his former, and being Reverſioner or Remainder-Man in Fee (as 
before mentioned) of” the whole Family-Eſtate; and his Brother 
Fdward, and his two youngeſt Brothers being all dead without 


Iſſue; and his Nephew George Rodney Hridges, (t] ne only Son of his 


Brother George) having no Child by his Lady; the ſaid Mr. Hariy 
Bridges did, in his Life-time, by Bargain and Sale inrolled, grant 


this his Reverſion of the Ie ſettled 15 late, to his natural Son 
Tame. Bredges, the Leſtor of the Plaintitt. 


But after the Death of Al and purING TH: Lis 
Widow, (who was Tenant for Life of this 280 l. 
the Demeſie Lands of Keynſham,) the ſaid George Reduey Bridges, 
(the only Son of George then deceaſed,) being Tenant in Tail! in 
Paſſeſſion of all the ResT of the Eſtate, except that Part which was 
ſettled upon the Widow, (who was then living and in Poſſofian of 
bat Part; ;) but being Tenant in Tail in REMAINDER only, of 
THAT Part whereof the ſaid Widow was in Poſſeſſion as Tenant 
for Life; {uttered a Recivery, in the Year 1728, of the IV bole 
ſettled Eſtate; Uting (at leaſt) ſuch Deſcriptions as might be .- 
cient to include ALL, the Ejtate that lay in KEYNSHAM, under the 


E of his 


general Deſcription of Hat Part of the Eſtate : After the ſuffering of 


which Recovery, He ſettled the Whole Eſtate included in the Rocks 
very, upon the Duke of Chandos; and then diced. The Duke, upon 
the Death of the ſaid Mr. George Rodney Bridges, came into imme- 
diate Poſſeſſion of all the Re/ of the Eſtate, Except that Part which 
the Widow of Harry was in Poſſeſſion of for her Life as aforeſaid 


And upon her Death, in 1759, He took Poſſeſſion of that Part alſo. 


Part IY-Yor. II. — Where 
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Argument cx 
perte Dif", 


*Whereupon, Mr. James Bridges, the Bargainee of the Reverſion 
in Fee, which was granted to him by his Father H. un as aforeſaid, 
brought this Ejectment againſt the Duke, for that Part of the 
KEeynsnaM-Eftate which Harry's Widow died in Poſſeſſion of; 
Suppoſing that Mr. George Rodney Bridges could have 79 Power to 
ſettle THAT Part upon the Duke, whatever Power he might have 
over the Re, of the Eſtate, {or which He was T enant in Tail in 
Poſſeſion, when He ſuffered the Reeder 


The Duke, at the Trial, would have defended his Title, by ſet- 
ting up this Common Recovery ſuffered by G. R. B. the Remainder- 
Man in Tail; which He produced and proved: But the Duke be— 
ing unable to give any Sort of Evidence of an a&ual SURRENDER of 
the Widow's "Ls /e-Eflate, (which the Plaintiff urged to be neceſ- 
ſary, in order to enable the Tenant in Tail in Remarzder to make a 
good Tenant to the Præcipe;) the Counſel for the Defendant (the 
LUKE of Chandos) inſiſted at the Trial, That a Sar enden of the 

© Life-Eſtate ought, after fo long a Time, to be PRESUMED ; even 
5 although they Ahould give no Evidence whatlocver, relating to 


« any ſuch Surrender.“ 


But Mr. Tuſtice Noc] was of Opinion, wy That a Surrender by 
„ the "T'cnant for Lite could NO be preſumed ; when no Evidence 
at alt had been given to render it in the leaſt probable; and when 
„the Pofſettion had not gone along with the Recovery, but conti- 


„ nucd 1 in the Tenant for Life till the Ti we of bringing the Eject- 


c ment. And accordingly, He directed the Jury t to And for the 


Plalntiff: : Which they did. 


Upon this M; . as the Duke's Counſil called it, they 
moved for a new Trial, and obtained a Rule to ſhew Cauſe: And 
Mr. Juit. Noe!'s Report was, by Mr. Juſt. Milmot, ſtated to this 


Court as above. 
pen it's being argued in this Court, 


The Betendant's Counſel (Mr. N Mr. IWo0b, and Mr. 
Thurls) reed upon the Cate of Warren, ex aun. Hcbb, v. 
Greenville, F. 13 G. 2. B. R. reported in 2 Srange 1129: Where, 
upon a Trial at Bar, 3 Leſſor of the Plaintiff claimed under an 
old Entail in aF amily Settlement, by which, Part of the Eſtate ap- 
peared to be in qointure to a Widow, at the Time her Son ſuffered 
a Common Ke. overy, hieb was in 16599 ;) And the Defendant, 
who claimed Title under the Recovery, 107 being able to ſ/hew a 
Surrender of the Mother's LHſtale jor Life, it was inen „% That 
„ there was no Tenant to the Pracipe for that Part; and that t the 
— LEES — — RES 
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© * Remainder, under which the Leſſor claimed, was got barred.” X P. 1086. 


To obviate this, it was inſiſted by the Defendant, “ That at that 
„ Diſtance of Time, a Surrender ſhould be pRESUMED ; according 
* T0 1 Fen 287. and what is * laid down in Mr. Pigott' s Book of 
% Common Recoveries. And to forty this Preſumption, they of- 
fered to produce (in Evidence) the Bebt- Boa of Mr. Edwards an 


uk P. gelt 
4, 


Attorney at Br, then long ſince deceated, wherein He had char- 


ged 32 J. tor ſuffering the Recovery; Two Articles of which Charge 
are—* For dr Pong a Surrender of the Mather, 20s. —and * For 


« engroſſing two Parts thereof, 25s. more; And that it appeared by 


the Book, „that the faid Bill was paid. And this being objected 
to, as improper Evidence; The Court was of Opinion to allo W 1 


For it was a C. reumſlance material upon the Inquiry into the Un- 


reaſonableneſs of preſuming a Surrender, and could not be ſuſpected 
to be done for this Purpoſe; And it Edwards was living, He might 
undoubtedly be examined to it; And after his Death, this was the 
next beft Evidence. And it was accordingly read. After which, 
The Court declared, That z07 t this Circumſtance, they Would 
«© have PRESUMED @ Surrender ;” and deſired it might be taken 


Menzer of, „That they d, NO REQUIRE any Evidence to foritfy 


PP 


the Preſuption, AFTER SUCH A LIN TH OF T 191 f. 


The Caſe referred-to in 1 Fentr. 257. is there Anonymous: But 


it is S. C. with the Caſe of Green and Froud, in 3 Keo--310;311. 
and Greene v. Proude, in 1 Mod. 117. (tho ough ditferently repor ted. ) 


In Ventris, whoſe Report is much the beſt k, it is ſaid, That in an 


Ejectment, upon a Trial at Bar, for Lands in Ancient Demeſne, 


there was thewn a Recovery i in the Court of Ancicnt Demeine, to | 


cut off an Entail which had been f/affered a lang Time ſince, and 


the Poſſeſſion had gone accordingly : It appeared that Part of the 


Land was leaſed fir . Lije; and the Recovery (with a ſingle Vouch- 
cr) was ſuffered by him in Reverſion; and ſo no Tenant to the Pro 


cipe, for thoſe Lands. But, in rega ard t the Poſſeſſion had followed it 


for ſo long Time, The Court ſaid““ They would PRESUME. 2 Sur- 


« render: As, in an Appropriation of great Antiqu 2, there has 
been preſumed. a Lice ace, though none appeared. 


The N in Mr. Pigs 8 Book (referred to by Sir 55 LI ange) 


is in Fage It is apparent there mult be 4 Tenagt to the P- 
, cipe, 3 by Right or Wrong. And therefore, in many Cafe: 
„it may ſeem wholly impractcable ſor thoſe who have the Nags 
« moeinder it Tail, to ſuffer 2 Reco very. The moſt utual Way is, 
for Him in Remainder, to get the Tenant for Life to 3 to 
him condicrronally: And in this, though the Tenant for Life KEEP 
« the Possxssrow; yet the Recovery will be CoOb. 


In 
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In the Caſe of Dame Grin v. Stanhope, Cro. Jdc. 455. A Com- 
mon Recovery being produced, the Counſel for he Defendant | 
preſſed the L. dy 5 Counſel to prove who was "Tenant to the Præ— 


cize, at the Time of the Recovery. But the Court would not allow 


thereof: For it ſhall be inTExDED to be a good Recovery; And if 


it was otherwiſe, the Proof. ought to be made by the ether Party. 


And in 2 Lutw. 1 540, at t the End of the Caſe of Leigh v. Leigh 
this laſt-cited Caſe appcars to have been confirmed by Mr. Juſt. 


Pyr oll, at Vor Aſſizes: And Sir Edward Luttwyche there lays it 


down, © That in every Common Recovery, it ſhall be intend:d that. 


there was a good Tenant to the 1e Precipe, tull the contrary 7s VA Wn 


© on the other Side.” 


Indeed it appears from Lincoln-College Caſe, 3 Co. 58. 5. (there 
alſo cited,) ** That where a Common Recovery was had againſt 
« the Remainder-Man in Tail, in the Life-time of his Mother 
« who was Tenant for Life; and She was expre/sly alledged to be 
« AD TUNC Tenens liberi Tenementi; It could 797 there be intend- 
« ed that She had furrendercd her Eſtate, or that her Son had 
% entered for a Forfeiture.” Yet even there, ather than the 
Com mon Recovery ſhould be taken to be void for Want of a 
Tenant to the Præcipe, The Court intended Fc That TIE was in by 


cc Dijjeryin.” | 


There indeed She could not be intended to have ſurrendered ; 
becauſe it was alledged “ that She was ad tune Tenens.” But in an 


Ancient Recovery, if Nothing appears to the eee ſuch a Sur- 
render ſhall be preſumed. 


And it appears from Pivatt 41. © That the Tenant for Life's 
e continumyg in Poſſe Hor makes no {ort of Difference.” 


They: obſerved, that al the Caſes lay the whole Streſs of the 
Reaſon of their Determination, ſingly upon the Length of Time 
from the actual SUFTERING he Recovery; without thewing any 
kind of Regard to the Time of the ſubſequent Continuation of the 


Life-E tate; or to any offer Circumitances whatſoever. And, 


thole Caſes were in Ejectment, the Queſtion could riot turn ns 
the Length of "Time that the Tenant in Tail in Remainder had been 


come into Poſſeſſion ; For after 20 Years, He would have been bar - 


red from bringing an Exctment: 


Now the Time in the preſent Caſe is about 32 Years : Which is 
alone ſufficient to create this Preſamption ; etpecially fince the Act 


-of 14 C. 2. c. 20: BY the 5th dection whereof, it is enacted, 


oh That 


n 


—— 
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*© mon Recoveries ſhall be deemed good and valid to all Intents 


and Purpoſes; if it appears upon the Face of ſuch Recovery, 


<6 
cc 


cc 


in ſuch Recovery had a ſufficient Eſtate and Power to ſuffer the 
ſame; Notwithtanding the Deed or Deeds for making the Tenant 
« to tuch Writ ſhould be loſt or xo APPEAR. 


cc 


£6 


Rodney Bridges had NoT a ſufficient Eſtate and Power to ſuffer 
this Recovery,” as being only Remainder-Man in Tail; The 
Anſwer is, That if there was a Conditional Surrender of the 
Tenant for Life, then He had ſuch Power : And as nothing ap- 
pears to the contrary, but that there might be ſuch a Surrender, 
It muſt therefore be pre/imed; And this Statute only limits the 
Time within which the Preſumption ought to ariſe. 


cc 
cc 
cc 
cc 
66 


ce 


The Plaintiff's Counſel, (Mr. Gould, Mr. Husse Tt Serj. . and 3 
Mr. Burland,) who ſhewed Cauſe againſt granting a New Trial, Pate Ve. 


argued in Support of Mr. Juſtice Woes: $ Opinion ; and aſſerted his 
Direction to be right. 


5 They 1 there could be » wo P E ſumption, without ſome F aft to 
ground it upon. In Mr. Greenville's Caſe, in 2 Strange 1129, there 


was a very ſtrong Preſumption, ariſing from the Articles in Mr. Ed- 


wards the Attorney s Bill; the Proof whereof, the Court allowed to 
be entered ito, and received Satisfaction from. 


And there is no Caſe where A Preſumption of a ur ade has 


been raiſed, without Poſſe ion accompanying and following the Re- 
covery. In 1 Ventris 257, (upon which Caſe, that in 2 Strange 


1129 1s ſaid to be founded,) there was a Poſſe/fion which had fol- 


lowed the Recovery for a long Time: And that is the very Reaſor 


here given for the Court's making the Preſumption that they then 


made. That Reporter was a very eminent Man ; and much more 
to be credited than Kehle, or the Author of 3 Mad. 


to ſupport the Poſition which! is 121d to "FO been founded 108 it. 


As to 2 Toes, I 549—It | 18 nothing more than the Reporter 8 9701, 
se not any Determination of the Court. 


Andi in the Sa of Lady Gr "a v. Stanhope, Cro. Jae 455, the 
Perſon who ſuffered the Recovery was Himielt Tenant in Tail; 


and the Pœſeſion had gone along with the Recovery. 
PART IV. Vol. II. 5 G The 


That after 20 Nears from the Time or SUFFERING, All Com- P. 1070. 


that there was a Tenant to the Writ; And if the Perſons joining 


If it ſhould be objected, ** That i in the preſent Caſe Mr. George 


So that that 
Caſe was not ſimilar to Greenvilli's Caſe ; or, at leaſt, not enough ſo 


r 


——_— 
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* The latter Part of Sir J. Strange's Report of Greenville's Caſe is 
inconſiſtent with the former Part of it. For it ſays, * That the 
« Court declared, and defired it might be taken Notice of, that 
they did Nor require any Evidence to fortify the Preſumption after 
« ſuch a Length of Time: And yet it appears by the former Part 
of the Caſe, That they had entered into ſuch Evidence; after it 
had been objected to as improper, and the Aenne had been 
conſidered and over-ruled.“ 


As to the Statute of 14 G. 2. c. 20. F 5. It never meant to alter 


the Law, ſo as to give Power to a Perſon to ſuffer a Recovery, who 


had no Power before; (which a Remainder-Man in Tail had not:) 
It is expreſſly confined to * Perſons having a NCR Eſtate and 
« Power to ſuffer the lame.” 


The Statute of Limitations 21 F. l. c. 16. only tale place from 
the Time of the T's Accrung. 


And the Rule, in all the Caſes cited; and in all Caſes of this 
kind, muſt, in Reaſon and Common Senſe, neceſſarily be under- 
ſtood to relate to the Length of Time that has elapſed ice the Te- 
nant in Tail's Coming into Pos$E$$S10N ; and ot to the Length of 
Time ſince the Suftering of the Recovery. For where the Tenant _ 
in Tail has been a long Time in Poſſeſſion, and has done Nothing 
to complete and confires his former Act; there indeed, it is reaſon- 
able to preſume that all was rightly tranſacted before; Becauſe if he 


knew his former Act to be defective, and his Title 1 He 
would not have neglected to (et it right aſſoon as it was in his Power 


to do ſo: But no ſuch Preſumption can ariſe from the mere Anti- 


quity of the Recovery, prior to the Poſſeſſion of the T enant in Tail. 


The Outſtanding Life-Eſtate, even till 1759, is the frongeſt 


; by + a to the Contrary, * VIZ. i That She did not ſurrender 


18 ber Eſtate. 


Beſides, It does not at all appear from the judge's Report, tbat 
Mr George Bridges, the Tenant in Tail in Poffeſſion of 4% He Rejt 


of the Eſtate, and of which he had Power to ſuffer a Recovery, 


ever meant or intended to ſuffer a Recovery of THESE ſettled Lands, 


of which He had 2 Power to do ſo. He had oTHer Lands in | 
KrYNSUHAxM, wpor which the Recovery operated: And there is no 
Reaſon to imagine that He meant to include 2%, or ever attempted 


to procure a Surrender of the Lite- Eſtate in them. 


Lord MaxsF1Er DI was of 19110 in 7 Caſe of Mr. Groen: 
ville, reported in vir John Strange Reports: And Ircmember very 
I well, 


--.S 
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* well, that the Point of Evidence was Arong ly litigated The At- * P. 1072. 


torney, who had been concerned in the Tranſaction of the Common 
Recovery, was One Mr. Edwards of Briſtol, who had been then 


long dead. The Entry in his Bill Book was made at the Time of 


the Tranſaction; and a Receipt had been given upon the Bill which 
contained the Articles for drawing and engroſſing the Surrender : So 
that there was pofirive Proof, in that Caſe, of an actual Surrender. 
And there, the Jointreſs had been dead a vaſt Number of Years ; 
And the Perſon who ſuftered the Recovery, and his Son after him, 
had Both of them (during their reſpeQtive Lives) ſufficient Oppor- 
tunity to have ſet it right, after they came into Poſſeſſion, if they 
had known or ſuſpected it to have been defective: which was cer-- 
tainly a Preſumption, That it was regular, and not defective.“ 


Jam confident, that All that the Court fa, or intended to do, in 


that Caſe, was only to take Care that it ſhould be underſtood, 


that had been founded upon Preſumption; and ** That they 


cc 


where there was ſufficient Preſumption of it.” This Report is 
incorrect, conſidered as a Foundation for a Principle or Rule of 
Property; though it might be enough to ſerve the Taker of ſuch a 
Note, tor a Memorandum, to refreſh his own Recollection. 


* chat be 185 chen conſider the preſent Caſe, upon Principles. 


That they did not mean to ſhake the Authority of any one Caſe 


would not require poſitive Proof of a Surrender, in any Caſe 


N 


There are t 0 Sorts of Profimptiont - One, a preſumption of , 


Law, not to be contradicted ; The Other, a Species of Evidence; 


which (latter) muſt have a Ground to o ſtand upon, ſomething from 
whence it is to ariſe. 


It is now fully ſettled and eſtabliſhed, That a Tenant in Tail 


may, if he pleates, either turn his Eſtate Tail into a Fee, or alienate 


it for his own Benefit, by ny ſuffering ; a Common Recovery. 


But He muſt have * a SUFFICIENT Ear. and Power, to N „ antenn6 
him to lutter ſuch Recov WF e 


"Ho muſt either. be the Tenint in \ Tall 1 Poſſeffion or he mul 


have the Concurrence ot the F recholder who claims under the ſame. 
Settlements. 


This Principle is + adhered to, by the Statute of 14 G. 2. c. 20. /. ante 110. 


The Tenant for Life, whoſe Conſent is neceſſary to the Tenant 
in Tail in Remainder, to enable him to cut off the Entail, is 207 
the Leſſee of the Land under a beneficial Leaſe ; but the Original 
Tenant for Life claiming under the Family-Settlement, and having 


4 
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| Keene, ex 
 dimif]. Lady 
Portſmouth, 
Mr. Whit- 
well, and 
Lord Herwey, 
v. Earl of 

E fringham : 
20 May 1747. 


* a Life-Eſtate ſettled upon him, prior (in order of Succeſſion) to 
the Other's Remainder in Tail. 


Where a Perſon has Power to ſuffer a Recovery and thereby bar 
the Eſtate Tail, Omnia preſumuntur rite et ſolemniter actu, until 
the contrary appears: And it is reaſonable that it ſhould be ſo. But 
if the Contrary ſhall appear, there is an End of the Preſumption. 
This was the Caſe of the Earl of Syfo!k's Recovery, upon a Trial 
at Bar in this Court in Eafter Term 1747. There, the Contrary 
did appear : And the Preſumption was thereby deſtroyed. 'There 
were blundering Deeds actually produced, which appeared clearly 
to be wrong; And it was manifeſt, upon the Evidence diſcloſed, 
that there was No good Tenant to the Præcipe. It was therefore 
impoſſible for the Court, in hat Caſe, to preſume “ that there 
*c 2087 One; ©; 8 . 


But if a Man has Power to ſuffer a Recovery, That is a ſolid and 
reaſonable Ground for preſuming * that all was done rightly and 


regularly; wnleſ5 ſomething to the contrary ſhall appear. 


So, where the Freeholder is a Trufiee for the Tenant in Tail 


_ Himſelf, and under his Power and Direction, It is a reaſonable and 
juſt Cauſe for preſuming “ that every thing was regularly tranſacted.” 


so, where the Perſon or Perſons intereſted to o4ject againſt the 
Validity of a Recovery, have had Opportunity to make Objections to 
it, but inſtead of doing ſo, have acqureſced under it, and not at all 


diſputed it's Validity; This a Preſumption * That all was right 


and regular,” foraſmuch as they never did object to it. 


But there can be no Preſumption of the Nature of Evidence, in 


any Caſe, without Something from whence to make it; ſome Ground : 


to found the Preſumption upon. Whereas here is ab/olutely Nothing 
from whence to preſume; 19 Sort of Ground to build any Preſump- 


tion upon. The ſingle Pretence to any the leaſt Ground of Pre- 


ſumption tn the preſent Caſe, can be only this, © That no Tenant 
in Tail in Remainder would ſuffer a Recovery, w7rhout firſt get- 


ting a Surrender of the Life-Eſtate, in order to make it valid and 
* effectual.” 5 „„ 1 5 


But even that Ground {ſlight as it is) will not hold in the Caſe 
now before Us: For it does not at all appear, upon the Report of 
the Judge, that Mr. George Bridges (who ſuffered the Recovery in 
Queſtion) had the 4 Intention whatſoever to include thoſe PAR“ 
TICULAR Lands, in the Recovery which He ſuffered, and had a 
Full Power in Himſelf alone, to ſuffer, of all the Reſt of the Eſtate, 
whereot He was at that Time Tenant in Tail in Poſe//ion. He was 

| 1 then 
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then in Poſfeſſion of the Manor of Keynſham and of OTHER R Lands * P. 1074. 


in Keynſham ſutficient to anſwer the general Deſcriptions uſed in 
the Recovery, relating to ſuch Part of the recovered Eſtate as lay in 


Keynſham. He muſt probably know or have been informed by his 


Counſel or Agents, that he could have no ſuch Power over the 


ſettled Part, without obtaining a Surrender of the Lite-Eſtate. Ile 


might perhaps be ſatisfied that He could not obtain a Surrender of 


the Life-Eſtate in theſe ſettled Lands: Or, He might have attempt- 
ed to obtain it, and failed in ſuch Attempt. 


Ir the mere ba Fact of the Remainder-Man in Tail eeffering 
a Recovery, was alone ſufficient to ground a Preſumption of a Sur- 
render of the Life-Eſtate, It would be in the Power of every Re- 
mainder-Man in Tail, to bar the Eſtate Tail, notwithſtanding that 
the Tenant tor Life ſhould a/olutely rufüſe to join with him in ſuf— 
fering a Recovery. Therefore it is neceſſary that there ſhould be 


Facts and Circumſtances | to ground a Preſumption of ſuch a Sur- 


render UPON. 


VV hereas, in the preſent Caſe, it is ſo ar from being reaſonable 
to preſume “ That there was ſuch a Surrender from the Jointrels, 
in order to bar the Eſtate Tail in Remainder, and give the 


Power of. Diſpoſal to George in Prejudice to James bridg. 73: 
that there are, on the contray, many Reaſons to induce a Sulpi⸗ 
cion, © that there was not ſuch a Surrender.“ She might have 
more Regard for Tames, than for George; She might have a F riend- 
hip for James, and a Diſlike to George; She might think it wrong 
or unkind, to hurt the Reverſioner; Or even Whim and Peevith- 


neſs might prevent her from interfering : There is no Defining the 
various Rane the might have, to hinder her from ſurrendering 


her Life-Eſtate for ſuch a Purpoſe. 


Mr. G. arge Bridzes being only Tenant in Tail i in Remainder, 
and the Life-Eſtate under the fame Settlement ſtill ſubſiſting, at 
the Time of his ſuffering the Recover 
No PowER to alien or to bar: 


to preſume a Surrender of the Lite- Eſtate, to enable him to do ſo. 


IF He kad had a . to bar or ali. 3 indeed No Pref unp- 
{i;n could have been t large; in order to prevent Slips in legal 


Forms and Methods of Conveyance, and effectuate the Intention of 


1 Perſon who had a legal Riga to go ſuch an Act. 


The Act of 14 G. 2. c. 20. means to 2 hs ſame Negative 


to Perſons claiming under the Family-Settlement, as they had 
before. 


Ar And 


; It is clear that He had 
And 3 is Nothing from whence 


— 
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*1.1075- * And no Argument can be drawn, in the preſent Caſe, from 
Length of Time; Becauſe the Jointreſs died but in 17593 and the 
Fiedtment was inſtantly brought. 


U pon the Whole, there is no Colour for objecting to the Judge 8 
Direction, 


Mr. Juſt, Drxisox and Mr. Juſt. WiLMoT concurred : And 


Mr. Juſt. Wir.MoT added, That He had no Notion of a Pre- 
ſumption, without ſome Facts or Circumſtances to found it . 
Ihis would be inferring ſomething feen, from ſomething not teen 


Lenoth of Time ALONE is Nothing : The Preſumption mull 
ariſe from tome. Facts or Circumſtances arif ng within that Time. 


The CourT were All clear and unanimous, That this Rule 
ought to be diſcharged, 


At the Sitting of the Court, the next Morning. 
Lord MI \NSTIELD mentioned this Caſe again. 


Yo 118 ſaid Ne had looked into his own Notes of the Caſe of 2 

/7 en the Denije of Webb, againſt Greenville, where the Recovery wa 

ot 40 Years Standing: : And the Court did lay it down, in that Gaſs, 
« TT] nat a/fer a Recovery of 40 Nears Standing, they would, c 
gut any otver Cincumſtances, preſume Al Conditional Surrender to 

* have been made by the Tenant for Life;” And they relied upon 

i Vertr. 257. and Mr. Pigott's Book, Pa. 41. But his Lordiſhip 

obſerved, that there are other Circumſtances, in che Caſe in Ventris; 
And there is Nothing in Pigott, to juii ty t nis general Poſition. 

And He added, that in the Caſe then at the Par, The Court did 

(as He had taken it down) admit as Evidence the Entry in tlie At- 

Jorge s Book, as has been mentioned. 


He | ſaid, He was ra ther more ſtrongly of Opinion than He was 
=: Veſterday, That in the preſent Cate, there is # Ground / for a 
1 | rum pl. ian that there was any Surrender by the Tenant for Life.” 

| | Here are two particular Reaſons ggainſt ma aking any {ach Prefump- 

i tion, One is, That there does not appear to have been any Inte; 

* 1 in the Remainder-Man in Tail, to ſuffer a VEcovery ot thoſe | 
particular Lands : The other is, That here was no Leon at all, | 
under this Recovery; but, on the Contrary, the Ejeciment was 

brought, and the V alidity of the Recovery put into Litigatio: n, iju- | 
MCALaIEy d after the Death of the Tenant for Life. 1 


F | 
: 
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* If the Eldeſt Son, who has a Remainder in Tail under a Family- 
Settlement, ſhould privately ſuffer a Common Recovery, and his 
Father live many Years afterwards ; It might as well be argued 
ce that Length of Time from the Date of tae Recovery ſhould induce 
a Preſumption that the Father furrendered his Eſtate for Life.“ 


And his Lordſhip declared himſelf as clear, that if there had been 


*P: 1076: 


AY 


Fa 


VN 


a long Poſſeſſion by the Tenant in Tail after the Death of the Tenant * 


for 87 though ſuch a Poſſeſſion might be aſcribed to the Entail ; 

tho Preſumption ought to have been made, upon the Ground of 4c- 
_ enefcence under it, "and the Probability ariſing therefrom, That 
* the Parties KNEW that the Recovery was 707 defective.” 


Rules of Property ought (His Lordſhip ſ. id) to be generally known, 


and not to be left upon looſe Notes, which rather ſerve to confound 


Principles, than to confirm them. He therefore propoſed to have a 


Conference with all the Judges upon this Caſe : Which Propoſal did 
not ariſe, He ſaid, from any Doubt about the Matter; (for He was 
more confirmed in his Opinion, than He was Yetterday ;) but for 
the Sake of having fo confiderable a Rule of Property. fſetth 5 and 
. rendering it voting and public. For which Purpoſe, Ile (at 

firſt) ordered it to ſtand over till next Term: But afterw: yy „upon 


45 


it's being agreed by all the Parties, that in Mr. Greenvi!'s Caſe, 


there was a great Number « of Years during which the J enant in Tal 
had been in Poſſiſſion alter the Death! "of the Tenant for Life ; ; and 
up on the now Defendant' s Counſel candidly declaring That they 
Bs themſelves were filly ſatisfied with the preſent Opinion of the 


1 He retracted his Propoſal, and ſaid He would not trou- 


ble the Judges with it, ſince the Counſel were ſo candid as to ac- 
ane © entirely in the Opinion that the Court had Aeg inti- 
mated. 


n Lordſhip further added, That he would have it _arderfiord; 


t Pos$ESSLON of the Tenant in Tail, after the Death of the Te- 
nant for Life, des leave a Ground of Preſumption „That there was 
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a Surrender.” But in the prefent Caſe, here is No Poſſc/jion after 


the Death of the Tenant for Life: the Ejectment was brought n- 
meciately. „„ Fo 


Therefore, Jet the Ru Ln of Yeſterday ſtand. 


Palmes 


*P, I077. 


Saturday 15th 

N. nber 

1760, 
Os, HeLa 684A 75 
ES 2, 
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*Paimes Kobinſiin Eſq; ver / Anne Bland, 5 510 f Ad- 
miniſtratrix de 2 non of Sir Jotn Band Bart. 


Aec eaſed. 

"2. 24: 8 
' HIS was a Caſe reſerved at N prius at We ics er- Hall, be- 
tore Ld. ks 22d May 1760. 


The Action was an Action upon the Caſe upon foveral Promiſes : 
And the Declaration contained 3 Counts. The 1ſtCount was upon a 
Bill of Exchange, drawn at Paris, by the Inteſtate Sir John Bland, 
on the 311t of Auguſt 1755, and bearing that ſame Dae on Him- 


ſelf in ENGLAND; for the Sum of 672/. Sterling, payable to the 
Order of the Plaintiff, TEN Days after Sight, Value received and 


accepted by the ſaid Sir John Bland. The 2d Count was for 700 J. 


Monies lent and advanced by the ſaid Plaintiff to the ſaid Sir John 


Bland, at his Requeſt. The zd Count was for 700. Monies had 
and received by the ſaid Sir John Bland, to and for the Uſe of the 
Plaintiff. And the Plaintiff $ Damage 1 is laid at 800 J. | 


The Defendant pleaded the Genera) Iſſue, <* Thar Sir John Bland 


did not undertake and N Se: And Ittue Was Joined thereon. 


The Verdict was found for the Plaintiff, and 5731 given for Da- 


mages; ſubject to the following Caſe ſtated for the 9 of the 
5 Court, on the following Facts proved and admitted; Vis 


hat the Bill of Exchange was given at Poric, For 300 J. there 
LENT by the Plaintiff to vir Fob Bland, at the TIME and PLACE 


of PLay ; and for 3727. more LosT at the ſame Time and Place, 


by Sir John Bland, to the Plaintiff, at Prav 22 5 


That the Play was very fatr : And there i is not any Imputation 


whatſoever on the 1 laintifbs Behaviour. 


That there were yer Gentlemen and Perſons of Fathion then 


and there at Play, beſides the Plaintiff and Sir Joby laid. 


That in FRANCE, Money Los T AT PLAY, beteeen GEN TLEMEN, 
may be RECOVERED, as a Debt of Honour, before the Marſhals o 


France, who can enforce Obedience to their Se:itences by Inipriſon- 


ment; though ſuch Money is NOT 7ecoverable in the ORDINARY 
. TJ Alice. | , 8 


That 
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* That Money LENT to play with, or at the Time and Place of *P, 40%. 
Play, may be recovered there, AS A DEBT, in the ORDINARY Courſe 


of Juſhce ; there being No poſitive Law againſt it. 


That Sir Jahn Bland was, and the Plaintiff is a Gentleman. 


The Queſtion was— Whether, under theſe Circumſtances, the 


Plaintiff is intitled to recover ANY 7. ung, and WHAT, againſt the 
Defendant. 


It was firſt argued on \ Tueſday 17th June laſt, by Mr. Serj. Hewitt 
for the Plaintiff, and Mr. Blachſtone for the Defendant : And again, 


Yeſterday and To-Day, by Mr. Medderburn for the Plaintiff, and 
Mr. Coxe for the Defendant. | 


Upon che Concluſion of this ſecond Argument : 


Lord MANSFIELD ſaid that in the preſent Caſe, the Facts ſtated 


| ſcarce leave Room for any Queſtion ; becauſe the Law of France 
and of England is the ſame. 


The firſt Queſtion i is Whether the Plaintiff ; is intitled to recover 
upon this BILL oF EXCHANGE, by Force of the Writing. 


The A Queſtion. is, Whether Hei is intitled to recover upon 
the original Conſideration and ConTRaAcT, by the Juſtice and 


Equity of his Caſe, excluſive of any Aſſiſtance from the Bill of Ex- 
change, and taking that to be a void enn, 


As to the 1ſt * the Defendant has objected << That the if Queſtion. 
Conſideration of the Bill of Exchange is, wholly, Money won 

« and lent at Play. Therefore, by force of the WRITING, the 

«+ Plaintiff can not by the Law of England recover; ſuch Securit 


2 being utterly void.” And, no Doubt, the Law of England 1 is ſo. 


Md 


There are bie Rea ſans why the Pl intif cannot recover here, 
G upon this Bill of Exchange, 


iſt. The Parties had a View to the Laws of England. The Law 

of the Place can never be the Rule, where the Tranſaction is en- 
tered into with an expreſs View to the Law of Another Country, as 

the Rule by which it is to be governed. Huberi Prælectiones, Lib. 

1. Tit. 3. Pa. 34. is clear and diſtinct : ** Veruntamen &c locus in 


%% Contractus &c potius confiderand” Gc, fe obligavit.” oer 
ſpeaks to the ſame Effect. 


Pant IV. Vor. II. £1 Now 
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P. 1079. 


2d Queſtion. 


* Now here, the Payment is to be in England: It is an Engl 2 
Security, and ſo intended by the Parties. 


2d Reaſon Mr. Coxe has argued very rightly, “ That Sir Jh 


«© Bland could never be called upon abroad for Payment of this Bill, 


fill there had been a wilſul Default of Payment in England.” 
The Bill was drawn by Sir John Bland on Himſelf, in England, 


payable ten Days after Sight. 


In every Diſpoſition or Contract where the Subject Matter relates 
locally to England, the Law of England muſt govern, and muſt 
have been intended to govern. Thus, a Conveyance or Will of 


Land, a Mortgage, a Contract concerning Szocks, mult be all ſued 


upon u England; and the cal Nature of the Thing requires them 
to be carried into Execution according to the Law Nets: 


za Reaſon— The Caſe don't leave Room for a Queſtion. For 
the Law of both Countries is the ſame. The Conjideration of the 
Bill of Exchange might, in an Action upon it, be gone into Here 


as well as here. And as to the Money 97 at Play, It could not 


be recovered in any Court of Juitice there, notwithſtanding the Bil! 
of Exchange. 


This Writing is, as a Security, void, theing for a Gaming Debt ) 
both in FRANCE and in England. We may therefore lay the Bill 


of Exchange out of the Cate : It is very clear, the Plaintiff can not 
recover upon ht Count. 


Sccond Queſtion. Then as to the 64e Counts, for Money had 


and received to the Plaintiff's Uſe, and for Money you: and advanced 


to him. Conſider it e as to each! Part; the Money WON, 
and the Money LENT.” 


11k As to the Money wor. —B the Rule of the Law of Englund, 
no Action can be maintained for it. 


To this it has been obj ad 17, That . Contract was made 77 
6 FRANCE. Therefore; ex Comitate, the Law of [rance muſt Pre- 
« vail, and be the Rulc of Determination,” | 


1 admit that 3 are many Caſes where the Law of the Place 
be the Tranſaction ſhall be the Rule: And the Law of Eugland is 

as liberal in this reſpect, as other Laws are? This is a large! Field, 
pt not necefiary now to be gone into. 


It has been 1118 down, gs. "the Bar « That a Marriage in 2 


foreign Country mult be governed by the Law of hat Country 


5 


2 8 4 e here 


+ — 


* 
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* where the Marriage was had: Which, in general, is true. But * P. 1080. 
the Marriages in SCOTLAND, of Perſons going from hence for that 
Purpsſe, were inſtanced by way of Example. They may come un- 


der a very diferent Conſideration ; according to the Opinion of H= Ale Ge r* Fete 
-berus, þa. 33: and other Writers. ON . 79. 


No ſüch Caſe has yet been liticated in Enghind except One, of a 
Marriage at Oftend ; which came before Lord Hardwiche; who or- 
dered it to be tried in the Eccleſiaſtical Court : But the Young Man 
came of Age, and the Parties were married over again and 10 the 
Matter was never brought to a Trial. 


he Point that the Plaintiff muſt reſt upon, in the preſent 
Caſe, is this—* The Money was won in France; Therefore it ought 
to be governed by the Lau of France; And it is recoverable 


ßere before the Marſhals of France, who can inforce Obedience 


[06-20 their Sentence. 


The Parliament. f Paris would pay no Regard to their Judgment, 


nor carry it into Execution. The Marthals of France proceed PER 


SONALLY againſt Gentlemen, as to Points of Lonour, with A View 
to Prevent Duelling. 


They could not have e taken Cognizance of the preſent Matter. It 
was not within their Juriſdicion. It was no Breach of Honour 27 
France: For the Money was payable 75 England; And Sir Jobn 
Bland could not be ſaid to have forfeited his Honour, i the Ten 


Days were out, and ill the Money had been demanded in England, : 


and Payment refuſed there. Sir John Blond was actually dead in a 
very thort Time after he gave the Note. The Marſhals of France can 
only proceed perfonally againit the Gentleman who loſes the Money; 
but have no 5 ower over his Ejtare Or Re 7 (ſentatives, after his Death. 


Thee be as to the Money woN, The Contract is to be con- 
ſidered as void by the Law of FRANCE, as well as by the Law of 
2 Which makes it rant to conſider © how far thc 
$6 Law of France ought to be regarded. 


Next, as to the Money b The Senſe of the Legit 


- Fecms to Me to be de to the ® * Caſes that have been Cited. *Y. Hip v. 


Faceb, 8 
thow 766; 5 Med. 176+ 1 Salk. 344. 1 Ld. ee 87. Jams v Bamb ton, 2 Strange 1155. Barjeau 


„v IV aimſley, 2 Strange 1249. and Slater v. Ten Mts before Eyre Ld. Ch. J. C. B. at the Sittings at 
Guiidball, after I. Term 16:2. 


The AQ of 16 C. 2. c. 7. § 3. does not meddle with Money 


"LENT at Play. But, as to Money (excceding 100 J.) loft, and not 
paid Gown at the Time of loſing it, It ſays * That the Loſer ſhall 


66. not 


—_—_— — 
FIT 
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*p. 108 1.“ * not be compellable to make it good; but the Cod RAC AND 
Cox rRxAc rs for the ſame and for every Part theregf, and all 
« Securities ſhall be utterly void &c.” The Words © Contract and 
C. 14. Contract for the ſame” are not in 9 Ann. * and I care fay were 
dejignedly left out: It only ſays “ That all Notes, Bills, Bonds, 
« Judgments, Mortgages or other Securities &c for Money woN or 

„ LENT at Play, ſhall be utterly void Sc.“ 


——_— — 


Here the Money was jazrly lent, without any Imputation what 
ſoever. Sir John Bland, the Borrower of it, being in a foreign 
Country, might very naturally have been diſtreſſed, under his then 
Situation amongſt Foreigners, for want of having ready Money or 
knowing how to procure it: And it might be even a kind and 
generous and comendable Act, to lend it to him at that Time, to 
extricate him from his Difficulties, as He was then circumſtanced. 
The Jury have left it quite open to the Court to determine Whe- 
ther any Thing, and wHAT, is recoverable.” As to the Money 
won, We think it can of be recovered: As to the Money 
LENT, the Plaintiff is zn7izled to it, both by the Law of England 
-and by the Law of Funn. 


- 7. pp.  IxTEREST will be payable * upon this Bill, after the Expiration of 
1085. the Ten Days. The Queſtion will be, “ How FAR the Intereſt 
« ought to be carried down.” It is generally ſaid, To the Day of 
c the Writ brought” i. e. of Commencing the Action. But I do 
not ſee why it ſhould not be carried further It is equally reaſon- 
_ able, it is the Right of the Party, to have it to the /af Al of the 
Court aſcertaining the Sum duc. CE EO ay 5 


I have long wiſhed for an Opportunity to have this Point con- 
ſidered by the Court; Becauſe I would not take upon Myſelf, at 
Ni pi ius, to change what has commonly been the Practice. CO 


But, as to this 4% Point, We will think of it for a Day or two. 


Mr. Juſt. Dev ISON gave no Opinion now, on this laſt Point. As 
to the Reſt, e ſaid It is a plain clear ſhort Cate: It is determinable 
by the Rules of the Common Law, and no other Lac. 


Ihe Money is made payable lt England. As it is a foreign Bill 
of Exchange, it muſt of Courſe be dated abroad: But it is to be 
+0:d here at Home. And the Plaintiff has appealed to the Laws of 


inland, by bringing his Action here; and ought to be determined 
by bem. | nn . 


But, by the Laws of England, the SECURITY is vid: Which 
might have been pleaded, as well as it might be given in Evidence; 


3 
And | 


3 
yg £ N 


— — 
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* And the Defendant needed not, in his Plea, to have faid Wiurrg * P. 1082. 


it was won at Play. And being a tranſitory Action, it mult then 
have been tried where the Action was 6r ought And ſo it muſt 
have been, if the Plea had been /cal. Tadced ; in many Caſes that 
zugt be put, the Determination muſt have been according to the 
Laws of the Place where the Fact arote. But the 2 A Caſe 18 
not ſo: Here, the Security is void by the Laws of the Country 
where he brings his Action upon it. And this Security is One 
entire Security both for the e Don at Play, and the Money 
lent at t Play. 


There! is a D Hinction between the C entraf, hd the SECURITY. 


If Part of the ConTRACT ariſes upon a g⁰ Conſideration, and 


Part of it upon a bad One; it 1s aruifible. But it is otherwiſe as to 


the SECURIT Y : That, being entire, is $ Dad for the HDole.. 


Therefore the Plaintiff ought to be bar ed of this Action upon 


this Bill of Exchange, as being a void Security by the Laws of this 


Country where he brings his Action. But ſtill theConTRAcT re- 
mains: And he has a Right to maintain his Action for fo much of 


: his Demand as is /zga/; which is the W LENT, 


As to the Ti ime "of Carrying down the Inter x. it may be proper 
to conſider of it a little While. | 


Mr. juſt. * 10 Here are two Sums demanded, which are 


blended together! in one Bill of Exchanges. but are le in their 
1 5 


A to the Money LrxT—The Cales that have been cited are in 
Point“ that it is recoverable.” But if there were None, Yet I 
ſhould be clear that the Plaintiff may n maintain an Action for that. 


As to Centradts being g good, and 8 80 Sera ity dove une 


may certainly be geod; though the Security be void: And I think 
that this Contract is good; though the Security is void, by the Sta- 
_ tute of 9 Ann, * This! is not ſtated to be Money lent to play with, * 
or for the Purpoſe of Play; but *#* lent. at the Time and Place of 4.7.1 


« Play” only: Nothing appears upon this Caſe, to induce any 
Suſpicion that | it was lent for any bud Purpoſe. 


The Statutes meant to prevent exceſſive Gaming, and to vacate 
all Securities whatſoever for Money won at Play : And the genuine 
true and ſound Conſtruction of g Arr. is to underſtand it as intended 
to prevent any Securities being taken for Money wor at Play, or 
lent to play with, when the Borrower had loſt all his ready Caſh ; 


but t to make the Contract itſelf void, where the Money 1s ; fairly 


and bond fide lent, though at the Time and Place of Play. 
PART IV. r CK: And 


9 Am. c. 
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p. 1083. As to the InTeresT that ſhall be given to the Plaintiff upon the 
Sum lent, in the Aſſeſſment of the Damages — This is an Action 
that ſounds in Damages: And the true Meaſure undoubtedly is the 
Damage which the Flaintiff ſuſtains by the Non- performance of the 
Contract; And that Damage is the whole Intereſt due upon the Sum 
lent; vis. from the Time of it's being payable, up to the Time of 
ſigning the Judgment. Nay, even then, He may ſuffer; He may 
All be kept out of his Money, by Writ of Kine, for a ſtill further 
Time. According to my Memory, Lord Cokes Expoſition of the 

% . *Statute is, that the“ Cots of the WRIT" ſhall extend to all the 


288 on Stat. 


Chai & Edi” legal Coſts of the Suit. 
I. accord”, 
The preſent Caſe, notwithſtanding the Queſtions that have been 
agitated in arguing it, comes out to be no Caſe at all; no Point at 
all; no Law at all. 


Indeed, Whether an Action can be ſupported in England, on 

a4 Contract which is void by the Law of Erg/and, but valid by 
ce the Law of the Country where the Matter was tranſacted,” is a 
great Queſtion : (though I ſhould have no great Doubt about that.) 
But that Caſe does not exiſt here: For it is 9? here ſtated, © that 

_< ſuch a Debt as this, for Money wor at Play 1 in France, is recover- 
« able in the ordinary Courts of Juſtice there ;” but quite the Con- 
trary. So that the Laws of France and of England are the SAME 
as to the Money won : The Contract 18 void a as to Hat, by the 
Laws of both Countries. 


And as to this wild: illegal, fantaſtical Court of e the 
Court of the Marſhals of France, acting only in perſonam, contrary to 
the univerſal and general Laws even of the Country where the Tranſ- 

action happened, and contrary to the Genius and Spirit of our own 
Law too ; It would be abſurd to ſuppoſe, that the bare poſſible ac- 
cidental Chance of a Recovery in that Court ſhould be a Foundation 
for maintaining an Action here, en a Matter proBibited by the 
Laws of both Countries. 


Beſides, Sir Fohn Bland Himſclf. as it 1 was not, and ths 
Preſent Defendant, the Perſon now before this Court, could never have 
been the Object of the Juriſdiction of that Court. The Remedy 
there, in it's utmoſt Extent, was only 77: Perſonam z And this De- 
fendant is an Admin Hratrix, only. 


A ſtrong Reaſon for the Plaintiff s recovering in | this Action the 
Money LENT, is, that the Bill of Exchange is payable in England ; 
And therefore it ſhall be determined according to the Laws of Eng- 
land, where it 1s payable. AS 1 in the Caſe of Sir Jon Champant v. 

. z — 7 


ch 
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ts Ranelagh, Mich. 1700. in Chancery, (reported i in Prece dents 3 in 5p. 100 


Chancery 128.) A Bond was ade in England, and ſent over to Ire- 
land, and the Money to be paid there; But it was not mentioned 
what Intereſt ſhould be paid: My Lord Keeper was of Ovinion, 
That it ſhould carry Irifh Intereſt.” Therefore, as Cie Mone 


Was payable i in ENGLAND, the Law of England muit be the Rule of 
recovering it. | 


4 give no Opinion as to the other Point: Yet I can not help think. 
ing, that where a Perſon appeals to the Law of England, He muſt 


take his Remedy according to the Law of Eng aud, to which He 
a has appealed. 


There is no e in this Caſe, between the Statute Law, 
and the Common Law of England: A Contract can not be maintained 
upon the One, that 1 is void * the Other. 


The Lato of the Plans: where the Thing 1 does not a: ways. 

prevail. In many Countries, a Contract may be maintained by a 

Courteſan for the Price of her Proſtitution; And One may ſuppoſe 
an Action to be brought here, upon ſuch a Contract which arote ; in 

ſuch a Country: But that would never be allowed in 25 Country. 

Wo herefore the Lex [oct can not in all Caſes govern and direct. 


The Sentences of foreign Cette have 1 ſome Degree of Re. 
gard paid to them, by the Courts of Juſtice here : And it is very 


right that an Attention ſhould be paid to them, as far: as they ought 
to have Weight! in the Caſe depending. 


But if a Man 9 appeals to 195 Law of England for Re- 
dreſs, He muſt take his Redreſs according to that Law to which 


He has appealed for ſuch Redreſs. Therefore if this Rule of De- 
termination was different, by the Law of France, from our Rule here, 

yet I ſhould incline, that the Law of England where the Action was 
brought, ſhould prevail againſt the Law of France, if they did really 
claſh with Each other; becauſe the Party ſeeking Redreſs has cho- 
ſen to p here. But I give 70 Opn at all, on this Point. 


As to the Money L 1 can be no e becauſe Sh 


is no Law either in Eng/and or France, that hinders the Plaintiff | 
from maintaining his Action for it. 


As to the Car! pi drron thel NTER EST to a fixed Time, 


Tur ; Count took T. ime to conſider that 4 ingle Point. 


And 
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* And on Saturday the 22d of Mveinber, 
Lord MansFIELD delivered the Reſolution of the Court, 
upon that Point, to the following Effect. 


We have given our Opinion already upon all the Parts of this 
Caſe; W e . the ſingle Point of CARRYING Doww THz IMT E“ 


REST : Which Opinion was, © That the Plaintiff could only re- 
© cover 300 J. the Principal Sum OY. and bout fide L LENT by the 


e Plaintiff to Sir 7% Blind at Pari 


'The remaining Queſtions are—* Whether it hold CARRY In- 
* zereſt;” And, © To wuaT Time ſuch Intereſt ought to be 


od. computed and allowed.” 


As to the former of theſe two Queſtions, The Caſe ſtated is 
That the Bill of Exchange was given at Paris, for 3007. there 
* LENT by the Plaintiff to Sir John Blaud; for which, He = 
ce the Plaintiff a Security, void, in Point of Law, as a Security” 


c 


* 


But the 61vinNG he Bill of Exchange, upon ſucb Conſideration, is 


ſtated in the Caſe, as a Fact admitted; and ſhew's that, upon the 
Loan, the Intent1;n and Agreement of the Parties was, * that the 
cc Money ſhould carry Intereſt, if not repaid within the limited 
Time.” 


The CoxTRACT remains good. though He gave a void Sowa. 
TV to perform it. So that it is a LiQuiDaTED Sum which car- 


ries Inte ff from the Ti ime at which it was agreed 70 be paid.” 


But the Queſtion i is, 60 ; Whether: it 1s to sTop at the Compientes- 
ment of the Action; or to be carried on to the Time of /quidating 


66 the Debt by the Verdict or by the _ Udgment. 


This Difference is very ſmall, in hs preſent Caſe, and ſcarce 
worth litigating between theſe Parties. But I am glad of the Op- 
portunity "which this Caſe offers, of diſcuſſing the ueftion and ſet- 

fling the Point, to be a Rule for all Caſes of the ſame N ature that 


may hereafter ariſe. 


The general Practice of Aſſociates, in taking Damages i in theſe 
Caſes, is (I am informed) to ſtop at the Commencement of the Ac- 
tion, and to allow the Intereſt 70 further down. But this Practice, 
however general, is NoT founded in Law, but in M. Habe and Myj- 
apprehenſion. And this will appear very plain, whether it be con- 


idered upon the Foot of natural Juſtice, or Low, 


Firſt, 


OF 
. 


. = 


e 
„ 4 
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*Firit, in Point of Just Nothing can be more agreeable to* P. 1086. 
Taftice, t . that the Intereſt ſhould be carried down guite to the 


actual, ayme'tt of the Money. But 5s that cannot be, it ſhould be 
Carried on as far as to the Time when the Demand is * conpletely , PF. pofl Bo- 


y N. 
liquidated, any 2:0 No- 
| | vember 1760. 
Althoi agh this be nominal an Aktion for Damages, and Damages a d, __ 1096 
be nominally recovered in it; yet it is really and effectually brought 


for a ſpecific Performance of the Contract. For where Money 1s 


made p gyable by an Agreement between Parties, and a Time given 


for the Payment of it, This is a Contract to pay the Money at the 


given Time; and to pay Intereſt for it from the given Day, in Caſe 
of Failure of Þ ayment at that Day. So that the Action is, in Ef- 


feR; brought to obtain e Performance of this C ontrack. For, 


Poem ary Dama ges upon a Contract for Payment of Money, are, 
from the nature of the Thing, a ſpecific Performance; An d the 
Relict ! 18 defective, 10 far as 400 the Money 15 not =P: 


Then, to conhder it upon the Common and Statute on Aw. 
There is Statute; nor any Principle of the Common Law, agati aſt 
We have looked into all the Szatutes that can be luppoled to 

concern this Practice: And there is 29 Statecte that has any Retc- 


rence to the Matter, 


The Damages given by Statutes, are Where the Action is againſt 


ſuch as come in 77der Il ron g-Deers only; or where a {pe fie thing. 


is to be recoverec 


It is agrecable to the Principles of the * Law, that where- 


ever a Duty Þ 1as incurred, Peng ig the Writ, for which 20 &. tigſaction 


can be ha d by a Herd Suit, ſuch Duty ſhall be INCLUD: in tne uc: 
ment to 50 giv en upon the Action alre ad depending. 


Of this, there are many Inſtances. In a Writ of * Ae ount, the See News 


firſt Judgment is, uod computet: And on ſuch Account, all %% t of 
Articles of Account, though incurred fince the Writ, ſhall be inclu- 


oy Liv, Vol. 


D327; 
ded, and the Whole brought down: 7o the Time when the Auditors 110 ry ſhort 


make an End of their 1 So in the ancient Writ of Annu: ty; aud clear.) 
Intermediate Sums grown due pending the Action, ſhall be 77 


eluged in the Judgment; becaule a new Action can not be brought 
tor them. - 


On the Statute of Gſauceſter 6 Ed. 1. (Whereby Damages arc given 7 
in rea] Actions, ona Writ of Entry to recover the ſpecific Lands ;) 


That Statute gives Damages generally, without ſaying Ut hat Time 34 
Par! I 1* Vol. II. 5 Net 


* 


n 


* 


— — 2 * i 4 


Pen Ah. — en. wee, — — 
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* P. 


CO 


100%. 


Vet the Conſtruction upon 1t has been, That IT ſnall compute 


All the Damages that Rave ariſen, pendente Brevi.“ * 


hen a new Action may be brought, and a S ati facb. ion obtained 
hercupon, for any Duties or Demands which have ariien fince the 
Commencement of the depending Suit; t Duty or Demand ſhall 
not be included in the Judgment upon the former Action. As in 
Covenant for Non-Payment of Rent, or of an Annuity payable 2 2t 
different Times, You may bring 2 new Action totes quoties, as often 
as the reſpective Sums become due and payable. So in Treſpaſs, 
and in Tort; New Actions may be brought, as Often as new Inju- 


ries and Wrongs arc repeated : And therefore Damages ſhall be aſ- 


ſefied only up to the Lime of the Wrong complained of. 


But where a Man brings an Aion of Aſſumpſit, for P rincipa and 
Intereſt, upon a Contract obliging the > Defendant. to Pay luch Prin- 
cipal Money « oth Intereſt fron ſuch a Tit ne; He complains of the 
Non-Payment of Both The Intereſt is an Acceſſury to the Princi- 
pal; And He can zot bring a zew Action for any Intereſt grown 
duc Petreceh the Commencement of Bis Action, and the Judy ment 
III It. 


Here, the Plaintiff can 2 bring a new Action for the Inter 2 . 
For He has already had a Satie actio: 1 UPON tlie Defendant S PRO 
NM ISH . | 


The Court of Char cats has, in Caſes af this kind often a concur- 
Fend Juri tion with the Courts of Common Law, Oi Aeco Unt of 
Aſflets ; (not an extraor 1 but an ordinary Juriſdiction, by rea- 


ton 725 the Fund. ) And it ſeems a blurd, that two Oct ts 05 ole | 
v. ho have concur rant Juritiiction, (ould go by different uf Fhev 


— 


ought to Ac anijcrmy,. as far as may be. The Ci wrt of Chancery 
3 the Ecelcihattical Court, in Cates where they have CONCUT-- 
rent Jurifdichon Now in Chancery, Intere 15 Somputcs even up 
to tlie Day when it is conjectured or agreed 15 the Vlaſter Report 
Vvoeill be den 7 ; (though a future Day) Which they fx accord! ng 
to probable C oufe ture. I don't know of a Court, in 4, Countr Ys 
(And I have 10 ed into the Mutter,) which don't carry \terett 


down | to the Tim C of the 425 Act by which the Sum is W 


hy then may not Jules compute Intere: ſt to the Time of the 
v Verdict, or eve! ill the End of 4 Days within the next Term; (be- 


fore which Lime the! 1 laintiff cannot ien his Judgment?) 


I think I can ſee kow this Mitake has h:ppened :I dare ſay 
that iHeciates have not diſtinguiſhed between this Species of Action, 


ts 
(it 


4 


. 
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*(it being called an Action of Tx ES Ass on the Caſe 3 and + + common * P. 108 98. 
Actions of Tr ds; (ſuch as Actions for Aſhaults, Batteries falſe 4 Sec the Di- 


Impriſonments Ec.) ene 
| ween chete, 


in the Caſ 
Carrying down the Intereſt does a Plaintiff compl-te Fuſt ce. It is e y ws 


agreeable to the P ae og of the Common Law, and inber eren with 3ankes, in thi 
no Statute. It takes from Defendants the Temptation to make Uſe Term, pop. 

of all the unjuſt Dilatories of Chicane, For, if Intereſt is to ſtop a WE 
the Commencement of the Suit; where the Sum is la arge, the Defen- 


Gant may gain by protracting the Cauſe in the molt expenſive and 


vexatious Manner; And the more the Plaintiff 1 18 injured, me leſs. 
He will be relieved. 


Here, the Tury having left the Matter quite open to Us, We can 


pri ng the Intereſt down to the Time of the Liquidation and Aſcer- 


tainment of the Sum really due from the Defendant to the Plaintiff; 


which is the Time of giving the Judgineut. And the Sum, (a Trifle 


indeed in this Caſe,) for which the Judgment! is to be entered, will 


3 


rift, and preiled by the two Knights of the Shire for Middle/ex, that ;. - 69. 


then be about 375 (alittic more or lets.) Therefore let Judgment 
be entered tor that Sum. | Sf nd 


Nur Thar « the Polca be forthwith dclivercd to the Plaintiff's 
« Attorney; and that the Plaintiff ſhall be at Liberty to 
enter up judgment on the Verdict obtained in this Cauſe: 
« But it is further Ordered That ſuch Judgment mall only 
« ſtand Security to the Plaintiff for the Sum of 375. Parcel of 
« the Sum of 6721. (the Damages aſſeſſed by the Jury; ) And 
« the Plaintiti's Colts to be taxed wy Mr. Owen.” 3 


. 


. This * G R A N D- ] URY 7 It was in ode by the She. aebi 20th 


9 Ut mer 


Ali the F rincipal Gentlemen of the County (not fewer than fourſcore 
in Number) ſnould be /worn of this Grand Jury, in order to their be- 


ing included in an Addreſs to his Majeſty, from and in the Name of 


the Grand Jury of Middleſex, upon his Acceſſion to the Crown. But, 
upon the Sheriff's Mention of this to Me, it ſeemed to Me to be irre- 
gular and improper to ſwear more than 23: Becauſe if a Number 
amounting to two full uries or more ſhould be tworn, it might 
happen that a Complete Jury of Tawetrve might find a Bill to be a true 
One, though other Twwetve or even Many | more than twelve of the 


very lame Jury might reject it as an 277rue One; which would be 


inconvenient as well as contradictory, and even ſomewhat ablurd 
and ridiculous, 

Lord {OO TTA $4 E. upon being apprized of this, ſaid It would 
be . to ſwear E aricorez Hog that the Othcer could not 
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Friday 21ſt 
Now ember 
1769. 


*P.1089. * Goodtitle, ex dimiſſ. Paul E Eſqʒ verſ. Paul, Spiuſter. 


— 


Fe": Ae t MBE. 2 5.55 And hor 2h 
1 PON the Trial of an Ejectment before Lord Mansfeld at Heri- 
ford Aſſizes, a Caſe was reterved for the Opinion of the Court: 
And the fingle Queſtion, was © Whether certain Woodlands paſſed, 
« by the ill of the late Dr. Paul, to his Widow ; or de FRO to 
80 bis Son and Heir, as uudeviſed.“ 


The Ejectment was brought by the Son for the Recovery of them 
H? y the Deſcription of “twenty Acres of Woodland i in the Pa rich of 
F* -- DOT zugton in the County of Hertford. 


The Subſtance of the Cafe ſtated was, that Dr. Paul, being ſeiſed 
of divers Frechold and Copyhold Eſtates, and (amongſt others) of 


the Premiſſes in queſtion, made his Will, dated 4th OFober 1 1752, 


in Manner following. As to my H ordly Ejtate, I diſpoſe of it in 
Manner following Then! e leaves Fortunes to his two Da ugh- 
ters; and 20 l. to his Son George, (the Leſſor of the Plaintiff, who 
was his only Som and Hein,) for Mon rning. He then gives all his 


Stocks Securities Se, Sc, to his Wife. Then the w 141 procceds. 
thus Whercas I am intitled to a Leaſe hold e ae a 
* Houſe and Yard in Ave-Mary Lanc, I give e the ſame to 1 ek 


Wife. I have purchaſed a Corn and Field, in Reverficns « XDEC= 


e tant on the Death of Lady FE, rams, of Mr. Ralph Day. 12 vive 


A 
A 


and deviſe the fame to my dear WI ile, ſubject tO her {ole Difpot U. 
««:Ipive GeVIFc and bequeath my two Farms 1 ned of the Truſ⸗ 


tees of his late Grace of Chandos, in the Pariſh of Little Stanmore, 


«© One in the e of Henry Grub, the other in the Occupa- 

e tion (late 10 of Mr. Tully, to my dear Wife; ſubject to her Diſp O= 
4 fal by WIII, or by Deed or Sale. I give Gevite ana beque: ith alt- 
19 mY Eſtate in Fleet-Street, conſiſting oi Houſes in % fans Court, 


— 


6% Boars head-Conrt, the Boſt and Jun Inn, and Bah aud Tun Paſ- 


1 5 Sage, to my dear Wiſe; with all the Ripht and P e of en- 
CE: Joying them ; And allo my Eſtate in Salut Mary gere, in the Oc- 


“ cupation of Mr. jacob K re, in as full and ample a Manner as 
% J enjoy the fame. 1 give . and beque eath my Freehold and 
Copy hold Eſtate in tha! Paryh of Aldeubam, in the Tenure of 
« TFohn French, and my 1 Freehold Houle and Geier d in the Back 
Lane of. Biſhbey, to my dear Wife; f. avject to her ſole Diſpoſal, 
* by Will ecd or Sale; As alto my Copynold Lands in Shedlington 


NA 
* 


« in Bedford;. ire. I give deviſe and beguea th my Dwellingghouſe 
and the Lands the wit h held, in Buſhey, and the Farm in the 


ene of ohn Staines ; together with 1my Blackſmith's Shop in 
| 3 e the 


7: , SO IE oa En EN. 75 4 n 
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*the Tenure of James ; Wilking, and the little Houſe adjoining, to P. 1090? 


my dear Wife, in as full and ample Manner as I enjoy the ſame, 


and ſubje ꝗ to her Diſpoſal as effectually as I have Power to give. 


] alſo give my dear Wife my Eſtate at Chorm-Gate in Southwark 

conveyed from my Daughter Valentina $79w., I give and deviſe 
to my dear Mf my FARM af Bovington in the TE URE of Jonn 
Sur u, ſubject to her Diſpoſal in as full and abſolute a Manner as 
I could diſpoſe of the fame if living. Laſtly, I make my dear 


Wife Szuſannab Paul my ſole Executrix; And give deviſe and grant 


to her and her Heirs All my Eſtate Real and Perfonal, Frechold 
and Copyhold, mentioned in this my Will: And [ give Her full 


Power to fell give or grant the ſame i in Fee-Simple, in as ample 
a Manner as I could do it living. J wrote this with my own 


Hands ; being in good Health.” 


That in the Year 1718 Jonathan Hammznd, as Heir to his Fa- 


ther, was admitted to the Farm at Bovington in the above Will 
mentioned; for which, One Quit -Rent was reſerved, and One Ule— 
riot: And his Admiſſion is as follows; vg. * Ad Curiam Baron' 


44 
cc 
ce 
46 


4 0 


E 


4 


Henſhaw Halſey Arm' Domini Manerij pred, ibidem tent' die- 
bus Martis et Mercury viz. decimo et undecimo diebus Juniz 
anno Regni Domini noſtri Georgy D. G. M. Br. Fr. et Hiberniæ 
Regis F. D. &c, quarto, Annoq; Domini 1718, coram- Carolo 
Pultney Armigero tunc Seneſchallo ibidem. Ad hanc Cur” Prot. 


ſentatum eſt per Homagium, quod Jonathan Hammond alias 


Cooper, Senior, de Great Marlow in Com' Bucks, Generolus, 
unus Cuſtomar' Tenent' hujus Manerij, Qui de Domino Maner' 
præd' tenuit ſibi et Hæredibus ſuis, per copiam Rotulorum hujus 
Curiæ, Unum Meſſuagium ſive Tenementum et Firma gs 


per copiam Rotulorum, in Parochia de Bovendon, vocat' Grea 


Shantocks, per annualem Reddit” 3/7. 65s. 2 d.; obiit inde 1 


Ratione inde accidit Domino pro Heriotto, Unus Equus, Valoris 
61. 55s. Et quod Jonathan Hammond alias Cooper, de Great 


Marlow præd' Generoſus, eſt ejus Filius et Heres, et plenæ ta- 


tis: Qui quide m Jonathan Hammond alias Cooper, preſens hic 


in Curia, petiit a Domino Manerij præd' ſe admitti Tenent' ad 


Præmiſſ. prædict' cum eorum pertinentiis. Cui Dominus pre- 
dictus, per Seneſchallum ſuum, conceſſit inde Seiſinam per Vir— 


gam; Habend' et Tenend' premiſſa pred” cum eorum Pertinen- 
tiis præfato Jonathan Hammond alias Cooper Hæred' et Aſſign' 
ſuis imperpetuum, per Virgam, ad Voluntatem Domini, ſecund' 
C onſuctudinem Manerij prad', per annualem Reddit' 3 J. 65. 2 d. 

et alia Servitia inde prius debit' et de jure Conſuet': Deditg; 
Domino pro Fine pro tali Statu fic inde habend' 1/. 135. 1 d. 43 


et admiſſus eſt inde Janent et fecit Domino fidelitatem.“ 


Parr IV. Vor. II. "7 eee That 
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* P. 1091. 


*T hat the ſaid Jonathan Hammond Ta the Wnol x of the Eſtate 
to which He was ſo admitted, in his own Hands, till the 19th of 
March 719; and then by Leaſe of that Date, demiſed to W lliam 


Smith and John Smith his Son, All that Meſſuage or Tenement and 


Farm, with all and every the Cloſes Fields Pieces and Parcels of 
A rable Land Lay Meadow and Paſture-Grould, with their Appur- 
tenances thereto belonging or appertaining, ſituate lying and being 
in the Pariſh of Hovingdon in the County of Hertford, and which 

ſaid Meſſuage or Tenement and Farm is commonly called or known 


by the Name of Great Shantocks Farm, and is now in the Poſſeſſion 
of John Harding his Uncer-Tenants or Aſſigns, or by whatſoever 


other Name or Names the fame now is or hath been called or 
known; And alſo all Houſes Out-houſes Edifices Buildings Barns 


Stables Yards Orchards Gardens Backſides Ways Waters Common 


Profits and Commodities Hereditaments and Appurtenances whatſo- 


cover to the ſaid intended to be hereby demiſed MctJuage or Tene- 


ment and Farm Lands and Premiſſes belonging or appertaining or 
therewith letten or enjoyed or accepted or taken as Part or Parcel 


thereof; Exc and always reſerved out of the ſaid Demiſe, unto 


the ſild Jonathan Hammond his Heirs and Aſſigns, all and all Man- 


ner of Wood, Woop-GROUN D, HepGt-Rows, 


TIMBER, and 
'FREES whatſoever, with the Lops Tops and Shrowds of the fame, 


(other than the Lops of Pollard- Trees, and other than Fruit-Trecs 


for their Fruit only,) now ſtanding or growing or being, or which 
{hall at any Time or Times hereaſtet fand grow or be in or upon 
the demiſed Premiſſes or any Part thereof; with free Liberty of In- 
greſi Egreſs and Regreſs to and for the ſaid Jonathan Hammond his 
Heirs and Aſſigns, with Workmen Servants Horſes Carts and Car- 
Tiages, at all Gafonable Times, to fell fell cut down hew out have 


take carry away and diſpoſe of the ſaid Wood Under-Wood Hedge- 


Rows Timber and Trees at their Fleaſure, doing no wiltul Spoil or 


Damage to the faid Milliam Smith and Fohn Smith their Executors 
Adminiſtrators Or Aſtigns, their ſtanding: Corn or mowing Graſs: 


To hold the ſaid Meſtunge or Tenement «nd Farm Arable Lands 
Lay Meadow and Pa ure Grounds, EXCEPT before excepted, unto 


the ſaid Willaim Smith and John Smith their Executors Adminiſtra- 
tors and Aſſigns from the Feaſt-Day of St. Michael the Archangel 
then next cniuing, for 3 Years at 8 5 7 ber Annum. 


That in the Year 1721, Dr. Paul purchaſed from the aid Jona- i 
than Hammond All the Premiſſes to which the ſaid Jonathan Ham- 
nond had beeen admitted as aforeſaid : of which Premiſſes a Plan 


had been made in the Year 17:9; Which, after the Purchaſe, 


was hung up by Dr. Paul in his Hall. That this Plan was inti- 
tled ? An exact Draught of the E/tate or Farm of Dr. George Faul, 
«« called Shantacks, lying! in the Fariſh of een i in the County 

2 « of 


* 2 e 82 nn ES PFF A ; 
VVV : Py F a 


Michaelmas ferm 1 Geo. 3 


cc 


« Berkhamſtead, 4 South-Weſt from Hempſtead, and about 22 
<« North- Welt from London; containing a NN Þ© 
0 Aradte-171.- 2 12 

«© Wood 20 © 30” 
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That William Smith, the Father, and John Smith, the "Wy with- 
out any new Leaſe, enjoyed what had been ſo demiſed by the ſaid. 
Jonathan Hammond: And Dr. Paul kept in his own HANDS, ri 
he Time of his Death, the Premiſſes ExcteTED; Which conſiſt of 
Hedge- Rows, which in ſome Places are 3 Poles thick: and in others 
leis and only two; and of Chalk-Dells where Wood has grown up 
after the Chalk has been taken away, entirely ſurrounded by the 
Lands in the Tenure of the Tenant; and alſo of ONE ENTIRE WOOD 
of Six Acres, entirely incloſed by the Lands in the I enure Of the 5 

Tenant or by the Lands of other Perſons. 


The Queſtion is,“ Whether the Pente fo EXCEPTED in the 
© Leaſe to Smith, and so occupied by Dr. Paut HimsELr at the 


Time of making his Will, were by ſuch Will DEVISED to bir 
e 


Mr. Eliab Harvey was of Counſel for the Plaintiff, the Heir at 


Law; And argued that the Woops which were EXCEPTED unf. 0 
the Leaſe from Mr Jonathan Hammond to William Smith and 


John 


Smith, and were occupied by Dr. Paul Himſelſ, did NoT paſs to the 
Widow, by this Will; but DEsCENDED to the Plaintiff, his Son. 


and Heir, as being un- -deviſed at all. 


He arged; that the Plaintiff s Caſe was | taticled: to a © favorable 


Conſtruction; as he appears to be an only Son and Herr at Law, 
_ difinherited by his Father, without any apparent Reaſon, (perhaps 


from Caprice only :) And therefore mere preſumptive Arguments 
ought. not to hurt Him. 


He obſerved, that the Words of this Deviſe are <« I give to my 
Wife my Farm at Bovingd'n in the Tenure of Jobn Smith e But 


the Teſtator does not ſay “ ALL my Farm at Bovingdon; nor does 


he expreſs it AND in the Tenure of John Smith.“ Tis only 
*« my Farm at Bovingdon in the Tenure of F. S. The Court will 
not, in Prejudice to the Heir at Law, reject thoſe Words © in the 


_«« Tenure of J. S. which make the Deſcription of what the Teſta- 


tor meant to deviſe to his Wife: For the Expreſſion 1 in the firſt Part 
of the Will is not certain, but doubtful. 


He 


* of H-rif rd, about 3 3 Miles Eaſt from Cheſham, 4 South ang *P, i008; 
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#2170083. He cited Bacon's || Maxims of the Law; Cro. Fac. 21. Tutteſham 

| Pa. 102, v. Toberts. Cro. Car. 129. Chamberlaine v. Turner. Plowd 191. 6. 

107. Wrotefley v. Adams; and Shaw v. Bull, Cafes in B. R. temp. Il. 3. 
Pa. 5 ,2. and prayed to have tne Poſtea delivered to the Plaintiff. 


Mr. Thomas Clerk (of Lincolns Inn) was for the Defendant : But 
the Court ſaved him the Trouble of ſpeaking. 


LORD MANSFIELD—This is too plain a Caſe, to need any Thing 
to be ſaid on the Defendant's . | FE, 


I never deny making a Caſe for the Opinion of the Court, when- 
ever it is aſked of me, by the Counſel for either Party, at Ni prius ; 
provided that the Caſe be ſet down to be argued within Four Days. 
But I did and ſtill do think the preſent Cafe to be a very plain 
One eo ne 8 „ 2 5 


I am ſorry that Dr. Paul has not thought fit to make a better 
Proviſion for his only Son: But He certainly meant and inten dedto = 
give ALL his Eſtate to his e. He not only expreſſes this Inten- — 

tion as to all his Eſtates Freehold and Copyhold, gezer a/ly; but He | 
likewiſe enumerates the Particulars: He gives them All to Her, 
abſolutcly; And He likewiſe gives Her a Power to dipoſe of them 

in as full and ample a Manner as He himſelf could do, if living. He 

puts into his Will, All pottivle Words that can give Every thing to 


— The Queſtion turns only upon the DEsCRIPTION of the Thing 
meant to be here given. I he Words © In the Tenure of John Smith” 
85 cannot be underitood as a Reſtriction : They are an additional De- 
* Fleud ſcription; Which will & t vitiate any Thing that is ſufficiently de- 
8 5. Here ſcribed before. He had before given Here Farm at Bovingdon; 
teſley v. Adams „ 4 | | | | . | 8 
5 (Which had gone at One Rent, and had been uſed and paſſed as One 
. entire Thing ; and for Which, One entire Quit- Rent had been paid; 
And He adds, as a further Deſcription, That it was“ in the Tenure 
of John Smith.” 5 5 


What was not in Leaſe to Smith, is to be conſidered in two Lights; 


wits. Hedge-Row Trees and Chalk-Dell Trees; and alſo Six Acres of 
VVV . | „ Ol, 


But the Hedge-Rows and Chalk-Dells themſelves are actually in 
the Tenure of John Smith; though the Trees are excepted. 


As to the Six Acres of Hood-land—lIndeed the Soil is excepted out 
of emith's Leatc, as well as the Tees. But Dr. Paul gives his Wife 
5 
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* a Power to diſpoſe of the Farm in as full and abſolute a Manner *P. 1094, 


as He himſelf could diſpoſe of the fame, if living: And He himſelf 
might certainly diſpoſe of the Soil of theſe Six Acres. 


It is manifeſtly intended, that the 0 Farm ſhould paſs by this 
Will: And the Teſtator never thought of any Reſtrietion of his 
Deviſe, but meant theſe Words “ in the Tenure of J. $.”—only as 
an additional and fuller Deſcription of a Thing ſuiliciently aſcer- 
tained before, 


Mr. Juſt. Dr xISoN concurred, that the Teſtator's Intention cer- 
tainly was, to deviſe the hole Farm to his Wife; And that He never 
thoughtof the Exception of the // o0d-T,ands, nor intended to 7: 8 ain 
the Deviſe; And that the Words * 7» the TENURE 2 J. = 

only an additional e 


Mr. Juſt. W; LMO was of the ſame Opinion : And 110 likewiſe 
thought it a clear Cate. The Teſtator meant this as an Additional 
Deſcription, and net as a Reſtrifim. He certainly did not intend 
to die mtefrate, as to any Part of his Eſtate. The Words“ in the 
&« Tenure of J. S.“ are not to be conſidered as Words of Limitation 

or Reftraint. My Farm at Bovington,” is, “ All my Farm at B. 
If the Teſtator had meant otherwiſe, He would have ſpecified that 
Part of it which He meant to exc/ude and except out of this Deviſe: 
But this Deviſe of the Farm is tantamount to his deviſing it by the 
| ſpecific Name of Shantacks Farm. The Nature of the Property 


ſhews it. The very Exceptions in the Leaſe indicate that it was 


intended to keep theſe excepted Parts connected with the Farm, and 
not ſevered from it. And the Teſtator could never mean to give Mrs. 
Paul the Lops and Maſt of the Pollards, and the Fruit of the Fruit- 
Trees, and not the Trees themſelves. And yet She would, upon 
this Will, be intitled to rage s as 5 880 fully in Richard Li ford's 
Caſe, 11 Co. 48. 


Per Cur. unanimouſly, 
Let there be Jupoο·.G3 r for the DzFENDANT. 


| Bodily verſe Bellamy. . | 1 a 


 Nowember. 


TR. . on Behalf of the Plaintiff, ſhewed Cauſe againſt a . 


Rule which had been obtained by Mr. Morton, (of Counſel 
for the Defendant,) “For the Plaintiff to ſhew Cauſe why, upon 
«« Payment of the wHoLEt PENALTY of the Bond, together with 
all the Cofts in this Court, and alſo the Cofts of the Writ of Error 
brought upon the Judgment given by this Court, The Execution 


«* ſhould not be fayed, and Satisfaction entered upon the Record. 
Fur. erl.... — 5 The 
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*P. 1095. 


* The Caſe was very particular. 


It was an Action brought here, in this Court, upon a Bond given 


at Calcutta (in Bengal) in the EasT InD1Es, where both Parties then 
reſided, and where the Plaintiff {till . but the Defendant is in 


England : At which Place (Calcutta) the allowed Intereſt is 91. 


Cent; Which is the Rate payable by the Condition of the Road on 
which the preſent Action was brought. 


The Declaration was in Debt, for 1 5461. 145. 6d. It contained 


teu Counts. One was upon the Bond. tor the Penalty of 9165 Ru- 


pees of Calcutta, of the Value of 1031 /. 3s. of lawful Money of 
| Great Britain: The Other was upon a Mutuatus, for 4582 "pp Bog 


of the Value of 515/7. 115. 6d. (Reſidue of the ſaid Sum of 9 


And the Cauſe \ was tried betore Ld. Many in Michaelmas Term 


which, the Verdict was taken (through Miſtake, or Inadvertency) 
for the Plaintiff generally, upon BoTH Counts; And the Judgment 
was entered accordingly, and remained unimpeached, 


145. 6 4. The Plaintiff laid his Og at 101 


The Plea was, Non eſt faftum,” as to the 1ſt Count; And 


« Nil debet, as to the 2d. The Action was brought in 17 66: 


1739 


Upon the Trial, the Bono was B But, no Evidence at all 
was given upon the 2d Count, of any Money /ent to the Defendant ; 
Nor had he, in F act, borrowed any other Money of the Plaintiff, . 


than the very Sum for which He gave the Bond. Notwithſtanding 


-. At ht Time of the . the Paaty of the Bond was 22 | 
cient to have anſwered the Whole of the Debt, Intereſt, and Colts 


then incurred. 


But the Defendant had affected very great Daley, in various Me- 
thods. He had brought a Bill in Equity for an Injunction ; and 
had taken Exceptions to the Anſwer ; and hindered the getting the 


Injunction diſſolved, till Hilary Term 1759 When (after arguing 


the Exceptions) it was diſſolved on the Merits. He then imme- 


diately brought a Writ of Error in the Exchequer Chamber, merel 


for Delay; and aſſigned the Common Errors. Then He pleaded 
Null tiel Record to the Scire facias upon the Judgment. So that 
he prevented the Plaintiff from ſigning his final Judgment, till the 


l 1305 Day of this very Month (9 Days ago. 5 


Theſe Delays having coſt much fare and Money too (as the 
Coſts taxed always fall ſhort of the Coſts out of Pocket,) and the In- 


tereſt running on; The Caſe was ſo altered, that at 7h;s Time, the 


PExALTY 
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* PENALTY of the Bond alone was become inſufficient, (by about * P. 1090. 


) I col.) to anſwer the Total of the Debt Intereſt and Coſts now in- 
bY curred. 


— — 


— 


It was therefore inſiſted by Mr. Norton, on behalf of the Plain- 
tiff, That the Court would not interfere to give their Aſſiſtance to the 
Defendant contrary to the plain clear obvious Jus TICE of the Caſe. 

He admitted that if no Evidence was given at the Trial, on the 
ſ:cond Count, of any Money borrowed by the Defendant of the 
Plaintiff, there ſhould indeed have been a Verdict taken for the De- 
fendant, upon that Count; and it was a Miſtake, to negle& it: But 
he is foo late to complain of that Miſtake now. If he had com- 
plained in proper Time, the Penalty of the Bond would Hen have 
anſwered the Plaintiff's whole Demand at hat Time due to him: 
But as the Defendant had wil/ully and obſtinately delayed the Plaintiff, 
till the Caſe is much otherwiſe, He has no Pretence to apply to the 


Court to ſtop the Plaintiff's taking out his Execution upon the Judg- | 
ment as i now ſtands. 


| Pn 6 is admitted that there is a Miſtake in the 
; Taking this Verdict; and, conſzquently, in the Judgment. It may 
1 be proper then, firſt to conſider “ What is the fair honeſt Juſtice 
£ of the Caſe; and © whether the Plaintiff cannot come at it, 
« although this Miſtake ſhould be rectified. IJ he can, it is to no 
Purpoſe, for the Defendant to deſire it to be rect; ied: His wiſeſt 
way will be, to make Satisfaction immediately, without more Ex- 


42 
A Tae 


The Plaintiff don't inſiſt to avail Himſelf of the Miſtake 3 in the 
Verdict and Judgment, beyond his Juſt Demand. 


The Plaintiff is 5 Juſtice intitled to recover the Sum really lent 
to the Defendant, together with IxDIAN Iutereſt till the Signing of 
the Judgment; but with only the legal Intereſt of Chi Country 


(which is no more than Five per Cent.) from the Time of the 
Liquidation of the Debt by the Judgment, 


The Plaintiff, 537 ing been kept out of his 3 by i a Writ of 
Error brought after a Verdict, is intitled to a Satisfaction for this Da- 
| mage, under the Statute of * Car. 2; which obliges the Plaintiff in I; Gar. 
Error to give Security as well for Damages as Coſts: Or He may : . 


1 bring an Action of Debt on the Judgment, and have Damages as 6+ 03, "4 
detentione Debiti. 


There are four Courts, (all included under the ſame Act of Par- 
liament,) to which Writs of Error may be made returnable; namely, 


The Houle of Lords; The Court holden before the Lord Chancel- 


4 

* 

1. 
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I 
1 5 
* 
2 


— —— 
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* P. 1097. lor and Treaſurer and Judges (under 31 Ed. 3.) for examining erro- 


neous Judgments in the Exchequer; The Courtof Exchequer-Cham- 
ber, holden before the Judges of the Common Pleas and Barons of 
the Exchequer (under 27 Elis. c. 8.) for examining into Errors in 
V. F. This the Judgments of * this Court; And this Court itſelf, for correct- 


is conkned to. 


Cauſes vor ing the Errors of the King's Bench in Jrelaud, Common Pleas here, 
Commencing and other Courts. | 


here hy Origt- 
An: For 


Where the Ac- In the firſt of theſe, (the Houſe of Lords,) they give ſometimes 


ton com verylarge, ſometimes very ſmall Coſts, in their Diſcret ion, according 


Tee e to the Nature of the Cate and the Reaſonableneſs or Unreaſonableneſs 
| "5 77 e f 


| gral, the Of litigating the Judgment of the Court below. 


Vrit of Error | | | | 

al 3 In the ſecond, It is done by the Lord Chancellor or Lord Kee- 
per perſonally: And the Practice is, To give Intereſt from the Day 

of ſigning the Judgment to the Day of affirming it there; computed 

according to the current, not according to the ſtrictly legal Rate of 


" Initerett; - 


In the third, (the Exchequer-Chamber,) the Courſe is, for the 

_ Officer to ſettle it, unleſs any particular Direction be given by the 
Court: And He, in taxing the Coſts, allows double the Money out 
of Pocket or thereabouts, but adds no Intereſt. Es 


In 7his Court, upon Writs of Error from C. B &c, the Officer 
taxes the Coſts of Affirmance; and taxes them in the ſame Manner 
as he taxes other Coſts, though ſomewhat more liberally : But Our 

Officer never has any Regard to Intereſt, nor allows it as of Courſe, 
Je Cour themſelves have ſometimes indeed ordered Intereſt to be 
computed on the Sum liquidated by the Judgment below : One In- 
ſtance of this was in the Caſe of the Biſhop of London and Lewen, 
againſt the Mercers Company, and is mentioned in 2 Strange 931. 
That was a Writ of Error upon a Qyare Impedit; And the Judg- 
ment below was for 70/. for half a Year's Value of the Church, and 
for a Writ to the Biſhop: Which Judgment having been affirmed 
here, the Defendants in Error moved, in Eaſter Term 5 G. 2. for 
Coſts and Damages on 3 H. 7. c. 10. And they would have had the 
Daniages computed according to the Value of the Church, during 
the Time of their being kept out of their Preſentation. The Court, 
after Deliberation, agreed thatſit was in their DiIscRET TON, to ſettle 
the Quantum of Damages: But They did not think it right, to give 

Damages to the Patron, in Proportion to the Profits of the Benefice; 

becauſe He himſelf would not have been intitled to receive them. 
They declared therefore that the Meaſure they went by, was the 

Intereſt of the Money recovered, the legal Intereſt from the Time 

of bringing the Writ of Error to the Time of affirming the Judg- 
ment. And they directed the Maſter to compute the Damages ac- 
= = cordingly 
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* cordingly, VIZ. legal Intereſt upon the -0l. recovered; and to ada P. 1098. 
it to the Coſts. 


So here, in the preſent Caſe, Intereſt ought to be paid after the 
Rate of 9 per Cent. according to the Indian Allowance, till the 
Aſcertainment of the Sum to be paid, by f/gning the Judgment; 
and from that Time, till the a&ua! Payment of the Money, after 
the Rate of 5 per Cent. only, upon the accumulated Sum aſcer- 
tained by the judgment: For hat is the real Damage which the 


Plaintiff has ſuſtained by the NPE of his Execution and the Deten- 
tion of his Debt. 


The Tuſtice of the Caſe is plain: And the Law 1s agreeable to it. 


Mr. Morton e that his Client, the Defendant; had 1 


acquieſce i in paying the Plaintiff what was fly and fairly due to 
Him, voluntarily and without further Litigation, than to render | 
himſelf liable to the Colts of another Action. 


Wherefore He gave up his preſent Motion: And no Rules was 
taken upon it. 


Bondfield, qui tam cc, verſe Milner. 


N a qui tam Aton for Uſury, Mr. Stowe ſhewed Cauſe againſt 
making abſolute a Rule of Mr. Yates's, for diſcharging a Rule 
which had been before obtained by Mr. Stowe Himſelf, for aMENnD- 
ING THE DECLARATION, in altering the Date of the Note; (all 
being in Paper.) He cited Gr:fith, qui tam &c v. Hollyer, Trin. 
29, 30 G. 2. B. R. Where the Plaintiff had Leave to amend his 
N Declaration, by laving the Venue at Alceſter in Warwickſhire, inſtead 
of Wondſtock in Oxfor -dibire ; ; And the Court were clear “ that it 
«© might be done at any Time whilſt the Proceedings were in 


5 Paper: And Mr. Juſtice DuxisOð declared and repeated nat 
* jt was an Amendment at Common Law.“ 


Mr. Norton, and Mr. . contra The laſt Day of laſt 'T erm, 
this Motion was * denied to Mr. Sorte. Here is Iſue joined, and © Hedjony qui 
entered on the Roll; And many Terms 8 elapſed ſince the Com- 7” Sc. v. 
Milner, Irin. 
mencement of this Action: And tlie Amendment propoſed is to 


| 1760: (a Caſe. 
vary the Count, to add a new Count, which is a new kind of .Ac- very like this ; 
tion; For it is to alter the Date of the Notes. .  thoughnot.. 
| preciſely the 
ſame.) 


'The Statutes do not extend to penal Actions: And at Common 
Law, they come late, 
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*P. 1099. * In Sir William Turner's Caſe, 4 it is not allowed affer Iſue 

{ 2 Mea. 144. j0i2eds And Mr. Stowe's former Rule was Þ diſcharged on that Au- 
+ Hodeſen, gu; thority, upon Mr. Aliham's Motion. 

ram Oc. v. 

7” {ans Lord MANSFIELD—The Rule is,“ That whilt All is 12 Paper, 
760. 

HJ ou may amend.” Here, he has only miſtaken the Date. In 
the Exchequer, they amend penal Informations. To be ſure, the 
STATUTES of Amendment do not extend to penal Actions. This 
is an Amendment at Common Law. 


Mr. Juſt. Druisen - There is no Difference between Civil and 
Penal Actions; where they apply as for an Amendment at Common 
Law, and All ; is in Faper. 


j Note—The | r Cur. Seh 
preſent Relo- Mr. Yates's Rule, to thew Cauſe “ Wh. y upon Payment of the 


lution (though 
Contrary = % Plaintiff's Coſts of making the former Rule of laſt Term 


Sir I liam « abſolute, together with the Coſts of this Application, the 
TOY AIRY «© ſaid former Rule (of Wedneſday prox. poft tres Trin.) ſhould 


is agreeable to | 

many later not be diſcharged, was now itielt DISCHARGED. 

Determina- | | MN 
tions; particularly, to Doo v. Daniel, Tr. 1732. 5, 6 C, 2 Strode v. Tilly, H 1c G. 2. Rivet v. 
Chulmeley, H. 17 C. 2. Hallet v. Hallet, Tr. 21 G 2. and G. v. Hollier, Tr. 1756: All which were 
qui tam Actions, and all in this Court, (Hodſon qui tam v. Diner was in the Hurry of the laſt Day of a 
_ Term ; and ouly two Judges in Court) CT „ | FVV 


A 


 Mondiy 24th : Sir William Yea der/. F ouraker. 
November 5 | | ns 
1760. | | 
N an Action upon a Promiſſory Note, tried bao Mr. Juſt. 
4 Nee! upon the Weſtern Circuit, It was there ruled by Him, and 
confirmed by this Court, without Argument, upon a Motion here 
for a New Trial, „That an Acknowledgment of the Debt, after 
the Commencement of the Action, takes i it out of the Statute of 


Limitatisns. 


Rex very. Peter Wright, Robert Voſs, ct al'. 


NN the Motion of Mr. Norton, who moved on behalf of the 

| Relations and Friends of one Mrs. Frances Sa: wage, a Woman 
addicted to and almoſt deſtroyed by Liquor, reprelenting that She 
was iu the Hands of very ;£aproper Perſons, who were ſuſpected to 
be uſing Artifices with er, in order to the obtaining a Will from 
ter, when ſhe was under very improper Circumſtances of Mind 
20 male One; and was too much under their Influence, even if 


her 


c hes Go 7 
I. = 2 9 ; r Bp 4 Y 


fully begotten, as well Males as Females, and to their Heirs and == 


Michaelmas Term 1 Geo. 3. 


* her Underſtanding and Memory had been more "Ty and leſs P. 11007 
diſordered by intemperate Drinking; A Rule was made upon the 


Defendants to ſhew Cauſe Why an Information ſhould not be exhi- 


bited againſt them for the Miſdemeanors charged in the Affidavits. 


It was alfo added to the Rule, af fir/t (and without any Rule to 
ſhew Cauſe as to this art of it,) That Frank Nichols Dr. of Phy- 
« ſic, Robert Halifax Apothecary, Catharme Forcer Widow (who 
« was Mether-in-Law to Mrs. Savage, then a Widow, } Thomas 
„ Lloyd Gentleman / Attorney for Mrs Forcer,) John Little and Anne 


« his Wife (Relations to Mrs. Savage,) Margaret Francis, a Nurſe, 


« and Jane Francis a Maid-Servont, thould at all proper Times and 
« ſeaſonable Hours, reſpectively be admitted and have free Acceſs 
* to the ſaid Mrs. Frances Savage, Widow, Daughter-in-Law of the 


„ ſaid Catharine Forcer, at the Dwelling-houſe of the ſaid Robert 


aße (One of the Defendants) in Furnival's Inn Court Holbourne, 


$26 conſult with, adviſe, and aſſiſt the ſaid Frances Savage.“ 


N. B. It was repreſented, that She was too infirm and weak, to 
be brought i into Court by an Habeas Corpus: (Andi in Fact, She : 


died the next 1 # A %- 
Doe, ex dimill, Long, wer}. LAG: du 25th 
| | i November 


IIS was a Spoil Caſe, which aroſe. upon an Fjeamant my 
brought for GAVEL= KIND Lands 1 in n RPE; tried before Lord : 


2 Mor nel at Nif e 


The Ejectment was ebe le by the Heir at Law of One Martin 


| Long, for an undivided fourth Part of One Meſſuage Se, in the Pa- 


rich of Sf, Je hn the Baptiſt i in the Ille of Thanet i in Kent. 
ect Caſe ſtated for the Opinion of the Court— 


"Martin Long, being ſeiſed in Fee © Ec, made his Will Se; and 


thereby deviſed thus. I give and deviſe One equal undivided fourth 


„Part Sc, unto my Nephew Mar tin Read, and to the Heirs of his 


Hod law fully to be begotten, as well Females as Males, and to 
«« their Heirs and Aſſizns for ever, to be divided equally, Share and 


<< Share alike, as Tenants in Common and not as Joint-tenants. 
« Alto I give and deviſe one Other equal undivided fourth Part 
c. unto my Nice in Law Gr ace Read, Widow of my late Ne- 


e He Edward Riad deceaſed; and to the Heirs of Her, Body law- bby les 
Aeon. for ever,. to be divided equally Share and Share alike, 5 


4e g Ae 
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+). 1101, vu Tenants in Common and not as Joint-tenants. Alſo II give and 
« deviſe one Other equal undivided fourth Part Sc, unto » y Niece i 
„% NN now Wife of William Corniſh, and to the HEIRS oF HER 
„ Bopy awfully begotten or to be begotten, as well FEMALES as 
„% Males, 2nd To THEIR HEIRS AND AcSIGNS FOR EVER, to be 
divided -242 /y Share and Share alike, as Tenants in Common and 
% not as Jo! ut-tenants. AlfoI give and deviſe One other equal undi- 
„ yided fomith Part, Sc, unto mv Niece Sarah now Wife of S. 
Hooper, and to the Heirs Tema and Males of her Body lawfully 
0 „5 or to be be: gotten, to be 11vided (as before,) and zo heir 
Ji rs and Mans for ever.” 5 | 


—_— 


* e * 2 mn 2 NN = — * 


-* r * 


There were likewiſe in hits Will, other Deviſcs of other Eſtates; : | 
7/2, I give and devile unto my Nephew J. Tickner his He 5 od EY 
„ Ajfigns for ever, All that &c Cc.” „I give and devi my Farm 
«© &c, unto my Siſter Catharine, Wife of William Abb nd to her 
„ Aſſigns, for and during the Term of her natural L. and from 
« and after her Deceaſe, I give the fame unto my Ne, er Son 
« William Abbot and the Heirs of his Body lawfully to b begotten, 


* for ever: And for want of ſuch Hue, [ give + and deviic ame 
1 | 46 to the right Heirs of Me, for ever. 
bt =) = And as concerning my Meſfuagen G0 1 give and deviſe ine 


g = T lame to Elizabeth Long, her Heirs and abs lis for ever. 


600 And as concerning Ge, I give and Gerit the Knie to my Siſter 
« Sarah Tailor and her Aſſigns, during her natural I tje, provided 
« She keep the ſame in Repair: And from und after her Veceaſe, 
5 „ 66-F pive the ſame to my d Siſter Elizabeth Lo, | ACT Heirs and figs 
al „„ « for ever.” 


1 5 7 | + A I give and bequeath to my Niue Sarah: now Wife of 
1 Hilliam Long, and to the Heirs of her Body, the Sum of 1501. 
26 of like Money to be crviged between them equally.” 


* The Tellator lived two Years after making this Will: He died 
1 in May. 1751, 0 


| ; 1 . At the Time of making the ſaid 1 Will, the Teſtator s ſaid Niece 
"7" ANN CoRnisn, Wife of Thomas Corniſh, had two Deaaghters (by 
| wy „ her ſaid Huſband) then living; d. Elizabeth and Anne. 


ANNE 8 the T 3 died after the Time of - 
Making the Will; but in the Life-time of the Teſtator : And her two 
Daughters, Elizabeth and Anne, Jurvived both their ſaid Mother and 
alſo the Te rw Martm Long. 


- , 
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„ Of her Body, t then over. 4 = 2 his was holden to be an Eſtate 111 
4 in Lucretia.“ | 
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* The Whole Premiſſes are Gave/-bind. 


The Queſtion ſubmitted ta the Court is Whether, by the 
« Drartu of ANNE CoRNisH (the Mother) in the Life-time of 


*P.1102. 


ee the Teſtator, ' the Deviſe, as to her One fourth Part, was vor 


«© or LAPSED: Or Whether the ſaid One fourth Part deviſed as 
% above, or any and what Part thereof on the Teitator's Deoth, 
e DESCE bub to the Leſſor of the Plaintiff, as S Heir at Law to the 
*LCator. 1 


Mr. Filmer Junior, * this Caſe for the Plaintiff. 


He endeavoured to maintain that Either the Whale: of the Oric | 


fourth Part deviſed to Anne Cornyh was lapſed by her dying in the 
Teſtator's Lifetime; Or, at leait, that ſome Part of it was ſo; 


and that what was lapſed would conſequently deſcend to the Leflor 


of the Plaintiff, as. Heir at Law to the 5 & cltator. | 


ANNE Conxistr, the Teſtator's WG would have taken, He 


ſaid, if She had ſurvived the Teſtator, an Eſtate in Tail. General; 


Or, if not to, then She mult have taken One third Part of the Fee 


Simple, as Tenant in Common with her two Daughters: It the for- 


mer, the * hole is lapſed; If the latter, One third only. 


But He ea that She would: have taken an Eſtate i in gene al 


Tail by PURCHASE, under this Deviſe. 


The Word “ Fre in the Haral Number, ) is a Word of legal 


J.imitations And there is no Inſtance, in Cale of a mere LEGAL. 


The Court wal keep to the legal b Interpretation 


Eſtate, Where Herrs of the Body” have been conſtrued to be 
V ords of Purchaſe e 1 he Cale of bag) DOT v. Opener Was a Tnus 175 


The Cale of Goodrigbi v. Pulleyn e al, M. 11G. 1. 1 R. report- 


ed in 2 Lad. N 437. 18 3 Material to this Point. 


There was ble ai a 7 13 Fre Council, on 18th March 


1730, at which Ld. Raymend and Ld. Ch. J. Eyre were Both pre- 


(cnt. It was between Morris, on the Demile + Willium Andrews, 
and Iſauc Le Gay and Jen Wood; upon an Appeal from Barbadves. 
It was a Deviſe to Lucretia, for Lite; then to the Heirs of the Boy 


« of Lucretia, and their Heirs; and if She died without fuch 77-.:- 


2 
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* There were al ſo two late Caſes in Chancery; v2. MWrigbtv. Pear Is 
June 6th 1758, Trin. 31 G. 2. Where Thomas Ralei 73 Was holde: 
to take an Eſtate Tail: (This Caſe was upon a Truſt- Eſtate.) The 


Other was King v. Burchell, 20th November 1759, befote the Lord 


£4 


Keeper Henley. John Blunt deviſed to his Wife, for her Life; then 


to 647 Fiarris, for Lite; then to the Fer Male of John Farris, 


and his Heirs; And for want of it of {auch Iſſue, then over. ohn E Gr ; 
i was holden to have taken an Eſtate Tail; though there were 


Age + 14 e Words of Limitation over. And Appeal was brought; BUT alters ards 
He 
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e,, An Eſtate Tail to Anne Corniſh beſt cnfivirs the apparent 1:fen- 


Lie fees Heer? Hf ain of the Teſtator, 
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Bur if the Heirs of her Body” are to be here conſtrued as Ws ords 


of Purchaſe; Then Anne Corniſh and her two Daughters muit take 


an Eſtate in Fee Simple, as Tenants in Common and not as Joint- 


| tenants; Each of them One third of the whole One fourth Part: And 


: Whether He meant that they ſhould take as Tenants in Common 


confequently, as She was (in at Conſtruction of the Deviſe) made 
Tenant in Common, in Thirds, with her two 8 but died 


before the Teſtator; her One third lapſed by her Dea , and de- 
| feenas to the Plaintiff as Heir at Law. 


Mr. Thomas Clarke (of Lincoln's Int) argued for the Defend ant. 


He propoſed to conſider the Queſtion, under two genzral Heads; 
It, The Intention of the Teſtator, to be collected from the whole 
. 2dly. The Operation . Law, to effectuate duch Intention. 


Firt—The Intention of the Teſtator plainly was, “ That Al, the 
% Children of his Niece Anne Corni/h, both Sons and Daughters 
* ſhould take; and they only Though it is not indeed ſo Clear, 


ith their Mother; or afzer her Death. He probably meant it as 
a Deſcription of Heirs in Gavel-kind : But He certainly meant, that 


they thould take as PURCHASERS; and that they ſhould take an 
Eſtate.) in Fee; and not that Anne Corniſh ſhould take 7 an Eſtate Tail. 


This 11 is plainly to be collected, He raid; from fiend; 


other Clautes in the Will. The ſeveral other Deviſes ſhew, that, 
by «+ Heirs of the Body,” the Teſtator meant Childr. 21 Particu- 


4 e ae 
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The Word“ Heirs,” in the Pliral, with Words of Limitation 
added to it, has never been conſtrued to be a Word of Purchase: 


CEE * But the Word Heir, in the fngular has been conſtrusd to be 
* 2 fend ff Hr e D 
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* Pn the Beq4:t to Sarah the Wife of William Long, and to the * P. 1104, 
Heirs of her Body, of the Sum of 150 J. to be divided between 

them equally ; ; which can be taken in no other Senſe. And in the 

Deviſe to William Abb2t and the Heirs of his Body, He explains 

his Meaning, by adding“ and for Want of ſuch 1/ue.” 


 Secondly-—T he Operation of Low will effoctuate the Intention of 
the Teſtator, where it is plain and ohe. And here is a plain 
manifeſt Intention of the Teſtator, “ That his Deviſces mould take 
by Eurcoafes and not by Delcent.“ 


And * Heirs of the Body,” - (in the plural) may be Words of 


_ Purcnasx, where the Jitention of the Teſtator is clear and evident. 
Ihhere is 20 ſuch Diſtinction as that which Mr. Filmer has laid down 


That where the Words of Limitation are grafted upon the Word 

Hei in the /ngular Number, that Word ſhall be conſtrued a 

Word of Purchaſe ; But where the Words of Limitation are graft- 

ed upon the Word Hezrs in the plural, that plural Word Heirs 
{hall always be conſtrued a Word of Limitation.” _ 


-: 


La) 


In the Caſe of * Ba: 2 aw v. Spencer, 40 T6; of the Body,” Mk 1748, 
were conſtrued to be Words of Purchaſe. And in that Caſe, Lord 22 C. 2. in 


Hardwicke mentioned a Caſe of ꝙ Lille v. Gray; where the Word 1747 
Was plur al, and the ſame Determination was made: And that Caſc if. 


of Liſle v. - Gray, was upon a Deed, and at Common Law. 


Tow s: Davie of al, T M. 3 G. 1. B. N. was a Deviſe «tg PLE t Firs-Cibbon 


jamin Jewvon and the 18 of his Body l. awfully to be begotten ; "112 a c 


And Words of Limitation were ſuperadded: Yet it was holden to {4 A 
be an Eſtate for Life ; not in Tail. PE 15 oh 


All the Parts of a Deviſc ought to > be taken into the Conflruc-: 


tion: And the Intention of this Teſtator was,“ That all the Devi- 
_ « ſees ſhould here take by Purchaſe.” And the Words are ſuffi- 
cient and apt enough for that Purpoſe. In Proof of his Allegation, 


255 cited 1 Co. 95. Shelley's Cale, cited in 1 Ld. Raym. 205. by Ld. 

h. J. Trey, and confirmed by Him. 1 Ld. Raym. 203. Ludding- 
701 v. Kime : And Clerk v. Day, or Chezhe v. Day, there cited, in 
Pa. 205. | 1.17. 26. b. Deviſe © to Roberge, and to the Heirs | See it alſo 
« of ohn Mandevile her late Huſband, on her Body begotten,” in Liner Abs. 
was adjudged only an Eſtate for Life in Roberge; And that the Tit Nn. 


_ Eſtate Tail veſted in her Son; “ Heirs of the Body of his Father,” N 3 


Note on Let- 


being a good Name of 3540 ter G. pl. 7, 


If it be objected „That this Intention could not operate to the 
„ Daughters of Anne Corniſh as Heirs of the Body of Anne Corniſh 
5 Who was ben living, (For that Nemo elt Heres * viventts;.): The 
N 


Michaelmas T erm 1 Geo. 2. 


* P. 1105. *Caſe of Burchett v. Durdant, 2 Ventr. 211. (which was Six Times 
determined, under different Mawes „) is a full Anſwer to that Ob- 
jection ; and thews that Perſons may take an immediate and veſted 
r under the Denomination of * Heirs of the Body of a Perſon 
wg [101 ms 
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en. the Whole, The Court will depart from the ſtrict Rules 
of Words of rigid legal Limitation, where the Iutention of the Te— 
ſtator 0 manifeſt: And it is here ſuticiently plain and clear, to in- 
duce the Court to do fo in the ; pretent Caſe. F 


N. B. This Argument was begun upon the 21ſt of November 
from which Day, it was eee to the preſent 25 05 And 
no W — | 1 


Mr. Filmer replied- He LA d, that the Teſtator's Litention was 
clear plain and manifeſt; either upon the particular Clauſe inqueſtion, 
or upon the whole Will taken A The Intention ſuppoſed by 
Mr. C!arke is oppoſite to the Teitator's plain] poſlitive Words. The 
plain Words muſt be adhered to; And the impertinent or incor = 


liſtent Words, . Shel: 4's Caſe, 1 Co. 89. 


But if the tente Was clear and plain, 1 vet there is a Dif; erence . 
between LEGAL Eſtates, and TRUsTS: In Bag ſhaw V. Spencer LA; 
Hordewicke made this Diſinclis, 2; Which He founded on the Caſe 
of Coulſon v. Coulſon. And even in Chancery, there is a Diſtinction 
(upon this Point) between w ba t they call a Truſt executed, and A 
1 ruſt executcry.. 


As to the Word . Heirs” (in the Plural ,) being deſcriptive of the 
Perton, although Nemo eff A Viventis He obſerved that Mr. 
Juſtice For feſcue; in the Caſe of Goodright v. ulleyn et d, thought 
that the Word His“ | Heirs] would, 111 grammat cal Contraction. 


* See 2 Ld. properly refer to * Nicholas. 
Rayne. 1440, 


hal Mr. Clarke's Caſes, except Low V. Davis, there was a 415 
mitation for Lite: And that Caſe ſtands upon it's own Circumſtan- 
ces. The Words *« Heirs of the Body” were there explained by the 
following Words, * hat is fo ſay, to his 11t, 24, 30, and every 
„ Other Son and Sons {UCC cilively Sc. „ 


So, in Life v. Gray, Heirs Male” had a plain Reference to- 
the Four Sons. 


The Quotation from She/ley's Caſe, 1 Co. 95. b. is only al Caſe 
put by Anderſon, al | RD ; 1 he Reſolution is cont trary. 


As to Luddington v. Kime It only proves That“ Iu” may be 
a Word of Purchaſe: But it does not prove, T hat © Heirs of the 
Body,“ may be ſo. Upon 
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* Upon the Whole, Anne Corniſh muſt have taken an Eſtate Tal ; 
not an Eitate for her Lite only: But, af leaſt, She was to have taken 
One third of the Fee Simpe, as Tenant in Common with her two 


Daughters; For a Berl * to A. et liberis ſiuis, and to their Heirs,” 


iS a Joint- - Fee to All. So is Co. Lit. g. a. exoreſs: Which is al- 
lowed and affirrned | in the Caſe of Oates, on the Dem: ye of Elizabeth 
Hatterley v. ackſon, 2 Se rai, ge 11/2. 


Lord MaxsTIxID -The Words are—* to my Niece A. C. and 


cc tothe Heirs oF n1*®R BOD x lawfully begotten or to be begotten, 


„ asoell Females as Males, and to their Heirs and Ajjigns for ever: 
eto be divided equally, Share and Share alike, as Tenants in Com- 
*© Mon, and not as Point -tenants.“ 


The Queſtion is,“ Whether it be contrary to the Rules of Law, 
c to underitand, in this Caſe, « [Heirs of the Body of A. C.“ as a Be 
« ſcription of CHILDREN : For that ſuch was the INTENTION of 


<6" #De Te ftator, there can be e little Doubt.“ 


It is to be lamented, char Queſtions of this kind have occaſioned 


ſo much Litigation and Expence. The beſt way to ſettle them, i is, 
to reduce the Matter, if PR to ſome certain 1 Rules. LY 


It is clear, that where: an Eftate | is given to *e Anceſtor . % 


/ig Heirs” (either general or ſpecial,) the Term denotes the Puan- 


zity of the Eſtate which the Anceſtor takes; VIZ. either Fee Simple, 


or F ec Tail. 


It is clear too, that a Peripn to take as a Purchaſer, may be * | 


{cribed from every Courſe of Deſcent; as Heir at Law, Heir in 
Borough- Engliſh, Heir o or Heir-Male of the Body. 


By an ancient Maxim of Law, though the Eſtate be W to 


| the Anceſtor, expreſsly * FOR LIFE, and after his Death to his 


* Heirs, general or ſpecial,) the Heir mall take oe Dues and 


the Fee all veſt in the Anceſtor. 


This Mixim was . e in 11 af the Tord. to 
prevent his being deprived of the Fruits of the Tenure; and like- 
wiſe for the Sake of Specralty-Creditors. 


The n ties had the [imitation been confirued a \ contingent 
Remainder, might have deſtroyed it for his own Benefit.” T1} he did 
not deſtroy it, the Lord would have loſt the Fruits of his Tenure ; 
and the Specialty-Creditors, their Debts. Therefore the Law ſaid, 
ge the Intention as it may, where an Eſtate is given to the An- 
« ceſtor and his Heirs, The Pee ſhall ve 772 Him,” 

PART IV. Vor. . . — The 


* P. 1106. 
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Michaclmas Term 1 Geo 5 
*P; 1107. *The e Reaſon of this Maxim has ! long ad; bows e are 


now aboliſhed, and Contingent Remainders may be preſerved from 
being deſcated before they come 77 ” Ee Vet, having become a 
Rule "of 2 Property, it is adhered to in all Caſes tterally * dit hin its 
although the Rein has ceaſed. But where there are Cireniaſidnces; 
which take the Caſe ob of the Letter of this Rule, it is depar ted 
from, in Javiur of Iniention; becauie the Reaſon of the! Rule has 


ceafed. 


In the Caſe f Ki ov. Melting, (IT Vent. 231.) a Cafe was cited 

by 775 Ch. J. Hale, v Hibs 4 Nan deviſed to his Eldeſt Son for 

„% Life, of nan 47; and aſter his Deceaſe, to the Sons of his 

| Body: It was holden to be but an Eſtate for Life, by reaſon of 

„Fes this the Words * © EF NON ALITER. Yet the nor aliter was im- 
cited Cale dil. £6 plied, if it had not been expreiied : But it thewed the clear Inten- 


TH ar * = 7 . ; ; | . 
+ = o 1 85 tion of the T eſtator; and the Conſtruction was made fo as to efec- 


Cale of Robin Tate t that Intention. 


gu v. Nobin- 


er 1 And in a later Caſe of Backbouſe v. Wells, M. and H. 12 ann. 
alle ja. zs. Where the Deviſe was * to J. B. for his Life ox ly, without Im- 
"1: 0 '7 eee of Waſte; and from and after bis Death, then to the 

Iſſue Male of his Body law fully to be begotten; with Remainder 


to the [Heirs Males of the Body of that Iflue ;' ;” The whole Court 


15 V. Lucas nant for Life, with Remainder to the ine! in Tail. They ＋ held, 
. Kep, 18 1 to. :-tha it the Vords © for Life O,, clearly and expreſs Jy 5 ed the 


184. Fort 3 WE : RE” 5 
cuts Rep. 4 Tuteniion of the Feitator ; and thereby took the C3 ue out of the « 982 


ard fr of neral Rule, and turned the Words name's uſed as * ords of Li 


4 


1 
15 7 5 ths iFation, into Words of Purchaſe. 


Indeed, lch a Conficurtion as this, cannot be made, but in Caſ. s 
where it is agreeable to the clear Intention of the Teſtator, that this 


bonld be the Conſtruction. For; though the Deviic be © for Lite 


« only, yet if the Intention of the Teſtator ſhould a \ppcar, upon 
the WHEY ill taken together, to be manifeſtly erbercije ; It ſhail, 


. 8 ' binjen OL > 021 fc 7057 A. 17 7 505 308. 2. . R. 


1 J Sir The. In the Caſe af 4 + 7 Lift V. . Grey, Knie was upon a Deed) the 
„ e ©, Words © Bcurs Male of the Body”, were, by the necefary Conſtruc- 
582. Tion ariſing from the Context, turned into Words of 4 PurCchaic. 


N 2 
» TS * FR 
Fe! ! *. 58 25 - 
7 
o \ Gt 


in Chan by. Deed. conveyc 4 his Frechold Land to Truſtees "and their Heirs, 


35 


cery, on ath 
Mm and bis Leaſche 13 to Truſtees and their Executors, Upon T ruſt 


Jay 123. 17 
that they ſhould a ly the Rents and the Benefit of Redemption, 
0 


were of Opinion, That the Devilee, Was, by that Deviſe, made Te- 


ante, pa. in ſuch Caſe, be conſtrued an Eſtate Tail: As! in the Caſe of j Kg 


„„ as Dey 8 the Caſe of ile En Mit bers, wv 3 Our Ven All: cod had 


P 
* ” — 
Nn rer 
e "4s 5 AB a 0 A be 
* 3 27 LY ISS < a ee . 3 * 1 — % * r 4 = · * — 
5 - G A on 4 « * * © . . = 9 * 7 * — L A $ * & G3 od DS, Sg. * * 2 Ty = 7 N 2 
. . D hee > : Wor, x 83 r 8 7 ff 7 
4 3 : WATT I I RT 2 * +. 


— — 


Michaelmas Term 1 Geo 8 


to the P ny if F Hannah WWiths »rs for Lite; and after herl Death, to*P,1108- 
the: Hel, \ the Body of the ſaid Haunaub Veh rs and of Iſaac Ailgood 


th. 
(ince decent exſed) ad of Haun Glaſs and Mary :17r098, their Ffeirs 
4 


EN 2cutors and Affigns, during the Continuance of 1 the Eitate in the 


remiſſes; The Qu: tion was Whether Hannah Withers took for 
Life" or in Tail: Ana Ld. Talbot held That She took an Eſtate 


8 


for {ife; and that the Heirs took as Purchaſers.“ 


In the Caſe of Bag ſhazo and Spencer, All-the Caſes upon this Sub- 


ject were rantacked and N conſidered: And Lord Hard- 


eiche held * that Heirs of the Body, (after an Eſtate for Life to the 
e Father, thould be conſtrued Words of Purcbſe. 


To take of the Authority of Deciſions in C 0 t was con- 
tended at the Bar, „That as to this Point, there was a D. iuction 
between a TRUST and a LEGAL Eftate; and that even in Chan- 


** cery, there was a Diſtinction upon this Point,  betw cen what they 


Call a Truſt executed, and a Truſt executory. 


It is true, Theſe Diſtinctions are to be met with, end have 1 


AL Trusts are executs; 'y They are to be executed by a Cons vey- 
ence; And the Parties have a Right to N to a Court ol Equity, 15 


tor! ſuch Conv CYAance. 


In Pagzthaw and Spencer, hs Truſt Was te in the Senſe 


of the Diſtinction, and as contraſted with a Truſt executory. 


There ſeems to be 5 as kate Ground, in reſpect of this Point; for 
the offer Diſtinction between a Truſt and a egal Eſtate. 


A Court of Pawiry 1 18 45 ; much bound by 796 {ive Rules end general 


NMaxlins concernus Property (though the Reaton of them may now 


have ceaſed,) as a Court of LAW 1 IS. 


"45 
e, holds in the Caſe of a legal Eſtate, as well as in the 
I wth 4 7 Feaſt it the Intention of the Teſtator be contra: to the 


Rules of Law, it can no more take Place in a Court of Equity, than 
in a Court of Law: If the Intention be illegal, it is equally void in 


Court of Equity can't ſupport an Intention in the Teſtator, 


Pol h. 


to create a Perpetuity, or to limit a Fee upon a Fee, or to make a 


Chattel deſcend to Heirs, or Eand to Executors. On the other 
mand, 1} the Intention be not contrary to Law, a Court of (ommon 


Law 18 as much bound to conſtrue and effectuate the Will according 


2 


10 


den mentioned: But there don't ſeem to be much Solidity i in Ei- 


ſo liotent; upon a Berit to ds an Exception out | I 
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*P. 1109. * 79 that Intention of the Teſtator, as a a Court of Equity can be. 
Upon the very Point now in queſtion, the Determinations have 

been agreeable to this Reaſoning. Therefore where the Truſt of a 

Real Eſtate was deviſed © to A. for Life, and after his Death to 

« the Heirs of his Body,” Lord Hord«:iche decreed a Conveyance 

to A. in Tail; although the Eſtate deviſed to A. expreſſly “ for 
Life, left no Room to doubt of the Teſtator's Intention: But the 

Rule of Law ſaid, <* The Heir of the Body ſhould take by Deſcent, 

+ cath and not by Purchaſe ;” and he eels the Rule bound a Truft, 


eaintt Bald. as well as a legal ID 1 + 
R714, in Chan- 

cery, 18th 
Jag 1755. 


here there are Circumſtances which take a Caſe out of the Rule, 
the Exception holds upon a /egal Eſtate, as much as upon a Truft. 


The Caſe of Lifle v. Gray was a legal Eſtate, upon a Deed: And 
the Judgment was afirmed, (though, by Miſtake, it is Lac in Sir 
Thomas Jones, to have been e 


Sir foſeph Feby Ir s Decree in Papillon and Vayce, was upon a /egal 
Eſtate : And Lord Ning, after conſidering, did not differ from Him; 
but reverſed the Decree, expreſſſy upon a Yew Point, upon the Dit- 
covery of Articles in 1097. 


Some of the other Caſes I have mentioned, were likewiſe upon 
logal Eltates. | 


It is true, Ld. Hartanchs in a Ber ee and Spencer, laid Hold of 
this Diſtinction, to avoid expretily. over-ruling the Certificate in 
paris *Coulſon and Couljen. But he certainly did not agree in Opinion with 
3 that Certificate. In ſpeaking of it, when he delivered his Judg- 
dow, P. 1769. Ment in Bag ſhaw and Spencer, He expreſſod Himſelf thus —“ Ir 
K K. ce that Caſe be Lato: And One of the laſt Things! ne did in the 

Court of Chancery wes, to fend a like Caſe to this Court for their 
Opinion; And He told Me, He did it, to have Coul you and Coul- 
. Ju: recon tin * 


Ir APPEARS Hake from All that! ave been n Thu. 
"WE is No fuch fixed inbariable Rule as has een ſuppoſed, That 


Words of 1 thall . EVER in 7 Caſe be conſtrued as 
„ W ords of Purchaſe.” 


And the preſent Caſe | is the ſtrongeſt that I can form any Imagi- 
nation of, to juſtify a Conttruction, * that the Heirs of the Body 
« of An Corn ſhall here take as PURCHASERS.” The Devile 
can not take Effect at all, but mult be abjolutely void, unleſs the 
IIcirs ou ner Body takes as Purcvajers. 
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' tended a Succeſſion in Tail, there indeed the Uſing the Word 
Heir“ in the /ngular N nder may be a Circumſtance of great. 


Michaelmas Term 1 Geo. 3. 


* Ir mul be Serv „that the Lands deviſed by this Will are * P. 1110. 
GAVEL-KIND. The Teſtator had Nephews and Nieces, and great 
Nephews and great Nieces: Arid He provides for tem, by 4 di tink 
Clauſes in his Will, according to the 4 diſtinct Stocks. 


Tr is agreed, ' that where Words of Limitation are grafted upon 
the Word Heir in the % Inge lar Number, ſiich Heir fhail take by 
PURCHASF.-: This is ſettled: in Archer's Caſe, and was admitted t 1 Co. 06. 


in the Cale of Dabber, on the Demiſe of Trellope, v. Trollope, P. 8 G. 


2. B. R. (though that Caſe was diſtinguiſhed from Archer's Caſe, 


by having  n9 Words of Limitation ſuperadded to the Words © firſt + 7. Robinſon 


Heir Male.“) The DisrIxcTION is, That where it appears z n 
96. and 

to be the Intention of the Teſtator, that there ſhould be a Succeſſion” jbr.d;mnt of 

:n Tail, it would totally defe: t that Intention, if all were to veſt Ce in Equi- 


in the ht Son: But where it does not appear that the Teſtator in- 1 1 NE 


Weight. 


Now the Term Heirs,” (in the plural, ) in the Caſe of Gaver- 


KIND Lands, anſwers to the Term © Heir” (in the fprgular) in the 
common Caſe of Lands which are 27 Gavel-kind : For the Word 


e Heir (in the frog ular) would wad as tor Gavel-kind Lands; . 
It muſt be © Heirs” (in the Plural.) = 


1 All the Arguments and Reaſoninos that arc applicable | 


to the Word “ Heir” (in the ſingular,) in the common Caſe of Lands 
not being Gavel-kind, hold with equal Strength and Propriety, 


when applied to the p/:ra/ Termination © Heins when the Lands 
. are Garel- Hud. 


And it is manifeſt that. the Teſtator does not here mean, that this 


One Fourth ſhould go in a Carre of Def. ent in Gavel kind; For He 


gives it to the Heirs of ker Body, as well Females, as Males ; ; and 
mentions Females, not only exprefily and particularly, but cen prior 


0 Males. Therefore they can not tage otherwiſe than as PURCHA- 


S ERS. It would be a v Deviſe, if the Words were to be conſtrued 
aS W wo of Limitation: For He breaks the Gavel]-]! Kind Deſcent, 


by giving it to F. moles as well as Males. It.can not 4 elcend to Fe— 
males as well as Males, by the Rules of Gavel-Ring : And yet He 
ſeems to lay the chief Streſs upon the Word © Females.” He adds 
likewiſe, © and to their Heirs and Atligns for ever, to be divided 


"6s equally Share and Share ale: Nay, He goes further“ as Te- 


* nants in Common and not as Joint- tenants.” But this could not 1 e 


be, if they were to take in the Courſe of Gavel-&ind Deſcent: For, ue , 
in ſuch Caſe, they maſt take as Co-parceners. 
PART IV. VoI. II. £R The 


3 Michaelmas I erm 1 Geo. 3. 


Wi P. 1111. *The Teſtater's Diſpoſition of Ore of the Proportions of his Eſtate 
1 ſhews his Intent as to the 7%: I mean the Deviſe of the One Fourth 
to tbe 777d of his deceaſed Nephew Hadard Read, and to the 

Teirs of her Body Sc; which can receive no other Conſtruction, 
1 but that YH, Heirs of the Body muſt ale as PurRcnastrs. For 

p though this Nephew Was dead, yet He uſes the very ſme W. ords 
in this Deviſe as in the reſt: But He could not mean that his Ne- 
phew's ide ſhould take an Eſtate Tail in that che One Fourth, 
or a joint Foe with her Children in any Part of it. Therefore the 
I ceſſary Conſtruction of Hat Deviie is a ſtrong Argument of his Li- 
tention and Meaning as to the reſt. 


As to Anne Corniſh's taking a Fr aneh with her tro Dangbtert, 
in Thirds, as Tenants in Common; There can be no Ground for 


uch a Conſtruction. For it is clearly the Teſtator's Intention, that 
the Heirs of Anne Corniſh's Body ſhould not take till after her Death: 
And as the Deviſe to Her has no Words of Limitation added to it, 
It is of Courſe a Deviſe to Her for her Life; and what She would 


have taken, if She had ſurvived the Teltator, would have been an 
| Eſtate tor Lyfe. 335 


Upon the Whole, As no Man can doubt of this Teſtator INT EN / 

TION; And as this is the oN LEVY M-thod of ErFECTUATING it; And 
as there is %% Re of . that prevents Heirs taking as Purchaſers 
where the Intention of the Teſtator regu es that they ſhould do ſo; 


Jam of Opinion that Judgment ought to be given tor the Defen- 
TR nt. 


Vir. Juſt. Drusen ene with IIis Loaithip in Opinion, 
« That Courts of Law (as well as Courts of Equity) will always 
« conſtrue Wills agrecably to the Intention of the Teſtator, if tuch 
Intention bens contraryto and iuco¹⁰ lent with the Rules of Law: 
And He ſhewed that the Intention ot the Teſtator, in the preſent 
Caic, muſt have been, © that the Heirs of the Body of his Niece 
„% ne Corniſh ſhould take as Purchaſers ;” making the like Obſer- 
vations as his Lordſhip had done, upon the Land being Gavel-kind, 
| and ; their being deviſed to the Heirs Female as well. as Male. 


Ana He held, tha at it is not diſagreeable to or Werne with the 
Lules of Law, That Heirs of ihe 7 Led) thould, in joe Cates, be 
i conſtrued as: De tenatio Perſon : (a Polition, not to be diſputed, at 
Tk this Time after many CONCUring Reſolutions. ) And this Caſe | 
1 . now before the Court is One of the Caſes where they mult be ſo con- 
3 itrued, Therefore the Heirs of the Body of 4, 2 muſt here take 
by PuRCHasE : They can take no other way. 
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* And there is no Foundation for ſuppoſing that Anne Corniſh, if K P. 1112. 
She had ſurvived her Uncle, could have taken any Eſtate iii 
WITH her Daughters, as Tenants 1 in Common, 


(Mr. Juſt. FOSTER Was abſent.) 


Mr. Juſt. WIL dior premiſed, That the Court were obliged to 
the Gentlemen who had argued this Caſe at the Bar, for declining 
to go into that long String of Caſes uſually cited upon this Subject. 
For the Principle that muſt govern all Caſes of this kind, is the 
INTENTION of the Teſtator, provided i it be not inconſiſtent with 
the Rules of Law. And all Cates which depend upon the Intention 
of the Teſtator (which is the Pole- Star for the Direction of Deviles) 
are beſt determined upon comparing all the Parts of the Deviſe it- 
ſelf, without looking into a Multitude of other Caſes : For Each 


ſtands pretty much upon its own Circumſtances; And One is no 
Rule for Another, or very leldom at leaſt, 


Here, the Teſtator intended, beyond all Doubt, That the Chi/- 
dren of his Nephews and Nieces ſhould take the Inheritance i in Fee 


S:mple, both Males and Females, per Capita, as FT enants in Com- 
mon. And this is a 0 Intention. | | 


But this Intention can not take Eci by giving an Eſtate in 
Jail or in Fee to the firſt Taker: For the Intention of the Teſtator 
mutt be /ubſervient 19 the Law; and not the Law to the Intention 
of the Tettator. Now a Teſtator, be his Intention what it will, 
can not make an Eſtate deſcend to Males and F emales All together ; 
nor Gavel-kind Lands to deſcend to them as Tenants in Common. 


The Teltator's Intention can not, therefore, take Place, by giving 
Anne Cor iſh a an Eſtate Tail. 


Well then! What is to be done? Why (as my Lord Cote ſays) 
You are to mould the barbarous Words and Pappel of the Teſ- 
tator, fo as to efectuate his Intention; 7 you can do ſo, without 


going contrary to the Rules of Law : But you cannot do this, con- 
irary to the Rules of Law. 


The Queſtion therefore, in the preſent Caſe, comes to this; 
« Whether it be ab 'ſolutely neceſſary, that the Words Heirs, or Heirs 


„Male, or Heirs of the Body, mutt be, in all Caſes, and under all 
_«< Circumſtances, Words of Limitation.” 


Now hit is rertaln. that in ſome Caſes and under ſome Circum- 


fttances, they may be conſtrued Words of Purchaſe ; either upon a. ante pe 
Hill, or upon a Deed. The Caſe of * 2 55 v. wy was 4 2 a 1107. 


P.ittz. 


Michaelmas Term 1 Geo. 3. 


* Deed. And there is a Caſe in Palin. 2359. Waker v. Snowe, which 
was likewiſe upon a Deed: © Edward Egerton conveyed Lands by 


4 Fine, to the Uſe of Himſelf for Life, Remainder to his firſt Son 


« and the Heirs Male of his Body begotten &c; and fo to his Six 
« Sons; Remainder to the right Heir Male of the ſaid Edward 
“ Fgerton to be begotten after the ſaid ſixth Son, and of his Heirs 

5 Male. This was holden to be only a contingent Eftate, and 


* not an Eſtate Tail in Edward Egerton; becauſe it was limited to 


« particular Perſons. 


2» 


They are ot to be conſtrued as Words of 
Limitation, either upon a Will or upon a Deed, when the manife/ 


Intention of the Teſtator or of the Parties is declared to be, or 
clearly appears to pe, ** that they ſhall zor be ſo conſtrued.” 


Now it is plain, in the preſent Caſe, that the Teſtator did 197 


mean to uſe the Words © Heirs of the Body,” as Wordsof Limitation : 
It is as clear as if He had « expreſsly faid, I do at intend theſe 


6s Words 1 in that Senſe.” 


And as to Anne Corniſh's s taking an equal Share in Fee Simple, in 
Common with her Daughters Ta- Conſtruction can never hold: 
For it is moſt certain, that the Teſtator did not intend the Diviſion 
into equal Shares to be made till ber Anne Corniſb's DEATH. 


This ſame: Conktraction } is further confirmed by the Clauſe w kick 
deviſes. One Fourth to his Niece in Law Grace Read the 1/idow of 


his deceaſed Nephew, and to the Heirs of her Body, in the ſeme 


Form of Expreſſion. For it can never be imagined, that it was 
his Intention to give Her, (who was only the Widow of his Ne- 


phew, ) an equal Share of the F ee Stimple and Inveritance, with his 


Weane/any 
26th Nowem- 


- ber. 1760. 


natural Relations. 


"flap Cur. unanimouſly, 
FEPGMENT: for the Drrxpaxr. 


Haward Ter 5 Bankes 10. 


M R. Serj, Hewitt, ſupported by Mr. Aſp nall, Mr. Camphell, 


and Mr. Winn, moved 1 in A reſt of Judt nene, after a Verdict 


for the Plaintiff. 


This was an 1 Action whon the Caſe, (or at leaſt; it was /) /aid,) 


for Damage done to the Plaintiff's Colliery, by What the Defendant 


had done zz bis own Colliery and within his own Sort: Which Col- 


liery belonging to the Defendant lay ear to thet of the Plaintiff, * 
and COMMUNICATED th it, though not immediately but edel, 


| there being lome other Collieries Ping between them. 


ltc 
4 


E —— Ie * * — 


Michaeli 128 Len mM 1 Geo. 3. 


_—_——c_A — ** 


* The Declaration conlifted of foroe Counts, all laid as in Treſpa 
upon the Caſe. A Verdict palled 567 he Plaintiff: And the Judg- 


ment was taken as an ENTIRE +; tg 7 Hic „F On all the Free (ob Unt. 


the Totendant's Counſel, in Arreſt 
* 
; i 


The Objection now made by 


of Judgment, was,. That two of che 2 ” OUNLES are 0 nd een. 


tially in TRTSPASS, (though they are ad as in Ciie;) And that 
Treſpaſ and Treſpajs 911 the C. "je can NOT br JOIN E U 111 the. ſa me Ae 
tion. Hardreſs:00, Pr. son v. Mae ee 2 Lal. 175 1399. Key- 
nolds v. Glarke. 1 Li. Rayne. Z7 2. CAST o v. Coll. Cart Dew 43 50. 
8. C. Courtney v. Connett. Re: ihe 17 7 {5 TS hw Places) De 70 
ſalo terra et Juno impleto ; per qu 4d © Se. 


The Dis TINCTion between | Tr paß and Caſs, they td, was 
This: IMMEDIATE Damage % the Plaintiff's Proper ty, is a Ground. 


iin 


V. ante b. 
1087, 1088. 


for Treſpaſs; ConsEQUENTIAL Damage to it, is a Ground for 
Caſe. Now two of theſe 3 Counts are Tanidiate Acts, (“ that the 


«© Defendant CAUSED Net Quantities of Water to be conveyed, 
« through divers other Collieries, into the Plaintiff's Colliery ; 
* whereby Sc; ) and they are therefore, properly, in Treſpafs 
vi et armis: But the zd Count Jays the Dainage to be conſequential ; 


and is therefore rightly laid in Cojo. 0 that it appears upon the 
Face of the Declaration, That T reſpaſs and Cate ARE here JOE | 


* fogerber... 


The Plaintiff s Counſel agreed the LAW; Jn denied the Pad : 


For they inſiſted,“ That AII the three Carts were ſtrictly and pro- 


«© perly Treſpals upon the Casr, and laid the Damage to be conſe- 
£ quential, and not Immediate.” 


THE CouRT (without hearing the Plaintiff 8 Counſel N over- 


ruled the Objection. 


The Plaintiff deſcribes, in bis Declaration, a Fact which, as 7. 


comes out at the Trial, uay or may not, be a proper ſtrict Trel- 
paſs: It might, at the Trial, be proved to be either Treſpaſs, or 
Caſe; either One or the hes of them, according to the Ewidence. 
And it appears, that it was here proved at the Trial, to be Freſpaſs 


repon the Caſe. Ir it had been proved to be Treſpaſs vi ef arms, 


the Plaintitf mult in ?hat Event, have been non-ſi!ted. Before the 


Trial, it ſtood mndifferent, WW hether it would come out to be the 


One, or the Other. However, in the Nature of the Thing, it 
muſt be a conſequential Damage; as the Act complain? d of was 


done upon the Plaintiff's nu Soil. 


Let the PLAINTIFF be at Liberty to enter up his . 


The Fad: gf Michaelmas Tock: 4560; G 3. 


* Mr. Tuftice 


FosrER Was 
at Bath during | 


this whole 
Term. 


Parry. Youl 58 Hilary 
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* See the Mar- The CourT Was now full again.“ 


ginal Note at 
the End of laſt 
Page. 


ene, Rex ver,. Turlington. 
28th January 
1761. 


for a Habeas Corpus to be directed to Turlng!/on, the 


up the Body of Mrs. Deborah D'Vebre, who was con- 
fined there by her own Huſband, 


TheCourT thou ght it fit tohave aprevious Inſpection of Her, 


* Rex v. P. by proper Perſons, Phyſicians and Relations; and then to proceed, 


rigor # 4, as the Truth ſhould come out upon ſuch Inſpection. And a Caſe 


24th Novem- 


Rage gen, hinted at, where an Inſpection was ordered, in the * laſt Term. 


J. ante 1 100. 


A Rule Was accordingly made, „That Doctor Robert Monroe, 


+ Her 8 + Peter Bodkin, and | Edmund Kelly ſhall at all proper Times 
pag and ſeaſonable Hours, reſpectively be admitted and have free Ac- 
"pep. 4+ ceſs to Mrs. Deborah D'Vebre, the Wife of Gabriel D'YVebre, in 


the Affidavit mentioned, at the Mad-houſe kept by Robert Tur- 


* 


* 


:66 lingten, © at Go ja, in order to confult with adviſe and afliſt the 


A 


0 


ſaid De borah D Lebre. 


On MM »day the 26th, 1 Affdavit of Dr. Monroes was read; 5 
and Dr. 2-onrce alſo perſonally aſſured the Court, That He had 
« ſeen and converted with this Woman, and examined her Nurſe ; 


„ and {aw no fort cf Reaſon to ſuſpect that She was or had been 


« Gdjiordered in her Mind: On the Contrary, He tound Her to be 


very ſenfible, and very cool and diſpaſſionate. 


Lerd Maxsrit.p—Take a Writ of Habeas Corp : And if 


this thould appea: to be the Cale, We ought. to go further. 


Mrs. D'Vebre was now FEISTY into Court by Mr. Turlington. | 


But no Return was indorſed upon the Writ, 


4 | She 


N Saturday laſt, the 24th of YFanuary, a Motion was made 


Keeper of a private Mad-houſe, commanding him to bring 


* 


Sprightly, on the Demiſe of b Jahn Collins, 


Houſe, thould be ſufficient; 
then to be affixed to the Door Ee. 


- Hilary Term i Geo L 


— — 


#$he appeared to be abſolutely from from the leaſt Appearance of *P, 1116. 
Inſanity, 


She was prepared to have ſworn Articles of the Peace againſt her 


Huſband ; and they were offered in Court, ready ingroſſed: But 8 
not being ſtamped, they could not be read, 


She was permitted to go away with her Attorney, to his Houſe ; 
He undertaking to produce Her here to Morrow Morning. 


Note—She defired not to go bark to the Mad- houſe: And the 
Court would not permit her Huſband to take Her, under the 


preſent Circumſtances of 8 e by Her from 
Him. 


It afterwards ended i in a Compromiſe, and an Agreement to 
ſeparate. 


, worſe Hum- 3 4710 20h 
: h anuar 255 
phry Dunch. 5 5 5 


1701. 


In . 


: S N Mr. Clayton's Motion, ſupported by Mr. Gould, who cited” 


2 Caſes out of Barnes; (Vol. 2. Supplement 23. * 26. +) K. 268. . 


And on Affidavit © That Bogguſt, W Tenant in Poſſeſſion 46“ Re an. 
* ſconded; and that the Plaintiff had perſonally fer ved his Niece, ae, 


Tancred, v. 
* who was the only Manager of this Houſe, and reſided in it; and De. 


had alſo o fixed up another Copy of the Daclaration a the Pre- TO 22 a 

85 miſſes; 4 dinifſ. Knight, 
| | | v. Dean. 

—Theſ 

The Court, perceiving the 1 that Landlords 1 


aſes are not 
might ſuffer by being kept out of Poſſeſſion, thought it reaſonable > the iſt 
to make a Rule upon the Tenant in Poſſeſſion to ſhew Cauſe ** Why Edit. 1754+ 
« Judgment ſhould not be entered up againſt the caſual Ejector; 
and BANE did make ſuch Rule: And they further Ordered 
that Notice X the preſe nt Rule, being given to any Perſon in the 


And if no Perſon was in the Houle, , 


On Modus lay 1 ith F ebruary This Rule was _ idiot with- 
out Defence; on Atfidavit of Notice being given to t! ne Niece, and 
alto ed to the Door of the Houſe. || _ 7 pops. r. 
| - @.cord'; G. 
right, ex dimiſſ. Mcthold, v. No-Right ; 23d May 17613 and Fenn ex 4. Tyrrell et al, v. Denn; 26h 
May 1761. pe. 1181. 


Ren 


Pry 
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5 * Rex verſ. John Gardner Eſq, 

Jene 5th 

Fe bi u Wy ? | | 

> K © . 

oo HE ArFIRMATION of a Qzoter, (John Lewis of Har ifhent 
in Monm:uthji, ure) was cles, in xculpatin 0 ur. Ganduer 


the Defendant, upon ſhewing Cauſe w by an NG ormation ſhould not 
be exhibited againſt Mr. Gar r dner for 2 Miſdeameanour. 


The Reading of this ABrmation: was objected to, by the yg: 


ſecutor's Counfel; and not much inſiſted upon, by the Counſel for 


the Defendant. 


The CourT held clearly, That a Quaker's Affirmation could 
not be read, in Support of a Criminal CHARGE . But They thought 
that an Affirmation gt be read in Defence of a criminal Charge , 


if the Perſon charged was Hi ſelf” a Quaker, i in order 1 to exculpate 


Hunſelſ. | 
Infthis third Caſe, of a Quaker 8 collateral Eine. in Aſfiſtance 


of the Exculpation of ANOTHER Perſon, when the Quaker hin,ſ-IF 
was not charged at all, They thought his Affirmation oz: t 127 to 


be read: And accordingly, It was withdrawn, 


Biddlecombe wver/. Kervell. 
Friday 6th | | 
February | 
1761, 


ken in the New Foreſt in Hampſhire. Tie Defendant makes 


Conmlarice: as Bailiff to the King; and juſtifies the taking rhe Hogs 


Ec, as Damage fec Yant 1 in the ſaid New F orelt 1 in the King" 8 Soil. 


Plea ! in Bar For that, though the goil is the King' "A 5 the 


King (5 Ja. 1.) granted to the Earl of Sor thampton Sc, a bhizbe of 


Com: on for &c, and Þ ANNAGE for Hogs, Sc, Within tlie f he Fo- 
reſt Cc, at ALL Times of the Year, as well in the Fence Month, 


as at other Times &c; Except &c. Then it deduces the H itle to 
This St Ec; in Whom the Right was, at the Time of making the * vratute 


tute (9. 1) of 9 & 10 CC. 3. c. 30. Intitled “ An Act for the Increaſe and Pre- 


gives che 


Liberty b « jervation of Timber in the New Foreſt in the County of South- 
Cloſe /209 aiupton :“ and ſets forth That Incloſures of 1060 Acres were 


Thouſand £ 0 A 
eee De, agreeable t the ct; but not of any more than Ore thou- 


immediately, land Acres. 
and the other 
1000 at a ſpecified Time ;) 1 ans aftcrWares, 2001 each Year, for 20 ſucceſſive Years, 


F See the 
Note in next Page. = 1 


It 


\ HIS was an Action of Replevin, upon a Diſtreſs of Hogs ta- 


: . E RP P 
- * 33 8 1 8 FS WES Se 
ee a . 
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* Tt then deduces the Title down to the Du! ke of AMontorue an d P1188. 
* en 7/3 a Demiſe from him to the Plaintiff, under which, IIe claims 
2 Right of Common and Pannage in thoſe Parts of the new Foreſt 
. 15 ich are ut incloſed; and Vows Enjoyment thereof acc -ordingly 2 : 


And therefore concludes that the Defendant took them de 71ju7 (a 


Jai propria, Er, 


The Replication of the t admits the Or: onal Night of 


Common and Pannage to have been as {tatcd ; But relics on the 


Claufe in the Act, That every Perſon having a any Right of Seck. g. 
Common of Paſture or Pannage, or any Pr zweileges within the ſaid 
Foreſt or any Part thereof, ſhould enjoy tho ſame for the future, 
in MANNER FOLLOWING ; pig. their {aid R. ight of PANNAGE, 
between 14th September and 1 1th November Fe arly, from and afte 
Michaelmas 1716, and not before; on Fo fcitnre of any Hog Pig 
« or Swine that from and after the Fealt of SF. Michael next, and 
before the Time aforeſaid ſhall be found in the Ae of the faid 
« Foreſt: And their ſaid Right of Common of Paſture ſhall be and 
js hereby continued to then | in and through ſuch of the ſaid Waite 
«© Ground of the ſaid Forcit, at ſuch Time and Times as the fame 
% ſhall not be incloſed as aforeſaid; the Time of the F ence-Month, | 
«© (vs. 15 Days before and 15 Days after the Feaſt of S/. John the 
* Baptiſt, yearly) and the Time of the Wintcr-Heyning, (a 72. from 
ve the 1 ith November to the 234 of 805 yearly) excepted.” 


cc 
Le 4 


cc 


Then it ſtates, that the Hogs Sc v were fond Damage feaſy int, "ORE 
tween the 11th of November and 2 3d April Ec, 2 8 the Time of 
the Winter Heyning ; and therefore He had a Right to take them 
Log feaſant Sc, and did ſo: I Which He avows and Ts 


The Rejoinder ſtates that ſuch a Time hecifiing the Day) was 


the firſt Seſſion of Parliament held after the Year 1699 ; ＋ And that + Nate. The : 
at the End of that Seſſions, the remaining One thouſand Acres were paricular 


xoT admeaſured ſet out or incloſed, or are yet admeaſured &c; 7 ime ſpecifi- 


ed by the 
and avers that even at this Time, 100 Acres and no more are in- e 651 |. 


cloſed. | | for admea- 


| ſuring ſetting 
out and incloſing the ſecond Thouſard Acres, was“ from and immediately 2 the Determination of the firſt. 


Seſfions of Parliament which ſhould be held after che Wear of our Lord 1699.“ 


'To this Rejoinder, the Avowant demurs. 


Mr. Huſſey argued for the Avowant ; and undertook to maintain, 
That the Act of 9 & 10 . 3. c. 36. meant to reſirain the Right of 
Common and of Pannage ; whether the claſhes of the remaining 


thouſand Acres was | ever made, or not. + Note—In 
Fact, the In- 
cloſure of 1000 Acres was made: And the other thouſand were not incloſed. 


Parr IV. Vor. II. 2 e 
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3. c. 36. 9. 


that Act of 
20 . 2. 


i 
179, 10 V. Which Mr. Hufcy diſcuſſed and argued upon, at large. 


* The Queſtion depends chiefly on 4 the gth Section of this Act: 


Mr. Burland contra—for the Plaintiff in Replevin. 


The iſt Queſtion is, Whether the Proviſo ever intended to take a way 
the Plaintiff's R77be. 


2d Queſtion—VV hether (if it did 7 the Plaintiff“ 8 Right! is taken 


away, by incloing 1009 Acres ONLY. 


Firk—It only meant to take away Preſeriptive Rights of Com- 


mon: V. 20 C. 2. c. 2. for the Increaſe and Preſervation of Tim- 


ber within the Foreſt of Dean; (from whence this Proviſo is literall 


4 7.4 11. of Þ tranſcribed) And He cited Sir Francis Barrrington's Caſe, 8 Co. 


136. 


Secondly—This Right could not t be taken away by a partial In- 


| cloſure. 


Mr. Iluſſey, in Rep! pool 110 aa can not be within a Preferip- 
de Right: The Right for Henn muſt depend upon Grant. And 
This is a diſtinct independant Proviſion. (2d) Some Part muſt be 


| many Years before it could be incloſed. It was not neceflary to 


incloſc the Remainder, at the precite Time mentioned! in the Act. 


Lord Mans! ELD held it clear, that the Statute meant that the 
Right of Coo in the incleſed Parts, ſnould be reſtrained ABS 
LUTELY, fo long as they ſhould remain incleſel; but be continued 
inthe unzc/-ſed Pa: sonly, under certain Limitations and Exceptions: 
But the Right of PAN N AGH 18 ab/clutely taken away, for [rghteen 
Years; and after that, rejiramed to a particular limited Time; And 
theſe Hogs were there found, at a Time When they OUSAE nat to 


have Wie there. 


pq; The Inclof are of the ol' is not neceſſary: : It is nota Con- 


dition precedent, “ That the Whole ſhall be firit incloled, before | 


«c the Reſt riction of Com mon thai at all take Place, 


Mr. Juſt. DrxISON and Mr. Juſt. FosreR agreed with His Lord 


thip! in Opinion. 


Mr, juſt. Vir Mor- iſt. This 18 2 Comman appendant by 
Grant. 'Fhe prelent Queſtion only reſpects Pannage : The Action 
18 brought for taking Hage only. The Act gives the Crown the 
rower of incioling 5888 Rees in the Whole, for the Sake of in- 


\ a> 


crcaling and prefer ving the Grow th of Timber; And tais is to be 
2 | Mays 


iii. » 
8 —_— 
— — 
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* always free from Common and all Rights Fe, whilſt it remains in- P. I 120. 


cloſed: But as to the wnmcl/3ed, the R ght remains as it was, under 
certain Limitations and Exceptions. 


— — 


— 


But the Right of PAN NACH is quite taken away for Eighteen 
Years; and is even then reſtrained to a certain limited Time, VR. 
between 14th September and 11th November. 


ly: And theſe are two diſtinct Clauſes. The Incloſure is not 
a Condition precedent. Sir Francis Barrington s Caſe does not prove 
any thing in the preſent Caſe, not interfere with any thing that! 
have ſaid. 
Per Cur, Jobe lin fp the DEFENDANT, 
(Mr. Hufey's Client.) 


Vallet Eſq; and Others verſe. Faft- India Company. | Tuſtey 10th 


February. 
4761. 
PON wing Cauſe againſt a Rule Why the Defendants 
ſhould not have Leave to bring 2670/. into Court, upon two 
of the aſſigned Breaches only, * (. "for Freight and for Demorage,) * Seethe very | 
in an Action of Covenant brought upon 1 Charter-Par ty, by the Own- WOW e 
| Rule, infra 
ers of a Ship, againſt the Eaft-India Company who had taken it up in21. wore 
in their Service; and that the ſaid 2670/7. ſhould be ſtruck out of ther with an 


the Declaration ; (in which Several other Breaches were afligned Explanation - 


of its Mean- 
as well as theſe two;) 5 , as 


Labd MANSFIELD obſerved, that in Motions of this kind, where 

the Defendant applies to pay Money into Court, and to have the 

Demand thereupon ſtruck out of the Declaration, the Law ariſes 
upon the FacT ; And the true and ſenſible Diſtinction is, I hat 
« where the Sum demanded is a Sum certain, or capable of bein 
« aſcertained by mere Computation, without leaving any other Sort of 
«© Diſcretion to be exerciſed by the Jury, It is right and reaſonable 
« to admit the Defendant to pay the Money into "Court and have ſo 

« much of the Plaintiff's Demand upon Him ſtruck out of the De- 


«« claration; And that if the Plointiff will not e it, He ſhall 
proceed at his Peril.“ 


In the preſent Caſe, it being caſy to aſcertain by mere Computation 
the Demorage at ſo much per Day, and the Freight at ſo much per 
Tun, (notwithſtanding that different Sorts of Goods are to pay diſ- 
ſerent Rates per Tun ;) and to ſettle the Account very exactly, from 
Fats that muſt be notoriouſly known in the Ship; And Nothing elſe 
remaining to be ſettled, nor any thing further being left for the 
Judgment and Diſcretion of the Jury to be exerciſed upon ; the De- 


fendants 


ON — — 


1 . 1 | 
III far: vl R 2 *. JM CO. 3. 
«/ | 


P. 1121. *fcrdants 0! 1ght, in the preſc 995 > be at Liberty to pay the Mo- 
ney into Court, upon theſe t.vo © ots: But then, on the other 


hand, the Plaintifts ough*- to ha INSPECTION of the Ship's Papers, 

now remaining in the Hands 455 the © Company; in Order to enable 

them to judge Whether it wit be pudent and advitcable for them to 

7 A the Money ſo brought in, or to proceed in their Cauſe. And 
this Method will be moſt advantageous to both Sides. 


'This Propoſal was rcadily agreed to, on both Sides: And a Rulc 


Was made Accor dingly. 


The Original Rule was made on the Motion of Mr. Norton and 
Mr. Winn, on behalf of the Defendants, and was worded thus. — 
« That the Plaintiffs ſhould ſhew Cauſe Why the Defendants ſhould 
not have Leave to bring into Court the Sum of 2670/. with Re- 
, " IPEC| to the F retght and Demorage in this Cauſe ; And thereupon, 


. ünlels th : Plaintiffs ſhall accept thereof, with Coſts to be taxed by 
vs, IT Own, in full Diſcharge of the ſeveral Breaches aſſigned in this 
Suit, on account of Non-Payment of Freight and Demorage; the 
** ſaid 2670/. ſhall be ſtruck out of the Plaintiffs Demands on that 
« Account, and paid out of Court, to the Plaintiffs or their Attor- 


«© ney; And upon the Trial of the Iſſue, the Plaintitis {hall not be 


6e emitted to ka Evidence for the fame.” ES 


Note- Tbe Meaning of this Riile is—That if the Plaintiffs do 
not accept the Sum brought into Court, the ſame is to be ſtruck out 
Of the Declaration; and the Plaintifts, upon the Trial, are not ad- 
mitted to give Evidence for the Sum brought into Court: And if 


the Plaintiffs, upon the Trial, do not prove more due to them than 
the Money brought into Court, there muſt be a Verdict for the De- 
fendants. But the Plaintiffs are at Liberty to accept the Sum brought 


into Court, in reſpect to the Breaches afligned for Non- Payment of 
Freight and Demorage, and to proceed as to any other Breaches 
mentioned i in the Declaration (excepting thoſe two,) it they think 


1 


This RuLE was made abfolate; And: it was now further PE 
ded, © That a true Freight-Note be delivered to the Plain- 


„ tifts; And that the Plaintiffs ſhall have Inſpection of all 
« Papers Books Ec that 1 may aſcertain the as s F reight and 


46 Earnings.” 


Rex 
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Rex der/. John Perrott. * P. 1122. 


HE Defendant being brought up from Newgate, by HABE as 
CorPyvs, appeared upon the Return to have been committed 
by Commiſſioners F BANKRUPTCY, to be ſafely kept and detained, 
without Bail or Mainprize, UNTIL ſuch Time as He foal SUBMIT 
« Himſef to the ſaid Commiſjzoners or the major Part of them, and 
«& FULL Anſwer make, to their Satisf, 1& 100, to the Dnrftion 1 put by 
them to him as aforeſaid :* Which Queſtion was ſpecified in 
their Warrant, to have been put to him by them in Writing, upon 
the LAST Day of his Examination, after his having obtained 46 Days 
beyond the ordinary Time; and to have been propounded to him in 
theſe Words, viz. “ As you do admit that For have ſpent the laſt 


of your Aſſignees) to ſettle and adjuſt your Accounts and to draw 
up a true State thereof, to enable you to cloſe ſuch your Exami- 
nation ; and do likewiſe admit, that upon ſuch State thereof, it 
„appears that after giving you Credit for all Sums of Money paid 
by you, and making you Debtor for all Goods fold and delivered 


7 


cc 


cc 


b 


« 13513 /. Give a true and particular Account what is become of 
« the ſame; And how and in 0 wat Manner you have app/icd and 


| „ diſpoſed thereof.” To which O Queſtion ſo put by the Con 1Mmil- 
ſioners as aforeſaid, The {a1d ohn Pe Poroce did wilfully and obſti- 


nately refuſe to give any other than the following GENERAL An- 
ſwer, (that is to fay) “ That on Goods ſold this laſt Year, I have 
6. Joſt upwards of 2000/. And by Mournings, I have loſt upwards 


„ of 1090/7. And that for 9 or 10 Years, I have (and I am forry 


fob Perrott NOT being SATISFACTORY to Us the ſaid Commil- 
foners—Thelſe are therefore to will require and authorize you im- 


mediately upon Receipt hereof to arreſt &c, and him ſafely to con- 
vey &c, and to deliver &c, ſafely to keep and detain, without Bail 


or Mainprize, UNTIL ſich Time as he ſhall /6-z7 himſelf to Us 


the ſaid Commititoners or to the major Part of the ſaid Commiſ- 


noncrs by the ſaid Commiſſion named and authorized, and FULL. 


 Anfoer make to our or their Saligfaction, to the 0 fo put to 
him by Us as aforeſaid. 


Two Reaſons were urged on the Part of the Hefondaar, why he 
ought to be diſcharged xy HR this Impriſonment. 1ſt. That the 


Anſwer which He py already given was a full / ufhcient and /i 


fuctory Anſwer, and the be/t and only One that could be given by an 
PART IV. Vor. II. 5 U-- : idle 


Week previous to this your Examination with Mr. Maynard (one 


to you, from your firſt entering into Trade to the Time of your 
; Bankruptcy, it appears that there is a Deficiency of the Sum of 


to ſay it) been EXTREAMLY EXTRAVAGANT, and /pent LARGE 
„ Sums of Money. ohn Perrott.” Which Anfwes of the ſaid 


We 
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2. Kidle extrav; icant Man who h ad never r kept a1 any Accounts : And, con- 


ſequently, that the Impritoning him until he ſhall give a mire full 
and ſatisfactory Anſwer to the Queſtion, was an Impriſonment for 


Life. 
The 2d Reaſon was, That the Power and Juriſdiction of the 


Commiſſioners, 79 zake the Bankrupt's Examination and Diſcloſure, 
was temporary and limited, and confined to the 1ime allowed to the 
Bankrupt to come in and ſurrender himſelf and ſubmit to be ex 


amined; After. which limited Time, the Commitlioners had 79 


Power to examine him at all: Conſequently, they had no juriſdic- 
tion to commit him for any LONGER Time than their own Power to 
examine him laſted ; which did not exceed the Time allowed him 
to come in and farrender himſelf and ſubmit to be examined. And 
his Counlel compared it to a Commitment by the Houſe of Com- 
mons; which ended with their Settion. 7 


In Support of theſe Objections, they relied upon the Conſtruction 
of the Bankrupt- Acts; and Fee of 5 G. 2. ci 30. 1,2, 3 


On the other Side. it was inſiſted— Iſt. That the Pankrupt' $ - 
Anſwer was nugatery and inſufficient ; and 2dly. That the Power 
and Juriſdiction of the Commitfioners to examine the Bankrupt, and 
obtain a Diſcloſure and Diſcovery of his Eltxts and Effects and the 


Manner in which He had diſpoſed of them, was , limited and con- 


{ined to the laſt Minute allowed him for his Surrender and Submit- 
miſſion; but might be purſued and proceeded upon at ary su BSE“ 


'QUENT Time. And for this, they relied on the End and Intention 
and genuine Conſtruction of all the Bankrupt-Acts, and particularly 
of 17. 1. c. 15. § 7. 8. and 5 C. 2.0.30. £10. 


Lord 1 Queſtion put was improper ; orif FO 
Queſtion be proper, and the Anſwer ſatisfactory, the Man ought toy 
be diſcharged. But this 1s a proper REI 3 And the Anſwer is 
very inſufficient and e : 


The Conſtruction offered by the Counſel who ob; ject to this 
Commitment, is founded upon mere arbitrary Implication : The 
Legiſlature fay no ſuch Thing. On the Contrary, The 5 G. 2. 


c. 30. § 16. gives Power to the Commiſſioners to commit the Bank- 


rupt UNTIL he ſhall ſubmit himſelf, and full Anſwer niake to their 


| Satisfattion ; And Section 17th gives Power to the Court or Judge, 


to recommit him to the ſame Priſon, there to remain as atoreſaid, 
UNTIL He ſhall conform as aforeſaid. 


The En is Not lid to be within the Time limited for 
the Bankrupt to come in and ſurrender and ſubmit to be examined. 
2 The 
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and he muſt /abmit within the limited Time, to be examined from 


diſcover and deliver up his Eſtate and Effects: But the Act docs not 
require 2 the Examination to be full and perfect ad * completed with- * 


in the limited Time; Nor is it proper that it ſhould be ſo. A Man's 1 


Memory may fail him at one Time, and be refreſhed at another; 

r his Firſt Anſwer may be equivocal, or imperfect : And Why 
ſhould he not be called upon to explain and complete it? The Power 
of the Commiſſioners is general, and not limited to the Compats of 
_ Time given to the Bankrupt to come in, 


The laſt Examination within the limited Time 1s material indeed 
to the Bankrupt himſelf, (Becauſe He can not afterwards contradict 
himſelf :) But he may be compelled by the Commiſſioners to make 

further Anſwer, after that Time. The Bankrupt may omit to 
dome in, till the very laſt Minute of his Time; And if He then 
ſurrenders and ſubmits to be examined, this will ſave his Felony e 
But it may be abſolutely zmpefible for him to make a full Diſcovery 
and Diſcloſure of his Eſtate and Effects, or to give full Anfwers to 
proper Queſtions within this Space of Time. 


But here, the Commiſſioners have, within the limited Time, re- 
mired a further Anſwer to their Queſtion, and committed him for 


rein g to give it. This Commitment was /ega), at the Time when + 


it was made: And I am clearly ſatisfied, that he can not redeem 
himſelf from his Impriſonment, but on giving a full Anſwer to the 


Queſtion. If he ſhould give a full Anſwer, and the Commiſſioners 


not be ſatisfied with 1 it, He wall then be intitled to his proper Re- 
medy. 


The Objection as been ſtrongly ads But there is no Caſe to 


ſupport it. It is a new Invention, and would entirely defcat the 
End and Intention of the Bankrupt- Acts. 


The Three Jopors were All equally clear That the Man ought 
to be remanded. 


Mr. Tub; Fos r ER added, that the Powers under the Statute of | 


1 Fa. 1. c. 15, continue ſtill in Force, notwithſtanding the ſubſe- 


quent Statutes ; And that None of them preclude a further Exami- 
nation. 


Mr. Juſt. WIL MOr alſo 1 in this; ; and ſaid, that All the 
Bankrupt-Acts ought to be taken together, ſo as to anſwer the great 
general End and Intention of the Legiſlature: The Clauſes operate 
together, and are auxiliary to each other; 3 And they certainly 5 3 

o wer 


* The Bankrupt muſt indeed furrender within the limited Time; * P 


Time to Time; And be mult, upon his Examination, diſcloſe and. 


— — 
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. 142 5. 


Thurſday 12th 
February 
«> ;6 I . 


* Power of further Examination. There are vaſt Numbers of Que- 
ſtions that may be aſked under the Examination, more than can be 
under the mere Surrender and Submiſſion; that may require further 
Time, or even ariſe afterwards. The Submiſſion ne is not 
enough: He muſt ſubmit to be examined from Time to Time; And 


he ought not to be diſcharged till he has fully anſwe red. His pre- 


ſent Anſwer i is molt clearly deficient. 


Per Cur. unarimouſly, ” 
The DEFENDANT Was REMANDED. 


F. Poſt. fa. 1215, Monday th June 1701. 


Rex ver/. Wheatly. 


V TR. Norton, for the Proſecutor, ſhewed Cauſe why Judgment 


ſhould not be arreſted ; A Rule for that Purpoſe having been 


obtained, upon a Motion made by Mr. Morton on Monday 2 26th 


January lait, in Arreſt of Judgment upon this Indictment for 
knowingly ſelling Amber-Beer ſhort of the due and juſt Meaſure, 


(whereof the Detendant had been convicted. ) 


The Charge in the Tn ditment Was, That Thomas 22 y late 
* of the Parilh of St. Luke in the County of " Middleſex Brewer, being 
« aPerion of evil Name Fame and of diſhoneſt Converſation, and 


deviſing and intending to deceive and defraud One Richard Webb of 


« his Monies, on Ec, at &c, falſely fraudulently and deceitjully did 
7 Il and deliver and cauſe to be fold and delivered to the ſaid R ich-- 
« ard Webb 16 Gallons and no more of a certain Malt Liquor com- 


monly called Amber, rox AND A818 Gallons of theſame Liquor; 


„Which ſaid Liquor ſo as aforeſaid fold and delivered did then 


and there want Two Gallons of the due and jujt Meaſure of 13 oy - 


% /ons, FOR WHICH he ſame was fold and delivered as aforeſaid ; 
« faid Thomas Ii heatly then and there cell knowing the ſame Rs 


*« fo by him ſold and delivered to want 2 Gallons of the due and 


« juſt Meaſure as aforeſaid ;) And He the ſaid Thomas IVheatly did 


'**" Fecerve of the ſaid Richard HH ebb the Sum of 1 5 Shillings Ec, for 


* 18 Gallons Ec, pretended to have been fold and delivered &c; al- 
though there was only 16 Gallons fo as aforeſaid delivered: And 


<< he the ſaid Thomas Wheatly Him the faid Richard Hebb of 2 Gal-:: 


82805 pity. 


„ lons of &c, fraudulently and unlawfully did deccive and defraud ; 


«© To the great Damage and Fraud of the faid Richard Vel, To 
the evil Example of others i in the like Caſe offending, and againſt 


+ Il 


1 the Peace of our dovereign Lord the King his Crown and Dig- 


Mr. 


" 
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® * 
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livering 17 Gallons 3 Quarts and: Pint of Geneva, (and the like of 


* ſing to ſend a Pledge of fine Cloth and Gold Duſt; and nt, | 


i lay a Con . or ſhew ee eee to a falſe 7. ken. MOTTO. 


: Judgment thould not be arreſted. 


Courſe of his Trade: He is ſtated to be a Brewer. There is a A | 


The ſame Fact may be a Ground for a Private Action, and for an 


be preſumed in favour of a Verdict. And here is a falſe Pretence, 
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— 


* Mr. Morton and Mr. Yates, who were of Counſel for the De- * P. 1126. 
* fendant, (to arreſt the Judgment, ) objected that the Fact charged 
was Nothing more than a mere Breach of a CIVIL CONTRACT ; not 
an indictable Offence. To prove this, they cited Rex v. Combrun, 
P. 1751, 24 G. 2. B. R. Which was exactly and punctually the 
ſame Caſe as the preſent, only mutatis mutandis. And Rex v. Drif- 
feld, Tr. 1754, 27, 28 C. 2. B. R. S. P. An Indictment for a 
Cheat, in ſelling Coals as and for Two Buſhels, whereas it was a 
Peck ſhort of that Meaſure: There the Indictment was quaſhed on | 
Motion. Rex v. Hannah Heath —An Indictment for ſelling and de- 5 | 


Brandy,) as and for a greater Quantity, was quaſhed on Motion. 


In 1 Salb1 51. Nebuff s. Caſe, P. 4 Ann. B. R. A E was 
granted to remove the Indictment from the 0% Bailey; becauſe it 
was not a Matter Criminal: It was “ borrowing 600 J. and promi- 


* only ſome coarſe Cloth, and no Gold Duſt.” 


h In Tremaine; * Title Tadilments 15 cheato,—All of them either * 7, Tre. 


of the Cr on, 

fa. 85 to 111. 
A mere Civil Wrong will not ſupport an I adiment,” And here 
is no Criminal Charge: It is not alledged “ that he uſed falſe Mea 


„ fures. The Proſecutor ſhould have examined and ſcen that it 


was the right and juſt Quantity. 
Mr. Norron, pro Rege, offered the following Reaſons why the 
The Defendant has 1 convicted 1 the Fact. He may bring 
a Writ of Error, if the Indictment 1 is erroneous. 
This ir an indiffable Offence ; 'Tis a Cheat, a public F . in the 
ſtinction between private Frauds, and Frauds in the Cœuͤfſe of Trade. 
Indictment too. 
N of EM 8 Caſes were after Verdict. It nig he here 05 * 
Aught that appears to the Contrary) have been none « That he 


4 fold this leis Quantity, by falſe Meaſ.re:” And Every Thing thall 


at the leaſt: And it Appeared upon the Trial to be a very foul 
Caſe. 


Pans r er 1: 5 X The 


1 aan. ae... j + 3 4 


— — 
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P. 1127. *TheCounſel for the Defendant, in Reply, ſaid that Nothing can 


* ante 


1125. 


be intended or preſumed, in a Criminal Caſe, but ſecundum allegata 
et probata : It might happen without his own perſonal Knowledge. 
And they denied any Diſtinction between this being done privately, 
and its being done in the Courſe of Trade. 


Lord MANSFIELD— The Queſtion is, Whether the Fact here 


alledged be an indictable Crime or not. The Fact alledged is— 


(Then His Lordſhip ſtated the Charge, * verbatim.) 


The Argument that has been urged by the Proſecutor's Counſel, 
from the preſent Caſe's coming before the Court after a Verdict, and 
the Caſes cited being only of quaſhing upon Motion before any Ver- 


dict, really turns the other Way: Becauſe the Court may uſe a Diſcre= 
tion, Whether it be right to quaſh upon Motion, or put the De- 
« fendant to demur; but after Verdict, they are ob/iged to arreſt 


the Judgment if they ſee the Charge to be inſufficient, And in a 
Criminal Charge, there is do Latitude of Intendment, to include any 


thing more than is charged: The Charge muſt be explicit enough to 


ſupport itſelf. 


FEE 
Objection is, that the Fact is not an Offence indictable, though ac- 


knowledged to be true as charged. 


And that the Fat here charged ſhould not be conſidered as an 


indictable Offence, but left to a Civil Remedy by an Action, is rea- 


ſonable and right in the Nature of the Thing: Becaule it is only an 

Inconvenience and Injury to a private Perſon, ariſing from that pri- 
vate Perſon's own Negligence and Carele/sneſs in not meaſuring the 
Liquor, upon receiving it, to ſee whether it held out the juſt Mea- 


ſure or not. 


The Offence that is indictable muſt be ſuch a one as affects 


the PuBLic. As if a Man uſes falſe Weights and Meaſures, and 
ſells by them to all or to many of his Cuſtomers, or uſes them in the 
general Courſe of his Dealing : So, if a Man defrauds Another, 
under falſe Tokens. For theſe are Deceptions that common Care and 
Prudence are not ſufficient to guard againſt. So, if there be a Cn 


ſpiracy to cheat: For ordinary Care and Caution is no Guard againſt 
his. 9 9 5 . 


Thoſe Caſes are much more than mere private Injuries: They 


are public Offences. But here, it is a mere private Impoſition or 


Deception: No falſe Weights or Meaſures are uſed ; No falſe To- 


kens 


eee : 25 : ; a S . 
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#kens given ; No Conſpiracy; Only an Impoſition 1 upon the Perſon * P. 1 128˙ 
he was dealing with, in delivering him a leſs Quantity inſtead of a 
greater; which the other careleſsly accepted. Tis only a Non- 


performance of his Contract: For which Non- performance, He 
may bring his Action. 


The Selling an unſound Horſe, as and for a ſound One, 1s not 
indictable: The Buyer ſhould be more upon his Guard. 


The ſeveral Caſes cited are alone ſufficient to prove, That the 

Offence here charged is not an indictable Offence. But beſides theſe, 
My Brother Deniſon informs Me of another Caſe, that has not been 
mentioned at the Bar. It was M. 6 G. 1. B. R. * Rex v. Wilders, * 1 have a 
a Brewer: He was indicted for a Cheat, in ſending in, to Mr. oe ol 
Hicks an Ale-houſe keeper, ſo many Veſſels of Ale marked as con- The Court 
taining ſuch a Meaſure, and writing a Letter to Mr. Hicks, aſſurin oP bu the 
him that they did contain that Meaſure; when in Fact they did not e - 

contain ſuch Meaſure, but ſo much leſs Sc. This Indictment was been impoſed 


quaſhed on Argument, upon a Motion : Which Is a ſtronger Caſe JP" wa onal 


| hs own Care. 
than the proent. £6  lefſueſs; and 


| inſtanced the 
"Cate of ſelling an unſound Horte, affirming Him to be ſound : And thay held that ſuch private unfair Deal. 


ings, which did not affect the Public, were not indictable Crimes; unleſs accompanied with falle Tokens, or i 
5 * or _— by: falſe Cas or Meaſures, | 


Therefore the tas | is 1 eſtabliſhed nad ſettled ; ; and 1 thinks | 
on rigb. Grounds: But on whatever Grounds it might have been 


originally eſtabliſhed, yet it ought to be adhered to, after it 1s e 
: bliſhed and ſettled. 


Therefore, (engh 1 may be e for it in 1 the preſent Caſe, as 
| circumſtanced ; ) The Judgment muſt be arreſted. 


Mr. Juſt. Drxises concurred with His Lordihip. 


This is nothing more than an Action upon the Caſe turned into 
an Indictment. 'Tis a private Breach of Contract. And if this 
were to be allowed of, it would alter the Courſe of the Law ; by 
making the injured Perſon a Witneſs upon the Indictment, which. 
ö He could not be (for himſelf) in an Action. 


Here are no falſe Weights, nor falſe Meaſures; : nor any falſe To- 
ken at all; nor any Seen. 


In the Caſe of The A v. 1 et al ＋ there were falſe To- + 6 Mod: zol. 
kens, or what was contidered as ſuch, In the Caſe of || The Veen 5 75 Raym. 

v. Jones, 1 Salk. 379. the Defendant had received 20 /. pretending j l 2 72 41 
to be ſent by One who did not ſend kim 1 per Cur. It is not 1013, at 


* indiQable, ? — 
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* p. 1 129. « * indictable, unleſs he came Wich falſe Tokens: : Ve are not to 
6 1ndict one Man for making a Fool of another ; Let him bring his 
«© Action. 


— 


If there be falſe Tokens or a Conſpiracy, it is another Caſe. The 


et ſupra G ita was a * Conſpiracy, as well as falſe Tokens. 
36 Rap -- Seen V- 4 Taccorty plracy, ns. Rex 


302, particu- V. Mil rs Was a much ſtronger Caſe than this; and was well con- 


larly, fidercd : That was an Impoſition in the Courſe of bis Trade; and the 
Man had marked the Veſſels, as containing more Gallons than they 


did really contain, and had written a Letter to Mr. Hicks, atteſting 


that tiey did ſo. 


But the preſent Cale i is no more than a mere Breach of Contract: 


He has not delivered the e which He undertook to deliver. 


The Court aſe a Diſcretion in quaſhing Indictments on Motion: 
But they are obliged to arreſt Judgment when the Matter is not 
indlictable. And this Matter is not indictable : : Therefore the Judg- 
ment ought to be arreſted. 


Mr. Tuſt. Fos ER. We are obliged to follow ſettled and eſta- 


bliſhed Rules 210 fixed by former Determinations i in Caſes of the 
ſame lind. 


The Caſe of Row v. Wilders was a \ ſtrong Caſe ; (too ſtrong per- 
haps; ; for there were falſe Tokens: the Veſſels were marked as con- 
| taining a greater Quantity. than they really did.) 


Mr. juſt. WII Mor concurred. This Matter has been fully ſet- 


tled and eſtabliſhed, and upon a reaſonable Foot. The true Di- 
ſtinction that ought to be attended to in all Caſes of this kind, and 


Which will ſolve them all, is this That in ſuch Impoſitions or De- 
ceits where common Fee may guard Perſons againſt the ſuf- 
fering from them, the Offence is not indictable, but the Party is left 
to his Civil Remedy for the Redreſs of the Injury that has been 


done him: But where falſe Weights and Meaſures are uſed, or falſe 


Tokens produced, or ſuch Methods taken to cheat and deceive; as 


People can not, by any ordinary Care or Prudence be guarded 


"gun, there it is an Ottence indictable. 


In the Caſe of Rex V. Pinkney, P. 6 G. 4. B. R. upon an In- 
dictment “ for ſelling a Sack of Corn (at Rippon Market) which 
1 Be falſely affirmed to contain a Wincheſter Buſhel, 467 reverd et 


in faclo plurimum de e Sc, The Indictment was quaſhed 


upon Motion, 
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Sittings before Ld. Raymond after M.chaelmas Term, 4 G. 2. 
mentioned; Which was an Indictment for ſelling Six Chaldron of 
-Coals, which ought to contain 36 Buſhels each, and delivering Six 
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In the Caſe now before Us, the Proſecutor might have meaſured * 


the Liquor, before He accepted it: And it was his own Indolence 
and Negligence it He did not. Therefore common Prudence might 


have guarded him againſt ſuffering any Inconvenience by the Deſen- 
dant's offering him leſs than he had contracted for. 


This was the Caſe of Rex v. Pinkney: And it was there ſaid, 
That if a Shop-keeper who deals in Cloth, pretends to fell Ten 
Yards of Cloth, but inſtead of Ten Yards bought of him, delivers 
only Six, Let the Buyer can not indict him for delivering only Six; 


Pelze. 


Becauſe He might have meaſured it, and ſeen whether it held out 


as it ought to do, or not. In this Caſe of Rex v. / 12 kney, and alſo 


in that Caſe of Rex v. Combrun, a Caſe of Rex v. Nicho ſon, at the 


Buſhels ſhort: Lord Raymond was to clear 1 in it, that He ordered the 


Defenda nt to be ae. 


* Cur. unanimouſly, | „„ 
The ane, mult be * ARRESTED. 


Was 


2 See the next 


Caſe, S. P. 


Accord. 


Rex verſe Dunnage. | 


HIS Caſe was exactly the ſame Point with that of Rex V. 
V. beatly, which was determined this very Morning. ＋ 


1 J. ante, pa. 


1425. {the 


The Defendant Rood :ndifted "0 knowingly ſelling and deliver- 


ing Three Buſhels and a half of Oats, as and for Four Buſhels, 


which wanted half a Buſhel of the juſt and dae Meaſure ; ; with In- 


tent to deceive and defraud Oc. 


laſt preceding 
Caſey -: 


Upon Mr. Stowe's Motion to l this lach tent, and Mr. 


Nor ton's agreeing that it could not be ſupported, ſince the Determi- 
nation of the Court this Morning, in the Caſe of Rex v. Woeatlys 


This Migrant was alfo QUASHED ;—the Rule for 
ſhewing Cauſe why it ſhould not be fo, being made ab- 


ſolute without Argument. 


J. Rex v. Ohorn. pot pa. th Tune 1755. 


Pakr IV. Vor. II. . ͤ — Ther, 


6— er - 
1 0 —— —— 


_ - __ 
3 — 
0 — 2 2 


8 i. c i 


—_— —_— _ 88 6-2 


Hilary Te erm 1 Geo. EE 


. izt. 


* The following Caſe may be conſidered as One of this Term; 
becauſe the Certificate bears Date in the Vacation next follow- 
ing it, and nearer to Hilary Term than to Eaſter Term. 


HIS Caſe t He, 


Court ot King's Bench. 


Selwyn Eſa; Ver. Selwyn Wide and Others. 
! Nh 75 eee, e 755 H. fee . 
O 


Chancery, or The Opinion of the 


It was twice argued here, and both Times very Kabel and 
well; firſt, by Mr. Sewell, for the Plaintiff, and Mr. Charles Torge, 


Solicitor General, for the Defendants, in Eafter Term 1760, 


33 G. 2. and again in Michaelmas Term 1760, 1 C. 3 3. by Mr. De 


Grey, for the Plaintiff, and Mr. Norton tor the Defendants. 


The Cauſes. in Chancery were thus intitled- 


Between Caen Auguſtus Selwyn Eſa; NOW the | 
Eldeſt Son and Heir of fon Nr ein, 


Elq; deceaſed, 


Mary Selwyn Widow and Adminifiratrix 
with the Will annexed of the laid Jobn {Defendants | 


Sou. and Others, 
And 
Between The faid Mary Seluyn Widow, 3 Plaintif; 


e . Auguſtus gelen and} Defend dants. 


The Cafe ſtated ſeveral Fundy: Settlements and Tranſactions: By 


which it appeared that the Premiſſes were limited in ſtrict Settlement 


to John Sefoyn the Elder for Life; Remainder to his firſt and every 


other Son by his Wife ary, ſucceflively, i in Tail Male; Remainder 


to Jon Selceyn the Elder and his Heirs. 


Jobn Selwyn the Younger. was the Eldeſt Son; And, as ſuch, 
ſeiled of the Remainder 1 in Tail Male. 3 


By Bargain and Sale, dated 2075 April 1751, inrolled in the 8 


mon Pleas, between the ſaid John Selwyn the Elder and John Gel- 


den the Younger of the firſt Part, John Wakelin Gent. of the ſecond 


+hat {or barring All Eſtates-Tail Remainders and Reverſions of and 


Part, and Francis Douce Gent. of the third Part, It is Witneſſed 


in 


+ 
Oe 
tals +4 
ö 
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in the Meſſuages Farms Lands and Hereditaments after mentioned, P. TI 32. 


and for ſettling and limiting the ſame to and for the Uſes Intents and 
Purpoſes and in Manner after mentioned, the ſaid John Selwyn the 
Elder and John Sekoyn the Younger did Grant Bargain and Sell unto 
the ſaid John Wakelin and his Heirs, All thoſe two Farms Lands and 
Hereditaments in the Poſſeſſion of the ſaid John Harris and William 
Harris mentioned in the ſaid Bargain and Sale of the 12th of Tune 
1750 with the Appurtenances, and the ſaid 4 Farms in the Inden- 
tures of Leaſe and Releaſe of the iit and 2d of April 1751, then in 
the ſeveral Tenures of J///:am Gajcomb, Fobn Print, Mary Print, 

and Fane Cannon, with their Appurtenances, and the Reverſion and 
Reverſions &@c: To hold to and to the Uſe of the ſaid Joon Malelin 
and his Heirs, To the Intent He miglit become Tenant of the Free- 


hold, to the End a Common Recovery might be ſaffered of the 


Premiſſes comprized in that Indenture of Bargain and Sale. For 


which Purpoſe, it was agreed that the faid Francis Donce ſhould, on 


this Side or before the End of Eafter Term then next, or of ſome 
ſubſequent Term, proſecute a Writ of Entry upon Diſſeiſin of the 
fame P'remiſſes, againit the ſaid Fohn Wakelin ; "who was to appear 
and vouch over to Warranty the ſaid John delt tc the Elder, Who 
was to appear and vouch the ſaid Jh Selen the Younger, wh 


was to vouch the Common Vouchee. And it was thereby declared 


and agreed, that from and immediately after the ſuffering the ſaid 
Common Recovery ſo as aforeſaid or in any other Manner or at any 
other Time-ſuffered or to be ſuffered, the faid Common Recovery 


and All and Every other Common R ecovery or Recoveries then-to- 
fore or then-after to be had or ſuffered of the ſaid Premiſſes between 


— — — 5 Do — - * 


— — 
— 


3 — NS — 
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the ſaid Parties, ſhould enure, and the Recoverors ſtand ſeiſed of 


the Premiſſes, to the Uſes aftermentioned, dig. To the Uſe of the 


ſaid John Selim the Elder for Lite, without Impeachment of 
Waſte, with Power to grant Leaſes for any term not exczeding 21 


Years; Remainder to the U ſe of the laid 0 2 2 Selwyn the Younger, 


his Heirs and Aſſigns for ever. 
Faſter Term ended on the 20th or Any 175 
On the zoth of Moy 1751, The W lit of En try was ſued out. 
This Writ of E Entry was returnable i in! 5 5275 from the 22 7755 
aity; which was the 16th Day of June in the ſaid Year 1751. Tri 'f.- 


nity Term begun on the 7th o June 17515 


On the 8th af 7 une 17 51, John Selwyn the Younger made his 


Will in the Words or to the Effect following, viz. * This is the 


c laſt Will and Teſtament of me Ye choyn the Younger ; which 
-© ] now make and publiſh i in order to ſettle my Real Eſtate in ſuch 
'« prudent Manner as to continue the ſame in my own Family. 


„ Es And 


— — —— . ap —— — <EEIDE_ 
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cc 


*And tor that Purpoſe, I do hereby give and deviſe unto my Ho- 
«© noured Father J Sefwyn Eſq; All that my Manor or Lordſhip 
«© of Luggerſh all in the Coun ty of Milte, and all my Manor of Matſon 
in the County of Gicuceſter, with the Rights Members and Ap- 

purtenances thereunto belonging, and all other my Manors Mei- 
fſuages Farms Lands Tenements Rectories Advowſons Rents and 
« Hereditaments whatſoever, and all the Freehold and other Eſtate 
of Inheritance whereof I the ſaid John Selwyn the Younger or any 
Per{on or Perſons whatſoever In Truſt for or to my Uſe are or 


is ſeiſed or poſiefied either in Poſſeſſion Reverſion Remainder or 


© Expectancy, and all my Eſtate Right Title and Intereſt therein; 
Jo hold the ſame unto and to the Uſe of my ſaid Father his 
„ Jleirs and Ailigns for ever. 


On the 12th of © June 1781, the Bar gain and Sale of the 20th of. 
/'pril 1751, wes acknowledged by John Selwyn the Elder before Mr. | 


Ju: S Gunary 1 in Court, and after wards inrolled. 


The Writ of Entry fur Diſſjſm e en le n was returnable on the 


16th June in the fame Year. 
The Writ of Seiſin was teſted 19th June; returnable forthwith. 


The Sheriff executed the Writ of Seiſin, on the 22d of 


1751: And on the 26th of the lame . He made his Rxvicn 6 on 


the above W rit. 


Tui y Term ended on the 26th of 7 June. 


John Sekoyn the Younger died, on he 9 5 of June 17 5, with- 


out altering or re- -publithing his Will. 


On the Hearing of theſe Cauſes before the Right Honourable the 


Lord Keeper of the Great Seal of Great Britain, on the 11th of 
December 1758, His Lordſhip Ordered that a Caſe ſhould be made 
for the Opinion of the Judges of the Court of * $ Bench upon 5 


the following 


Queſtion— Whether the ſeveral Lands Tenements and Heredita- 
ments comprized 1 in the Deed of the 20th 4 April 17 51, PASSED by 


the Will of Jobn Serays the Son. 
The Queſtion turned upon two Points ; 


2; Whether * John Celwyn the Younger, at the Date of his Will, 


had any Uſe Eſtate or Intereſt in the Premiſſes, to deviſe : 


28. 1. He had, Whether the ſubſequent Recovery was a Revo- 
cation. 


- The 


Hilary Term 1 Geo. 3. 


* The Certificate returned to the Court of Chancery was dated on“ P. 1134. 
24 Merch 1761; and was in the following Words, d=. 


« Flaving heard Counſel, and conſidered this Caſe, (which the 
Parties, by Agreement between themſelves, delayed arguing,) PA 
Wie are of Opinion That the ſeveral Lands Tenements and Here- 7 9 
ditaments comprized in the Deed of the 2oth of April 1751, 4 

© PASSED by the Will of Joon Seltwyn the Son.“ 


o { 


0 


* 


cc 


T Maxsrizl p. 
« T. DENISON. 
„% M. Fos TR. 
E. WIL io r. 


Agrecable to ancient Uſage, Upon Caſes referred out of Chancery, 
The Court did nf give the Reaſons of their Opinion, nor mention 
the Ground upon which they formed it. Therefore I have omitted 
the Arguments at the Bar, (which were very elaborate, very learned, 
and very ingenious ;) Becauſe they took in many Topics which the 
, Co. wrt might not for m their Judgment upon. 


i ts the Courſe of the Arguments, The Court repeatedly expreſſed 
- nn - | their Approbation of the Cate of Sir John Ferrers and Sir John Curſou 
= againſt Sr Richard Fermor and Others. * And therefore it is likely, Cr. Jac. 
5 that they conſidered the Whole as One Conveyance, which muſt relate 3. 
to the Date of the Bargain and Sale; Which was perfected, made 
abſolute, and deliv ered from enen by the Aae Cere- 


| monies, 


Tri 18 probable too, from ſom* Expreſtions dropped, They 2 8 
think that 7% Selwyn the Younger, by virtue of the Bargain and 
Sale, had a voidable contingent executory Uſe, to ariſe out of the ſub- 
ſequent Common Recovery;—That ſuch a Uſe was deviſable ;— 
And that the tubicquent Recor Ay executed Tach Uſe, and made it 


abſolute. 
1 Note—It had been at firſt ured, on behalf of the Defendants; 
4 againſt the Plaintiff the Heir at Law, « That the Will was made 
f ſubjequent to the Recovery: For that the Will was made on thc 
E « 8thot June 1751, And the Term begun upon the 7th; And the 
: Recovery ſhall relate to the fir/t Day of the Term, as the Whole 


« Recovery is, both in Law and in Fact, the Tranſaction of One 
Day And therefore the Judgment in the Recovery. ſhall be con- 
«« {idered as prior to the Return of the Writ of Entry, and to the 
« making of the Will; And that there is Nothing appearing upon 
ee the Record, to preventthe Courtfrom conſidering it in this Light.“ 
PART IV. Vol. II. 5 8 2 5 But 
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Hilary Term 1 Geo. 3. 
P. 1135. *But Mr. Norton gave up this Point, (and the Court had hinted at the 
Difficulty of Supporting it,) as this was a Caſe that came out of 
arte 5e. Chancery upon Facts particularly ſtated ; And it is + here ſtated 
8 5 expreſsly “ that this Writ of Entry was returnable in 15 Days from 
« the Holy Trinity, which was the SIXTEENTH Day of June: 80 
that if this muſt be taken as the Fact, © that the Writ of Entry 
«© was returnable on the ſecond Return of the Term,” and there 
can be no Judgmennt till after Appearance, Then the Relation to 
the firſt Day of the Term is out of the Caſe, And the Recovery 
cannot be till the ſecond Return of that Term. 


The End of Hilary Term 1761, 1G. 3 
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"Eaſter Term 


I Geo. * B. R. 1761. 


zouch, ex dimiſ. Woolſton verſe. Woolſton * al 
5 . rea Ae, e. 2 . 


HIS was a Caſe upon a Special Verdict in Ej ectment. 


pber Moolſton, who died ſeiſed in Fee of Lands in Staver- 


FP. 1430; 


The Queſtion aroſe upon a Deviſe by the Will of Chr * : 


ton, Broadbempſton, and Weſtogell, in Devonſhire. All the. 


50 Defeadante except Elizabeth Moolſton, were found Not guilty, ge- 


nerally: And She alſo was found Not guilty, as 7 the Lands in 
| Staverton; But, as to the Refidze of the Treſpaſs, relating to the 


— Lands! in Broadhempſton and We eftogell, the Jury found . 


The 1 pecial Finding w was as follows— 


Chr Nopher 2 Ion being ſeiſed in F ee, on the 11th of PR 


1709, of the Lands &c in the Declaration deſcribed, in the Parithes 


of Staverton, Broadhempſton, and Weſtogell in the County of Devon, 


and of other Lands in Tor-Newton and Tor-Bryan, did, by Will 
of that Date, deviſe to his Wife Mary, Benjamin Abraham, and John 
Pope, and their Heirs, All bis Meſſuages &c in thole Pariſhes, to 
the following Uſes. As to the Lands in Tor-Bryan, To the Uſe of 
the ſaid Truſtees, for 40 Years after his Deceaſe: And as to the 


Meſſuages &c in Staverton, Broœadbempſton and Weftogell, To the Uſe 


of his Eldeſt Son James, for Lite; Remainder to Truſtees, to pro- 
- ſerve contingent Remainders; Remainder to the firſt and every other 


Son of James, in Tail Male; And in Default of ſuch Iſſue, the like 


Limitations to his (the Teſtator's) Son John Ec; Remainder to the — 
Daughters of James, in Tail; with like Remainders to the Daugh- 
ters of John, and the like to the Teſtator's own Daughters; Re- 


mainder, as to Weſtagell, To the Uſe of his own right Heirs; And as 
to Staverton and Broadbempſton, To his Couſin - Moolſton in 
Tail, with Remainder to his own right Heirs. And as to the 


: Lands aun Sc 1 in Tor-Newton and Tor-Bryan, ſubject to the 


I Term 


Eafter Term i Geo. 3. 


P. 1137.“ Term of: 40 Years, He limited them, firſt to his Son John, and then : 

[| to his Son James, firſt for Life, and then with Limitations over, 1 

11 (übe to the preceding Ones; ) with Remainder to his own right Heirs: 

1 And the Truſt of the Term was declared to be, to raiſe 1coo/. out 

of t>c Rents and Profits of the Premiſſes in Tor- Bryan, for his 
Daughter b 1 payable, One Moiety at her Marriage, and 
the Refidue within 2 Months after; and in the mean Time 38 
a Lear for Maintenance; And then the Term to ccaſe. 


Cf TIE ee 


— 
— — 
— — 


Then comes this PRov1so, . 


« Provided always, and it is my Will Intent and Meaning, That 
1 « the ſaid James Moolſton and John Moolſton, ſeverally and reſpectively, 
1 „ © when they or either of them ſhall have an Eſtate in Poſſeſſion, to 
1 « his or their reſpective proper Uſe or Uſes, of and in the aforeſaid 
Meſſuages Lands Tenements and Hereditaments, for his or their 
„Life or Lives, by virtue of the ſeveral Limitations herein before 
mentioned, ſhall have full Power Liberty and Authority, {om 
ll . « Time to Time during his or their reſpective Life or Lives, by Decd 
=: 3 e Deeds Writing or Writmgs to be by him or them reſpectively 
« {ubſcribed and ſealed in the Preſence of two. or more credible 
„ Witneſſes, 70 af/ign limit or appoint, to or to the Uſcof or in Truſt 
« for any Woman or Women that ſhall be his or their reſpettivs Wife 
* or Wifes, for and during the natural Life and Lives of ſuch Wo- 
«© man or Women, for or in the Name or in lieu of their Jointure 
« or Jointures, All or any Part of the ſeveral Meſſuages Lands Te- 
„ nements and Hereditaments to Him or Them the ſaid James 
« Woolſton and 1 Joon Was Non herein before 1 limited as 
45 aforeſaid. 


* 


The Teſtator died on the 12th of dugul 1707. 


Fame, 3 into he Part, under the Devile ; 5 And 2 ſo; 
into is Part. 


OY. bn died ſeiſed, leaving only One 1 named allo) Jobn ; who 
is the Leſſor of the Plaintiff, 


1 VVV Name, bolus o ſeiſed, took to Wife the Defendant, then Flica- 
i beth Bogan ; And, previous to the Marriage, by Indenture dated 
1 2331 ſt May 1712, duly executed, between the faid Tames Mob gion : 
1 vo of the firſt Part, William Bogan of Gatcoms in the ſaid County Eſq; 
1 and John Legaſſic Clerk of the ſecond Part, and the ſaid Elizabeth 
1 Bogan (Siſter to the ſaid William Bogan) of the third Part, (Reciting 
the ſaid Will as to the Deviſe to James, and the Prov: i/o,) In Con- 
ſideration of the intended Marriage, and in Part- performance of cer- 
tain Articles of Agreement (of the Day before) between the ſaid Par- 


ties, 


Faſter Term 1 Geo. 3. 


®tics, James Wooljton, having by virtue of his Father's Will an E ate TY 11 138. 


in Poſſeſſion to his own proper Uſe for his Life in the ſeveral Meſ- 
ſuages &c fo deviſed, Doth Acco DING To Tur POWER TO Hit 
GIVEN, AND BY VIRTUE THEREOF and of all and every other Power 
and Powers and Authorities which to him doth or may belong, 
aſſien limit and appoint to the ſaid Wil iam Bogan and Joh Legaſjic 
and the Survivor of them and his Heirs, All that Ca pital Meſluage 


Sc and all other Meſſuages Lands & in Scaverton, and his Me- = 
85 ages and all other his Rabdd 3 in IWeftog: J, and the Reverfion and 


Jcverſions &c: To hold, as to the Lands in S7aver on, to the Truſ- 


tees, to the Uſe of Hlizabeth Bogan fer Life, for and in the Navi 


and in ten of her Jomnrur e, (to commence irom and after the Ma 


riage and the Death of James;) And as to the other Premiſes in 


Meſlogell, to the Uſe of the faid Eliadbethb P gan during the Joi N- 
Lrives of Herſelf and of Prudence Wolfton Widow of the Teſta- 
tor's eldeſt Brother, for and in the Name and in lieu of her Yointure, 


(to commence from and after the Marriage and the D ea ath of Janes) 5 


In e i contain a P- 901%, That if the faid Blizah: th 
Bogan do not, within 3 Months after Requeſt made, at the Coſts 


of Tach Perſon as mall then be Tenant of the Frechold or be ſei- 
ſed of all or any Part of the Meſſuages Lands Sg whereof the ſaid 


James Mooolſlon ſhall during the Coverture he ſciſed of any Eſtate of 
Inheritance, RELEASE all and every Dower and Claim of Dower, 

and all her Rizht and Intereſt unto the ſeveral Meſſuages Lands &c 
(her ſaid Jointure excepted, ) N e contained i in this Inden- 
ture e ſhould be void. ; 


There was 2 alfo 1 in this Indenture, a Ss from aner 77 mol 


ten with the Truſtees, That He has /u// Power thus to appoint the 
Premiſſes in Sfaverton and Weſtogett; And that the ſaid Elizabeth 
and his Sons by her ball enjzy according to the Intent of this Deed. 
and of the Will, free from all Incumbrances except an Annuity of 


30 J. per Annum payable (out of Blacker) to the ſaid Prudence 


And He covenants to make further Aſſurance, within ten Years, if 


required. 


AFTERWARDS , during be Coverture, 3 by Deed Poll dated 
the 15th of February 1739, (containing a Recital of the abovemen- 
tioned Deviſe to him, and of the ſaid Indenture tr ipartite of z iſt 


May 1712, and of the Proviſo therein contained and abovementioned, 
and 1 5 the then intended Marriage took Effect, ) for and in Conſi- 


deration of the great Love and Aﬀection which He bore to the ſaid 
Eliꝝ zabeth now his Wife, and for a BETTER Prov ion and Mainte- 
Nance for Her, RELEASES to Norton Nelſon and Margaret his Wife 


Executrix of Millum Bogan the ſurviving Truitee in the Indenture of 
21ſt May 1712, the PROvISOES containcd in the ſaid Indenture and 
in the Articles of Agreement therein mentioned, 
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* AFTERWARDS, by [anion dated zd Ofober 1751, Reciting 
to the ſame Effect as is recited in the Deed Poll of 15th F *ebruary 
1738, and alſo reciting that the ſaid Prudence No /jton (the Widow) 
was dead, and that 7 ames Moclſion had received the Sum of 600 J. 
and upwards which had fallen to his Wife Elisabeth ſince their Mar- 
riage, ſo that the Jointure made for her by the ſaid Indenture tri- 
partite of 31ſt May 1712, was no Way equivalent to the Fortune 
He had received with Her, He the faid James Woolfton, in Conſi- 


deration of the Premiſſes and of Love and Affection to the ſaid E/i- 


Sabeth his Wiſe, as an IScRRASE to her Jointure, (being then in 
Poſſeſſion &e ut ſupra,) aſſigns limits and appoints, in Purſuance 
and by Virtue of the POWER GIVEN HIM BY THE Wir, and of all 
other Powers and Authorities that were in Him, All the Meſſuages 
Lands &c deviſed to him by his Father's Will, in the ſeveral Pariſhes 
of Miſtogell Broadbemſſton and Staverton (ſpecifying them particu- 


larly) to Truſtees, to the Uſe of the ſaid Vligabeth and her Aſſigns 
for her Life, as an AUGMENTATION of ber TON 


The Jury then find the V alue of all the Lands deviſed to James 
Woo lon to be 1961. 10s. per Annum ; vis. Staverton gol. Broad- 


| hempfton Gol. Meſtogell 461. 10s. And that the Lands deviſed to Joon | 
were of the yearly Value of 230/. e 


Vene died on zoth N 17 56, without Iſſue Male; Jen- 
ving only One Daughter now living ; and Ten Grand- children by 


: another Daughter, Nine of which are now living. 


| Dlizabeth 3 into 4 the Promidia deviſed ks - the Will of. 


Chriſtopher and compry 5 in the Jaid Ingentures ; and is ſtill poſ- 


| leſſed thereof. 


John, the Sor of *Yobn and Leier of the Plaintiff - at has 
been ever ſince the Death of F Fn his F ather, ſeiſed of the Reſt. 


58 died betete James, and 9 his Making the Deed 
dated 3d Ocloler 71. 


The Leſſor of the Plaintiff entered into he Premiſſes in Broad- 
[4 Det and Weſtogel/on 30 June 31 G:2. and demiſed to the Plaintiff 
Se. But 8 upon the whole Matter, the ſaid Elizabeth be 
guilty of the Treſpaſs as to the Premiſſes in Broadbempſton and Ie/t- 
gell, the Jury know not; but pray the Advice of the Court: And 
it it ſhall eem to the Court * that She is guilty thereof,” then they 


fnd Her guilty ; but if Ec, then Not guilty. 


The 
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*The Queſtion aroſe upon 1 PROviso in the Will of Chrifto- * P. 1140. 


pher Moolſton impomering his two Sons to make Jointures, and upon 
the EXECUTION of that Poreer. 


It was argued, on Friday laſt, the 10th of April 1761, by Mr. 
Gould for the Plaintiff; and now by Mr. Dunning for the Defendant. 


Mr. Geli. The Queſtion (in a narrow Compaſs) 18 Whether 
James Woolfton had not S EXHAUSTED Hi Power, by exe- 
cuting his Indenture of 3ſt May 1712: Or Whether any Power 


REMAINED in him iter the Making of that Deed, 


"the begun with laying down ſome ot the "Generel Rules as to * 1 Sell. 240. 


the Execution of Powers; And then propoſed to conſider, iſt. The vo 2 
Senſe and Subſtance of the Preſent Power ; 2dly. W hether it Was 1% 


exhauſted. 8 Rep. 69 5. 


| 2 Strange 
992. 
Firſt—The Intent was to enable Fame to make a Jointure on his 


future Vi ife or Wives, as often as He ſhould marry. 


Secon dly—It has been nn ex hauſted v with reſpectto this Wife, 75 


by the fr Deed; which has no expreſs Reſerva!iom, nor intended 
any. It is like the Caſe of Powers of Revocation; which can be 
executed but once, and not 79/zes quoties. This was tettled i in "he. 


: Caſe of Hele v. Bond, Prec. in Chancery 474+ 


The Lands in e were chat ged . an Annuity of. 50. 


per Aunum to Prudence: And the Intention was,“ That Staverton 


« when clear of that Annuity, ſhould be her Jointure;“ And 18 and 
her Iſſue were to enjoy thoſe Lands i in Staverton. 5 


He ſaid He 80918 find no Caſes that were quite applicable to the : 


preſent. "Oy V. HOO» 15 1 Canc. is not. 5 . 12th No- 


| v.mber 1739. 
and 22d July 
Mr. Dunninz now argued for the Defendant=He entered into Mo es 


See 


the Origin, and went through the Hiſtory of Powers : Which He Eguity Coſes | 


| 5 bt d, 
divided into three Sorts: . 


| 669, 099, 
1ſt. Naked Powers. Un 2 any Intereſt; (Which 25 20, 21, 22. 
He allowed, were to be conſtrued ſtrictly 3 3 


2d. Pn given to Donees in particular Tfates : (Which, 
though to be conſtrued ſtrictly in favour of Remainder-men, yet 


are extended by Ld. Harcourt, in the Cale of Beale v. Beale, 1 Peere 
W ms. 244- }: 


: 
zd. Powers 


Eaſter Term 1 Geo. 3. 


TE.1141. 


* Id. Powers reſerved by the Dznor, for the Benefit of himſelf, 
or X his Heir who would have been intitled to the Fee, if it 
had not been limited by the Donor's Act. Of this /a/t Sort, is 
the preſent Power: Where the Donor reſerved a Power to the 
Tenant for Lite, which would otherwiſe have deſcended with the 
Fee; And is part of the old Dominion the Donor had over his 

own Eftate. | 


Theſe have received liberal Conſtructions. Hob. 1285 Kibbet v. 
Lee, Jr. 17 Jar: 1 Orty v. Mobun, £9. Caſes Abr. 343. Pl. 5 
2 Dern. 531. Prec. in Chancery 277. 3 Chance. Rep. 102. Ra 
Eq. 45. Lady Coventry v. Earl of Coventry et al': Eq. Ca. Abr, 348. 
D. 9: Lucas 463. 9 Modern 12. Viner's Abr. Tit. Powers, 


477. bY; Pl. 4. 


The Point is Whether the ond L Deed of A ppointment in thi 


Caſe is well warran n led by. the Power. 


The Objedtion « can only be to the Manner of executing it; vis. 
doing it by 7s Deeds inſtead of One: For it is admitted cc It might 


= BY have been done by One Deed.” 
Bot the Words of the Power are, e ve Deal i or Deeds” Which 


warrants the Doing it by Two. Powers of leaſing, Jointuring, ſel- 
ling, revoking Cc, may be executed at afferent Times, and by E, 
ferent Deeds: As was Lady Jane Coke's Caſe, (chen 8 Jane 


Holt. ) 


As to the Caſe of Hel. v. Band. Proc. inChancery 45 4=That De- 


termination was right: For there the Power of Revocation Was ex- 
ecutcd over the * hole Eftate. 


He denied that there was any Thing l in the 4 2 88 
which takes away or bars James's Rieht 1 to make a Seconds; Though 


He admitted that He might not at that T, 7 2 have any formed poſitive 
Intention to do ſo. e | 


The ri in the Indenture of 210 May 1712, 60 « that Eliza- 


«beth Bogan ſhould releaſe all Claim to Dower,” was to bar HER, 


not him. And He has releated that Proviſo. 


Beſides, She never could have Dower” out of theſe Lands. And 
the Covenant lo enjoy” is only an Expreſſio eorum que tacitè infant : 
It does not include nor relate to the Remainder-men; but is on! 


a Tranſaction between the Huſband and Wife and het Iſſue; and 


5s only tor Enjoyment according to the Intent of the Deed and Chri- 
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ed that the Lands in Staverton ſhould be the full and 2whole Proviſion 
| for the Jointure of the Detendant Elizabeth: But as there was an 


Eaſter T erm 1 Geo. 2. 
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her 's Will, So that this Covenant would not extinguiſh the P. 1 142. 
Power, or releaſe it, or extend to the Remainder-men; but leaves 

the Matter juſt as it found it: It only operated on the Subject Mat- 

ter of that particular Decd. 1 


Therefore theſe #09 Appointments are not at all incompatible; 


but are agreeable to o the Intent of the Power and of the Parties. 


And there was even a pecuniat y Conſideration for the ſecond Join- 


ture; vis. her additional Fortune: gc Love and Affection 
alone were ſuflicient.) 


As to Authorities The only One, He ſaid, that ſeems to im- 
peach the Liberality He contended for, is the Caſe of Rattle v. Pop- 
ham, 2 Strange 992. M. 8 G. 2. B. R: And there indeed, the Court 
looked upon themſelves to be bound down to a {trick Conttruction, 
by I/hithck's Cale, 8 Rep. Eg. . 


But Harvey v. Harvey, | in * Barnard! lon s TY in Chancery 10 3, „1d. A 


109. was //ince that Caſe. | He then cited it from a Manuſcript; and fi abſolutely 


argued from it to the preſent Caſe. He alſo mentioned the Caſe forbid the 
of Scrope v. Offiey, in Dom Proc 2 «th March 1736: which He ſaid e 


Book: For it 
Was unlike to the preſent Caſe and alſo to that of Harvey v. Harvey; would be only 


For the latter is in Point, and proves © That ſuch a Power as this is 3 
«< may be executed at ſeveral Times.” If the Settlement in 1712, eee 


put them up- 
was ot intended to be a full and complete Execution of the Power, it on A 


ſhall not prevent the making a further Proviſion afterwards. Here, He ſaid it Was:. 


marvellous, 
the Remainder-Man i is a meer Volunteer ; there, he was a Purchafer. ana 0 


tthoſe wðWhko 
knew the Serjeant and his manner of taking Notes, that be ſhould ſo PLE fumble upon what 


was right : 
But yet, that there was not one Caſe in his Book, which was ſo thrpoghoat. 1 5 | | | 


That Caſe was indeed in cont of "EY But the Conſtructions 
of this Court, and of a Court of Equity, ought to be the /ame : Elſe, 


a defeftive Execution of a Power would be i in a better Caſe than a 
legal Execution of it. 


Mr. Gould, in Reply—The Þ Power was oxbautid by the firſt 


Deed, according to the ſub/ianzial Intent of the Power given by 


the Will. The Huſband had Power, it is true, to limit from Time 
79 Time upon different Wives; or upon One Wife, at ſeveral Times 


and by different Deeds. But upon this Deed, it manifeſtly appears 
Zo be, and to be INTENDED 70 be @ COMPLET#® Jointure by this firſt 


Deed of 1712: And no ſubſequent Event (as the not os Iflue 
Males. for inſtance ) can make any Alteration. 


The contracting Parties, her own Relations 7 Friends, intend- 
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2 P. 1143. * Annuity of col. a Year iſſuing out of thoſk Lands during the Life 


of Prudence, therefore the Farm called Metley, lying in WWeſtogell,; was 
alſo ſettled upon her during the Joint Lives of herſelf and. Prudence, 
as a Security againſt that Incumbrance upon Staverton. And She 
was obliged by the Proviſo, to releaſe all Right and Title of Dower 
to James's Lands of Inheritance, 


The Covenant from Fames is confined, * kceatdin g to the Li- 


„ mitations in the Will! And the Power given by the Will was, 
TE To make a Jointure of all or any Part of the Lands,” 


I admit that if James had e this to be 4 in PART of her 


Jointure, or expreſſly reſerved a Power to add any more, He might 


afterwards have augmented it: But not having made any ſuch De- 


dlaration or Reſervation, the Power is exhauſted. And it is juſt 


* Dem 
Proc. 24th 
Flarch 173%. 


like the Caſe of Hele v. Bond, (a Caſe very ſolemnly determined. 5 


As to the Caſe of Harvey v. Harvey There, the Power never 
awas executed at all. The Power was to fettle Lands : He ſettled 


a Rent-Charge. It was, at Law, xo Execution of the Power. It 
came into Chancery, to ſupply the Defect, and make it good, which 
it was not before. And the third Deed there ſhewed the Intention 
FTphat it ſhould be according to the Power reſerved 1 to Edward Har- | 

« vey oy the Deed of 1 


The * Caſe of Scrope v. - Off is Arong for the Plaintif here- 


Lord Maxs FIELD The matetial Facts hated: are, The De- 
viſe by Chriſtopher to his two Sons, in ſtrict Settlement; and the 


Power given them « to ſettle Jointures; Which Power James made 
Uſe of, upon his Marriage in 1712, by ſettling Lands in Staverton, with 
a proviſional Addition during two joint Lives, of Lands in Meſtagell, 
(there being an Annuity of 50 J. per Annum payable to the Teſtator's 


elder Brother's Widow out of See.) In this Deed of Settle- 


ment, there is a Proviſo for the Wife's releaſing Dower, and alſo a 
Covenant from James, That he had Power to make the Appoint- 


ment, and for Enjoyment under it. He afterwards releaſes her 
Agreement to give up her Claim to Dower. Then comes the In- 
_ denture of October 1751, in Augmentation of her Jointure. There 
1s Nothing ſtated i in 1 the Verdict, nor any neon made about the 


Dor Wer. 


The ſingle 8 18 Whether the additional 3 is war- 


ranted by the Power, and is a good Execution of it; Or whether the 
Power was totally exhauſted by the Settlement 1 IN 1712, 
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* This Queſtion depends upon two Points: iſt. What is the Ori- P. 1144. 


ginal Conſtruction of the Power; 2d. Whether the Settlement of 


1722 has barred James the Huſband from making any further Set- 


tlement upon the /ame Wife; (provided it be ſuch as is warranted 


by the Original Conſtruction of the Power.) 


The Firſt Point is—Whether it be neceſſary that this Power 
mult be executed all at once; Or whether it may be exccuted : be. 
ar erent Times 


The Proviſo in Chr hopher” $ Will which gives this Power, gives it 
at large, without any Reſtraint : All is left in the Diſcretion of the 


Huſband. It is no bar of Dower; becaule tis only“ for or in the 
Name or in lieu of Fomture :” (which does not bar Dower.) 
The only Limitation to it is, that She can not 1 it longer than 


her Life. 


It locks as if the Drawer of the Clauſe i in the Will, which oiv es 
this Power, had it in View, “ that it might be done at different 


Times, and repeated more than once.” For the Words are that 
the Fluſband ſhall have Power * from Time to Time during his 


Life, by Deed or Deeds, Writing or Writings, to limit all or any 
« Par j of the Eſtate to any Woman or Women that {hall be his 
«© Wife or Wives, for and during their Life or Lives: And it 
has no Meaning, other than by applying theſe Words to each re- 
pective Wife that he might marry, and conſtruing them to im- 
power the Huſband to make different Settlements upon the ame 


- Wife. 


The Anſwer given to this i ig, ** T hat this Manner of Expreſſion 
«© js meant to take in the Caſe of marrying. different Wives, one 
, After another.” 


But that might have been 43 without chetb* particular 


Words, and by a a more general Manner of Expreſſion | than! is here 
-uſed. : 


So that upon the very Frame and Creation of the Power, it is to 


be executed at different Times, if it ſhall be ſo thought 19 


The Power in the Caſe of Harvey V. Harvey was in different 
Words from theſe, and not ſo ſtrong as theſe : The Power there 
was to ſettle ſo much of the Premiſſes as thould be of the yearly 
Value of 60 /. for @ Jointure and Proviſion for ſuch Wife during 
„ Her natural Life. That was for A 1 ; One ſpecific Thing : 

. Thing: 


Eaſter Term 1 Geo. 3. 

* P. 1145. * Thing: Not © upon a Wife + or Wives; Not © from Time to 
+ The Words © Time;” Nor © by Deed or Deeds, Writing or Writings.” It was 
F urged That the Power was EXECUTED,” The Lord COR 4 
ries any other Cellor (Lord Hardwicke) was clear That he might execute th 2 
Wife, that Power at diferent Times; /e/s than the Whole, az firſt; and then b 
ba yd „more. It was in that Caſe admitted by Mr. Wilbraham, © That it 
PE ſetle might be executed at different Times. And fo Lord Hardwicke 
Ec.“ again held, at the Re- hearing. | ? 


This Caſe now before Us is infinitely ſtronger than that of Har- 
vey v. Harvey: And it is certain, that in the preſent Cate, the 
Power might have been executed a at different Times, upon the ori- 


ginal Conſtruct ion of 1 it. 


Second Point—This being ſo, It brings Us to the Operation of 
the Deed of Settlement in 1712; and leads Us to Inquire, in the 
firſt Place, What James intended by this Deed, which limits the 
Lands in S7averton and the Farm in Je Nagel to the Uſe of the De- 
fendant Elizabeth. 


It! 18 urged that they are given Her * for and in the Name and in 
« Lieu of her Jointure; And that there is a Covena ant, That 
«© She and his SONS by Her ſhall enjoy: 5 


Now if his was a Diſpute with” the 800 of : the Mairiage, ; 

ſhould, even in that Caſe, think that James had not exhauſted his 
Power by this firſt Deed, ſo as to bar himſelf from adding a further 

Proviſion. For this is 20 ſaid to be in ul of her Jointure, or 77 

Bar of any further Proviſion, or in full Satisfaction of it, or any 
* ſuch Thing: And the Covenant relates to Chriftopher's Title and 
Power of Deviſins ; and 1s for Enjoyment according to the IWill, and 
to ſupport the Title to the Eftate under the Mill. So that this Cove= 

nant does not carry the Thing further than if there had been no 

ſuch Covenant in the Deed: It is only Expreſio eorum que tacite 

77 ſunt. | - 
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He might, notwithſtanding that 3 have executed the | 
Power 57 the Benefit of another Wife, if he had married One. 
And it is not natural to ſuppoſe that Eligabeth's Friends ſhould tie 


Him up againſt Her, and ct againſt a future Wife, who would be 
a vrep= -mother to her Children. 
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The Caſe of Scrope V. 0 ffey i is not like 25% Caſe. That Caſe 
turned upon the Words “ To be thereafter made committed or 
„done by them or either of them :” And there could be no In- 
cumbrance but the ſecond Jointure, 
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mainder-Man. But Lord Hardwricke obſerved, 
IIuſband barred Her to CL Aim, yet He did not bar Himſelf to Give. 


a Circumſtance recited and not contradicted, 
found ; An Additional Fortune came to his Wite fince the former 


: Settlement was made: So that it became really his Duty to make 
an additional Proviſion for Her; as He had no Iſſue Male. And 


: Eaſter Term 1 Geo. 3. 
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* But if there could have been a 88 if the Diſpute had been P. 1146. 


with the Son or other Iſſue of the Marriage; Vet hie is a Diſpute 
with the Remainder-Man : And it can not be imagined that it could 
be the Intention of James Himſelf or of any of the Parties to this 
Deed, - That He ſhould preclude Himſelf from making a further 
« Proviſion for his Wife, for the Benefit of the Remaimnder- Man, 


„ who was no Party to the Deed, but a mere Stranger to it, and 
enjoyed a good Eſtate under the Will.” The Remainder-Man 
could never be in the Comtemplation of the Parties who made this 


Deed. 


plicable. 


cc 


pence and Satisfaction of Dower or Thirds at Commen Law: 


And that Power was a Power “ to ſettle 2 Jointure;” And He had 


by the Deed directed ALL the Refidue to be paid over to the Re- 


He was, in that Caſe, clear That the former Settlement was no 


Bar againſt the Huſband's making an additional Proviſion for his Wife 
adder the Power: And ſo am 25 here. There might be many Rea - 
ons very ſufficient to induce Him to make an additional Proviſion 


For Inſtance, Alterations might have happened to his 


for Her. 


Family or Fortune, ſubſequent to the former Settlement. Here is 


though not expreſily 


there is Nothing in the Settlement of 1713, to Prevent it. 


There i iS good Pente in What Mr. Dunning ſaid, Ch That . 


« tions of Powers ſhould have the /ame Conſtr uction Force and Ef. 


<« fe& in Courts of Law, which they have in Courts of Equity: 


Becauſe the Statute of Uſes transferred that Mode of Real Property, 


from Equity to the Common Law, Whatever is a good Power « or 
Execution in Equity, the Statute makes 00 at Law. 


But in ſome of the early Cab they reaſoned in Courts of Law, 
upon theſe Equitable Powers, from Notions applicable to naked 
Authorities Unconnected with any Intereſt, or to mere legal Powers 
introduced by other Statutes, (ſuch as Leaſes by Ecclefiaſtical Perſons, 
or Tenants in Tail ;) inſtead of adopting the Liberality of Courts ot 
Equity, and conſidering theſe Powers brought into the Common 


Law by the Statute of Uics, merely as a Mop of Ownerſhip or 
Property. 


PaxT IV. Vor. Il, 6 C 


And as to this Point The Caſe of tiny v. Harvey i 18 very ap- 
That was © in full for her Jointure, and i full Recom- 


that though the 


Con- 


Eaſter Term 1 Geo, 3: 


P. 1147. 


* Conſidering them in his Li ght, No Doubt could ever have been 
made Whether a Man might not do 4% than his Power;” Or if 
he did more, e Whether! it ſhould not be good to the Extent of his 
„ Power. 


Courts of Equity reaſoned as they would have done if the Statute 
had not been made; and were forced to aſſume a Juriſdiction to 
correct the too ſtrict and narrow Conſtruction put upon Powers and 
the Execution of them. 


And yet whatever is an Equitable OUGHT to be deemed a Legal 


Execution of a Power: For there can be no Circumſtances to affect 


a Remainder-Man perſonally in Conſcience, when a Power is not 


M. 8 C. 2. 
B. R. a Stra. hound by + Whitlock's Caſe; and held the Leaſe not to be warranted 


992. 


1 8 . 70. 


duly executed, any more than the Iſſue in Tail or the Succeſſor of 
an Eccleſiaſtical Perſon if a Leafe 1 is not duly made. 


In the Caſe of Rattle v. . Tuis Court thought themſelves 


by the Power. The Widow brought her Bill in the Court of Chan- 
cery : And Lord Talbot, arguing from the ſame Premiſſes, the 
Power and the Leaſe, without any other Circumſtance, held the 
Leaſe to be warranted by the Power. He ſaid, It was not a defec- 
ide, but a blundering Execution: And He decreed the Defendant 
to 1 all the Coſts, both at Law and i in Equity. 


But there are no babe which can ſtand in the Way of our 
determining this Caſe, as it ought to be determined, liberally, equi- 
tavly and according to the true > Intention of the Parties. 


Mr. Juſt. DrxisoR 1 Himſelf ſatisfied with theſe Reaſons 
ſo fully given by Lord Ban gpl; and chat He was of the ſame 9 ie 
nion. 


Mr. Juſt. WII MOT Courts of Law and Courts of Equity ought 


to concur in ſupporting the Execution of theſe Powers, which are 


very convenient to be inſerted in Marriage Settlements, and are very 


uſcful to Families: And they ought not to liſten to nice Diſtinc- 


tions that favour of the Sophiſtry of Sehens; but to be gauged. by 
true good Senſe and manly Reaſon. : | 


After the Statute of Uſes, it is much to be lamented that the 
Courts of Common Law had not adopted all the Rules and Maxims 
of Courts of Equity, by which they were guided in their Determi- 
nations upon them. This would have prevented the Abſurdity of 
the ſame Party's receiving Coſts in ane Court, and paying them in 
Another, upon the very lame Litigation, 

4 But 
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* But the preſent Caſe wants no Support. rare, the two Points * P. 1148. 


are, 1ſt. Whether this Power was, in it's original Creation, intended 
to be ſuch as might be executed at different Times, and conſe- 
quently might be io, if the Tenant for Life thought proper to uſe 
it in that Manner: 2dly. Whether the Deed in 1712 prevented and 
barred the Tenant for Lite from repeating it a ſecond Time. 


Firſt—The Intention is clear, That it was originally intended to 


be executed at afferent Times, even upon the ſame Woman. 


Then it is to be inquired Whether 1 it might be ſo executed, within 
the Rules of Laro, 


The 8 in the * Caſe of Hele v. Pond was certainly eng * 
Chancery 474. 


right. There, the Power of Revocation was executed over the 


whole Eſtate. The Power reſerved to A. was ** to revoke the Uſes 
< of the Settlement, and declare new Ones: And He did revoke the 
old Uſe, and limit new Ones, without annexing any new Power of 


Revocation to theſe new Uſes. There, the firſt Power of Revoca- 
tion did not ride over the new Uſes: It was executed over the 
001 Eſtate. „ | ST 


Here, the Queſtion is, Whether this Power be ſo indiv * ble, 


| that it can be only executed once. 


1 s Caſe is in Point. cc That a Perſon who has ſuch a Power 
4 of Revocation may revoke Part at one Time and Part at another ; 
e but not the ſame Part twice, unleſs he reſetves a New Power ot 


cc Revocation.” I Co. 173. 5. 


And this Power in the preſent Caſe relates 70 all andy EVERY PART 


of the Eftate, by the expreſs Terms of the Proviſo. It can not 
therefore be neceſſary to be all done wno Flatu ; but may be execu- 
ted at different Times: And it is highly reaſonable that it ſhould be 


ſo. There may be many cogent Reaſons to render it convenient : 


As Children being more or leſs numerous; A Wite's additional For- 
tune, or her good Behaviour and Merit; or many other Circum- 
ſtances of a Family. And what is ſuch a Power, but a Mode of 
Conveyance putting the Tenant for Life into the ſame Condition 


as if he was "Tenant in Fee, quoad DIC + ? Therefore it may be exe-. 


cuted at different Times, 


Second Queſlion-=Then the only Queſtion i TR Whether the Deed 


in 1712 prevents this, and bars Jaines from making any further Pro- 


viſion for his Wite, 


Now 


4 
Pl 
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* Now as to the Frame of the Deed, it muſt be obſerved that the 
PRACTICE in Conveyancing is, Zo releaſe the Power and all further 
Claim to it, whenever the Power is completely executed, and there 
is no Intention to go any further in the Exerciſe of it. 


And as to the Covenant - This Covenant means no more than the 
uſual Covenant for Enjoyment according to the Limitations in the Will; 
«© that his Wife and her Iſſue ſhall enjoy it 3 & to the Power gi- 
ven by his Father's Will.“! 


Therefore even if there had been Ifſue Male, and this a Litiga- 
tion with that Male Iſſue of the Marriage, I ſhould ſtill have been 
of this Opinion that I have now declared: But, as there is 20 
Iſſue Male, it would be abſurd to make the Huſband ſtipulate that 
He ſhould not provide for his 3 or Daughters and their 
| Children. 


And the Proviſo “ that the Wife ſhould releaſe her Claim to Dow- 
* er, does not ſtand in the Way; nor the Releaſe of that Pro- 
viſo: For though the Huſband might mean to bind Her from 
CLAIMING any more, Yet he did not mean to bind Hinſelf from 
GIvING Her more, if He ſhould think fit. It would be abſurd to 
Suppoſe that the Parties to the Deed underſtood or meant it in that 
Light. Therefore no Inference can be drawn from this Proviſo. 


Per Cur. ue 185 
Ju pGMENT for the DEFENDANT. 


e 16th Rex De⸗ 15 Sir Willoughby Aſton Bart. and Jahn * Dodd 


Eiqz. et al”. 


R. Aſton and Mr. Sebu's: ſhew ed Cauſe againſt: a Rule obtained 
in the Jait Term upon the Motion of Mr. Norton, for Sir 
WWillcughty and Mr. Dodd, as Juſtices of the Peace for the County 
of Berks, and Mr. James Head, Treaſurer of the ſaid County, to 
thew Cauſe Why a Writ or Writs of Mandam:s mould not be awar- 
ded, directed to them All, Requiring them the ſaid Juſtices to make 
an Order or Orders upon the ſaid Treaſurer, to re- -tmbur ſe the Pa- 
Tiſhioners of the Pariſh and Burrough of Newbury in the ſame County 
the Sum of 114/. 15. expended by the Officers of that Pariſh, for the 
Relief of thell Toes and Children of ieveral MILITIA-MEN ordered ont 
in eral Service, in Purſuance of Orders of the ſaid two Juſtices 
made for that Purpoſe in the Months of Auguſt September and No- 
dener in the Year 17595. and requiring him the {aid Treaſurer to 
| pay the fame. 


5 Ir. 
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Mr. Aſton made a Doubt Whether the Direfion of the Writ was * P. 11 50. 


rightly prayed; Or whether it ought not-rather to have been prayed 


to be directed to the * Sejions. But however, He ſaid, the Juſtices * 
at Seſſions were very ready to make any Order that the Court ſhould ; 


think right; aſſoon as they ſhould be "Informed what the Opinion 


or Senſe . of the Court is; And that they would do this voluntarily, 


without being compelled by Mandamys.: But that at preſent, and 


until they ſhould know the Senſe of the Court, T hey were of 
Opinion | BY 


iſt. That a Subſtitute of a Mikiocman i is not pr roperly a Mane 
man within the Meaning of 31 C. 2. c. 26. 8 28. 


2dly. That, as the Town of Newbury does not contribute to the 


County-Stock, but have a ſeparate Stock of their own (which was 
admitted to be true,) they were not intitled to be re-imburſed out 


of the County-Stock, for the weekly Allowance made to the Families 


of any Newbury Men who ſerved as Subſtitutes : But that ſuch Al- 


lowance ou: ght to be paid out of the Newou! y Stock, and not out of 
the Cauuiy- Stock. 


Mr. Nerton, cones. infiſted, Iſt. That a Sal hitute was properly 


a Militia-man, within the Meaning of the Act of 31 G. 2. c. 26. 
F 28: Efſpecially, ſmce the Con ftruction which the Legiſlature them- 


ſelves have put upon it, by the ſubſequent Act of 33 G. 2. c. 22. 
§ 1. 6. and particularly by the Preamble of this latter Statute. 


2dly. That the Pariſh of Newbur 'y have a great many of their In- 


Nabitants who are willing to ſerve as Subſtitutes for Others; And that 


many Neubury-men ſer ve as Subſtitutes for other Newbury- -men ; 


and many of them, as Subſtitutes for ſuch Militia-men as are reſi- 
dent cut of Newbury, and Inhabitants of other Parts of the County. 

And He thought his Requeſt was very fair and equitable ; for that 

ie did not deſire to be re-imburſed out of the County-Stock, for 
he Allowances made to the Families of any New6ury-men that had 
lerved as Subſtitutes for other Newbury-men, but of thoſe Newbury- 
men only, who had been ordered out into actual Service, as Subſti- 


tutes for fach Vilitia-men as were 70t Inhabitants of Newbury, but 
of other Parts of the County at large; purſuant to 31. G. 2. c. 26. 
§ 28. whereby it is enacted * That when any Militia-man ſhall be 


e ordered out into actual Service, leaving a Family not of Ability to 
« ſupport themſelves during his Abſence. the Overſeer or Overſeers 
of the Pariſh where ſuch Family ſhall refide ſhall allow to ſuch 
« Family ſuch weekly Allowance for their Support, until the Re- 


c 


A 


turn of ſuch Militia-man, as ſhall be ordered by any One Juſtice 


4 of the Peace; ſuch Allowance to be re-imburſes out of the County 


F. Peat's 
Caſe, 6 Mod. 
228, 310. 


PART IV. Vor. II. "8 as lock, 


Eaſter Term 1 Geo. ; 


P. 1181. Stect, by the Treaſurer of the County : And fach Treafurer 
«© ſhall be allowed the ſame in his Accounts.“ 


Lord MAxS?IELD was clear in his opinion, againſt that of the 
ſuſtices, in both Points. 


1ſt. Al cabſtitate muſt, ſince the Act of 33 G. 2. c. 22. be con- 
ſidered as a Militia-man within the 31 G. 2. c. 26. For though 
there might have been a Doubt upon the former Act (at the firſt 
making of it) « Whether a Subſtitute was a Militia. man for this 
cc Purpoſe ;” Yet this Doubt is removed by the latter Act, which 
is a plain declaratory legiſlative Expoſition of the former: The Pre- 
amble recites this very "Clauſe, and puts this Conſtruction upon it 
. That Subſtitutes are Militia-men within it.“ 


2dly. As to the Re im buten out of the Countys stock, for 
the Allowances made (under a proper Order) to the Families of 
ſuch Newbury-men as have been Subſtitutes for Inhabitants of the 
other Parts of the County—It is very reaſonable and equitable : And 
they do not claim it for the Family of any one who was Subſtitute 
for a Perſon drawn out of the Liſt for their oe Di Mer, 


= r. Juſt, Dzx150N and Mr. Juft. Wirmor were of the tame 
Opinion 


However, as ; this Queſtion was a very v general one, and 3 
affect other Parts of the Kingdom as well as this County of Berþs, 


hey offered Mr. Afton to conſider turther of it, if Le had any 
Doubt about their preſent Opinion, 


But Mr. Afton declared he had not: And he anſwered for the 
Tuſtices, that they would conform themſelves to the Opinion of the 


Court; which they were only defirous to be apprited of, in Order 
to make it the Rule of their Conduct. | 


Upon which Declaration, Tur CourT thought i it unneceff lary to 
make any Rule or Order in F orm, upon the preſent Occaſion. 


Bevan | ver}. | Protheſk. 


IN a long Motion about the Stay. of Proceedings in an Inferior 
Court— 


Tris CouRT held, That the Delivery of a Recordari facias | 
toquelain, to the Clerk of a LiountyeCourt, after Intertocutory Fudg- 


ment. 
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* ment and before final Judgment, is a Stop to all further Preceed- 
ings in that Court. 


They likewiſe held, That the Officer of the inſcrior Court can 
10t refuſe pay! ing Obcdience to the Writ, RAE r Pretence of his ers 
not being paid to him: For Fe is 64%. ged £9 9, 400 Le #/11t; and has 


a proper Remedy, which He may take, for 1 ſuch Fees as are due to 
Him. 


1 18 Was an Action of Trover, for Cattle: In which, a Spe- 
cial Cale was agreed upon, for the Court 8 Opinion. 


The Special Caſe ſtates, That on the 12705 of April 1759, an Aſ- 
ſeſlment was made and allowed at a Veſtry of the Inhabitants of the 
Pariſh of Mix in Efex, to re-imburſe to Steven Durant, the Over- 
izer, the Monies laid out in the Halt Year ended on Eaſter Monday 
ens next enſuing the It for the neceſſary Relief of the Poor 

the ſaid Pariſh of Mic, by the ſaid Stephen Durant the Overſeer 

e: Which Aſſeſſment was in due Manner allowed and confirmed by 
8990 Juſtices of the Peace &c, and publithed in the Church Sc. 
That William Veſey was therein aſſeſſed 91. 11. That afterwards, 
212. on 15th July 1759, William Veſey died, inteſtate. That on 
i2 December 1759, ADMINISTRATION of his Goods Cc was 
granted to John Stevens, the Plaintiff ; who poſleiled himſelt of 
his perſonal Eſtate, and W of the Cattle 1 in the Declaration 
mentioned. 


That on the 4th of January 1760, two Juſtices of Polos exe- 
cuted a Warrant; in which Warrant, the ſaid Rate or Aſſeſſment 
is recited; And the Warrant alſo recites That whereas it appeared 
an the Oath of Stephen Durant the late Overſeer, © that the ſaid 
% 9/.11 g. had been lawfully demanded of the ſaid William Veſey de- 
« ceafed, and of his Widow and Repreſentative Suſannah Ve eſey, ſince 
<« his Deceaſe, who hath refuſed and doth refuſe to pay the ſame”; 
It requires tne Church- Wardens Overſeers and Conſtables, &c, to 
make a Diſtreſs of the GooDSANDCUHATTELS OF THE LATE W1L- 
LIaM VesEY; And if within ſix Days next after ſuch Diſtreſs, the 
{aid Sum of 9 J. 115. and alſo reaſonable Charges of the Diſtreſs, 
rendering — Overplus to Her the ſaid Suſannah Veſey, be not paid 
on demand, then to fell Cc: And if no Diſtreſs be to be had, then 
to certify the ſame; ſo that ſuch turther Proceeding may be had 
therein, as to the Law doth appertain. 


By Virtue of this Warrant, the Defendant Cab) (then Conſtable) 
and the other Defendant Durant (the late Overſeer) at Mix aforeſaid 
5 wy 0 


FO 1LTS; 


7 3 ay 210 


-% 
Pi 
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P. 1153. * on a the 19th of January 1760, d. trained the Cattle, and fold then 
for 15/. Which Cattle fo diſtrained, were the Cattle of the ſaid 
William Heſey in his Life- time and at his Death, and were diſtrain- 


ed on the Lands in the ſaid Pariſh of Vix occupied by the ſaid | q 
William Veſcy in his Life-time. 


That the Overplus, after Payment of the Rate, was tendered 
back. 


That Notice ot the Action was given to the Juſtices. 


The Queſtion upon this Caſe, is Whether the Diſtraining and 

Taking and Selling the Cattle which were the Goods of William 

Veſey, in the Hands of the Plaintiff, his ADMINISTRATOR, by vir- 
tue of the ſaid Warrant, was lawful, or not. 


This Caſe ſtood now 1n the Paper, for Argument.” 


Mr. Norton, on Behalf of the Plaintiff, argued that it was 7294 
ö lawful: And an Action of Trover 1s maintainable againſt the Pariſh 
i Officers, for 9 them. 
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of Objection. It is a bad Rate, and gal. 


Firſt—lt is a Rate made t to re-7mburſe an Overſeer: Which is a 
bad Rate, as was ſettled in Tawoney's Cate, 2d Ld. Raym. 1009. and 
6 Med. 97. Domina Regina v. Paroch' de Littleport, 8. C. and 
2 Salk. 53 1. 8. C. Taroney's Caſe. For, the Overſeer was not obli- 

ged to e the Money without a previous Rate: And He 1 7 | 
re- imburſe Himſelf out of the next, made 1 in his own Time. 


Secondly-lt 3 is a Rate made for Half a Year cating on Eafter- 
Moda next: Whereas a Rate can not be made for longer than a 
Month. 6 Med. 98. Tarwney's Cafe, ut ſupra; but Called there 


Domina Regina v. Par. de Littl. port. The Cafe of T Ty v. 7 al- 


The 2d bot, * in 2 Sal“. 532. is in Point. 
Relolution. | 


2d ObjeQion. There was 29 Refis al by tbe Repreſo ntative to pay 
the Money. Now there can be no Diſtreſs, without a previous De- 
mand and Reſisſal. The Refuſal was really by Veſey, who is dead; 
and by the Widow who was not in Fact (though She is in the 
Cale ſtated to be) his Repreſentative. 


But ſappoling the Objections not to hold, 3 that the Rate 
and Warrant are gecd; Vet the Goods of Veſey are not diſtrainable, 
in the Hands of bis fr rſonal Repreſentative, for a Rate made por 
Eh zimſell. There is no Inſtance of it, nor any Cate to ſup- 
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port this: Therefore it ought not to be ſupported. Nor is there * P. 11 51. 
any Neceſſity for it; For the Poor can not ſilſter by the Non-Pay- 
ment of this Money. There are other Proviſions for raiſing the 


Money. 


This is a Caſus omiſſus: And Lex non curat de minimis, (as this 
is.) The Acts of Parliament give no ſuch Power to the Juſtices, as 


to grant ſuch a Warrant: And Nothing can be intended in Favour 


of their Juriſdiction. It is for this Reaſon, that with regard to the 


Wages of Servants they are confined to Wages of Servants in H 
bandry only, and can not exerciſe ſuch JurilciQtion i in reſpect to the | 
* of other Servants. 


As to any inferred Power, (for there is no expreſs Foes None 


can be pretended, but from 43 Ez. c. 2: For 17 G. 2. c. 38. 


makes no Alteration in the Method of compelling e of the 
Rate. OE 


It is not the Thing that is rated by 43 Eliz. c. 2. 1. but oolly ; 


the Perſon, (the Occupier ;) And Section 4 gives the Means of 
_ compelling it: And the Occupier alone is the Perſon there meant; 


And the Refuſal to contribute according to the Aſſeſſment made 
upon Him, is treated as an Offence ; And the fender is to be ſent 


to Gaol. But the Executor or Admimiſtrator is not an Offender : It 
is a perſona! Charge. An Overſeer could not bring an Action for it, 

even againſt the Perſon charged: He muſt purſue the particulur 
: Remedy appointed by the Act. And if fo, the Court Wall. never g 


extend the Remedy, againſt a Repreſentative. 
1 an Adminiſtrator ſhould pay this Rate, He might be guilty of 


a Devaſtavit. And the Compulſion by Diſtreſs will not alter the 
Caſe, or be an Excuſe for a Devaltavit. | 


In what Crank of Debt is this Rate to be ranked ? How is the 


Adminiſtrator to know what Preference it is to have: 3 


There is indeed: a legiſlative Expoſi tion ads upon this head, f in 


another Statute relating to the PoorLaws : I mean 17 G. 2. c. 38. 
83: Which provides a Remedy for the Caſe of the Death of an 
| Overſeer who has Pariſh-Money in his Hands; and gives the Pre- 


ference of this Sort of Debt to all others; directing the Executors 
or Adminſtrators of the Overſeer to pay it out of the Aſſets, be- 
4 fore atiy of his other Debts are paid and ſatisfied. — 


Therefore, as the Legiſlature have made a Rebe in that 


Caſe, and not in this, It is plain that they did not mean ſo in this 


Caſe, but meant to leave it to the ordinary Courſe of Adminiſtration. 
PART IV. Vor. II. 6 E _ Mr. 
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SP.1158, 


———— 


* Mr. Biſhop, contra, for the Juſtices of Peace, and for the Pariſh 


ficers. 


1ſt. The Court will not now enter into any Objection to the Rate. 
0 8 


The only Queſtions therefore are as to the Warrant, and as to the 
Aljets being diſtrainable in the Hands of the Repreſentative. 


As to the Demand of the Money upon Veſey Himſelf, It was made 


upon Him; and is ſo ſtated: And as to the Demand upon the Re- 
preſentative, The End and Intention of this Special Caſe, was to 


ſettle the material Point, the real Queſtion «© Whether the Goods 
*© of the Perſon rated are or are not diſtrainable 1 in the Hands of the 
«6 * Reproſentats Te. 


The Prulbice 18 with Us, That they are. It is no Anſwer, to 
ſay That other People are liable to pay, if the Perſon rated does not. 


The Queſtion is, W hether the Repreſentative of the Perſon rated, 
is or 18 not liable. 


The Authority to ids this Warrant, and to make the Diftreſ: 
in Obedience to it, is founded upon the Stat. of 43 Elig. c. 2. 4. 
which gives this — * Warrant and Diftrels, Par! Refuſal 


to PW» 


The Demand of the Money is to be made, and in the preſent 


Caſe was actually made upon the Perſon aſjejjed: And that made it a 
Debt from Him. There was no Need of a Demand upon the Re- 
preſentative : The Aſſets were already become lrable, and remained o 

in his Hands. 


As to the Danger of a Dee Repreſentative could not 
be guilty of a Det aſtavit, even by paying a ſimple Contract-Debt 
before a Bond Debt, he had no Notice of the Bond-Debt: And 
the Diſtreſs made upon Him would be a Juſtification to Him for 
paying it under the Compulſion of ſuch Diſtreſs. The Act of 
17 G. 2. c. 38. §. 3 makes a Debt of this Sort, payable before any 


other Debts of the deceaſed Overſeer. 


I do not ay, That the 88 or Adininifirator could be ſent 
10 Goal, for Non- payment of this Debt: But yet, the Aſjets in his 


Hands are di/trainavle, as the proper Fund out of which it is to be 
paid; Eſpecially, as no Action would lie for it (as Mr. Norton agrees.) 


Mr. Norton, in Reply No Anſwer at all has been given to my 
9 to the Rate igſelſ. 


And 
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* And I ſay, that even if the Adminiſtrator were admitted to be xP. x1 56. 


liable to pay, yet {till Ter ought to have been a previous Demand 
Om Him. 


No ſuch Practice as what Mr. Biſhop ſpeaks of, is ; fated i in the 
Caſe ; And therefore the Court will intend That there is none ſuch: 


And I believe there is Mone. I never heard of it before: I take it 
to be directly the other Way. : 


And, at al Events, the Poor can not ſuffer: For this are other 
Perſons who mult make up the Deficiency, in Cafe this Man do 


not pay. 


This is ſcarce a ovent Eſtate; becauſe the Widow has renounced 


eee and it 18 granted to a Creditor. 


This is a Charge upon the Parkin, which . with Him : Like 


Co/ts payable by One who dies; (for which a Bill, in the Court of 
Chancery, can not be revived ; And fo in this Court, upon Infor- 
mations, they are gone by the Death of the hat 5 


And the Adminiſtrator can not poſſibly know in what Courſe of 
Adminiſtration to pay this Rate. If an Executor or Adminiſtrator 
pays a Debt of a lower Nature, at that Time 4n9wimng of others of 

an higher, it is undoudtedly a Deva/tavit : And here there may be 

ebts of an higher Nature, which the Adminiſtrator may know of. 


And if He is obliged to pay it ander Conpulſion, He _ to pay it 
| without Computnony And « Vice verſd. 


It is a Charge impoſed ; nota Debt. The Caſe was * Ws open, * Mr. Biſhop 
uv pon its being ſtated at the Trial, to all or any other Objections that denied tis. 


could be made upon the Face of it. There were Other Debts be- 
fide this. | | 3 8 5 5 


Mr. Juſt, Dex180N. —That makes no Difference. 


The Queſtion i is ſtated particularly upon this Caſe; and is con- 


4 fed to the levying the Money upon the Repreſentative of the Per- | 
Jos charged, 


I ſhould think, the Event muſt have often happened, in Fact 


and Experience, 


The Pradfice is not ſlated: But however, the Queſtion i is What 
the Law is; not What the Practice is. 


2 It 


Eaſter Term 1 "Geo, 3. 
*P_1 157 „ Rule, * upon? a new Statute which preſcribes a par- 
„ ticular Remedy; No Remeay can be taken, but the particular 
Remedy preſcribed by the Statute.” Therefore clearly, No Ac- 


tion of Debt will lie for a Poor's Rate. 


This Remedy given by the Act of 43 Elis. muſt be conſidered 


it Analogy to other like Caſes. This Statute conſiders the Perſon 
rated and refuſing to pay, as an Offender: And it gives no Autho- 
rity but to diſtrain the Goods of 7he OFFENDER. Therefore No 
Goods are liable to be diſtrained, by the Words of this Act, but 
the Goods of the Offender Himſelf. 


The Act of 17 G. 2. c. 38. 83. is no inconſiderable Ar gument 
That there was 0 Remedy before the making of the Proviſion in 
that Act of 17 C. 2. c. 38.“ That ſuch Sort of Debts ſhould have 
9 Preference of Payment, to all others.” 


I never apprehended, that the Goods of the Perſon aſſeſſed to the 


Rate can be charged in the Hands of the Repreſentative. And 
therefore (as at preſent adviſed,) 1 thould think that this Action 


20 lie for taking them. 


I agree that this is in the Nature of an Execution: But yet it is 


perſonal ; and do not know that it ĩs a Lien * the Aſſets. 


BOY Wir Nor concurred; and ſaid He had no Doubt 


= *. 


He thought, the Intention of the Special Cafe, which ſtates a 
particular Quelilion, appeared to be to ſubmit THIS Ryeftion ON LY 


to the Cour t. 


As to the objections that have been made to theRate, the firſt is 


of no great Importance : For though you can not make a Rate to re- 


imburſe Overſeers ; yet the Overſeer may immediately (whilſt in Of- 


c See . flice) reimburſe II imſelf, out of the next Money raiſed for the Rate. * 
* 's Caſe, wt 


ja, den And as to the Second 1e ſaid, He believed that e he 


+ TheLaw T Law might be, the Practice was, not to make theſe Rates 
eems io be, Monthly. „„ 


that they 
Mould either be made Monthly, or at leaſt divided and diſtributed into 10 8 per Mock” FT. aan 5 


Laſe; and alſo Tracey v. Talbot, 2 Stk. 532. and Rex V. e of Middlejex, Hil. g G. 2> N. K. 


On the Merits—Tt is not x expreſl flated i in the Caſe, © That a De- 


„mand was made even upon "ejey (the Perſon aſſeſſed,) and that He 


« refuſed Payment:“ Though it is ſo recited in the Warrant. But 


that is not material: For J have not me leaſt Doubt, but that the 
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*REPRESENTATIVE ought to have been conpeued before the Juſtices, x P. 1158. 


and aſked “ What H had to ſay Why he ſhould not pay the Rate 
« aſſeſſed upon Veſey his Inteſtate.” This Caſe ſcems to be like a 


Sci te facias upon a Judgment ; upon which, Execution can not be 


ſued out againſt the Repreſentatives, without aiking them what 
ey! have to alledge why it ſhould not be taken out, 


At the Time of the Teſte, they were the bong et citatly of the 


Repreſentative, If the Teſte had been prior to the Death, the 


would have been bona et catalla of the Deceaſed ; But if teſted after 


his Leath, they are not his bone et catalla; but che bona et catal! /a 
of the Repreſentative. 


Therefore if the Money had been 3 of the Repreſe ane 


I ſhould have had great Doubt W hether this Warrant and Didreſs 
would not have been good : For I can not think that by the Death 
of the Perſon charged with this Rate, the Aſſeſſinent before made 


upon Him and demanded of Him would have been quite gone and 
loſt to the Pariſh, and could not have been any Way come at. For 
though it may be a Charge upon the de; (as had been objeted,) 
Yet it is a Charge upon IIim 7 reſpect of the Thius occupied ; 


And though He be called an Offender, if He refule to pay it, yet 


He can be 80 otherws zſe conlidered as an Offender, than every other 


Debtor who refules or neglects to pay his Debts, and thereby ren- 


ders his Ferſon and Goods liable to be taken in Execution, is fo far 
treated as an Offender, till he ſhall eee with the Judgment 


aw arded. 


And in Experience, I know it to be the Caſe, that theſe Pay- 


ments by Exccutors or Adminiſtrators are often allowed, (I dare 


ſay I have known it done go Times) to go in Diſcharge of the 
Aﬀets of the Teſtator or Inteſtate. I do not ſay, in what Courſe of 
Adminiſtration of Ailets : But it has been very often allowed, Iam 


ſure; though J do not remember that it has been ſettled in what 


Couric of Adminiftrati on. Indecd it might be of too much Con- 
{equence, to put it into the Power of Juilices of Peace to determine 
upon the Adminiſtration of Aſtets, as to the Courſe i in w. hich they 
were to be adminiſtered. 


In a Caſe of Wallis, PTB 2 ator, v. Hewitt, at Guildhall, at the 
Sittings after Hi Term 5 G. 2. before Ld. Ch. Juſt. Eyre, in an 
Action'of Treſpaſs, Two Aldermen of Landon had made a Warrant 
to diſtrain a Man for a Poor-Rate. The Man died inteſtate : But 
before that, there had been a Demand made upon Him and Refuſal 


| by Him, and a Warrant of Diſtreſs granted upon his Refuſal ; And 
| then He died—Fyre Ch. J. held that a Diſtreſs could not be made 


after his Death ; Cr if it could, yet the Repreſentative ought to have 
PART IV. Vol, 1 6 E 5 been 


Eaſter Term 1 Geo. 3. 


* P.1159.*been ſummoned: And He held the Property to be changed. A Caſe 
was made for the Opinion of the Court of Common Pleas : But I 
could not hear what became of it. Lord Ch. Juſtice ac was a 
great Lawyer. 


It would be ſtrange, that a Diſtreſs ſhould be taken upon a 3 
Man's Goods without hearing Him : And it would make ſtrange 
Confuſion in the Adminiſtration of Aſſets. He may have paid or 
retained Judgment-Debts prior to this Diſtreſs for the Rate. 


I've no Doubt that the Plaintiff here is intitled to his Judginent, 


Mr. Gould was retained to take Notes for the Defendant. But 
He ſaid that if Mr. Norton inſiſted upon the Want of a Demand 
from the Repreſentatrve, He could not pretend to maintain the Caſe 
on the Part of the Defendants. 


- N Ih — — 1 8. 7 * - 9 F * y 
re eee OS 


Me; Juſt. DenisoN ad Mr. Juſt. WiLmorT ſaid, That was 
an ejential Circumſtance. 


Per Cur. amen, 
RuLE for the PosTEA to be delivered to the PLAINTIFF. 


OR ex dimiſſ. "a der. Cole and Skinner. 


HIS was a Caſe in EJECTMENT, IE a Verdidt for the 
Plaintiff. 


On 1 the 11th of this Momk. Mr. Norton, on Behalf of 
the Defendant, moved in Arreſt of Fudgment ; for that the Leaſe 
declared upon was, on the Face of it, void; being laid to be made in 

the thirty-third Year of King George the Third, *« To hold from the 


« Quarter-Day then laſt pait;” an V impoſſible Time at preſent, as it is 
now but the Ju Year of his preſent Majeſty 8 Reign. 


The Fact was That the Pleadings were intitled of Hilary Term 
in the 1ſt Year of King George the Third; And the Leaſe is laid to 
be made * in the 33d Year of the s Alp King; To hold ut fupra: 
Which He alledged to be a fatal Objection to the very Tie of the 

Plaintiff; and that it can or be AMENDED in this Suit of Ejedtment. 


A Rule was ; then made, to hes Cauſe : And Ts x 


Tr Could on Behalf of the Plaintiff, now thewed Cauſe why 
the Judgment ſhould not be arreſted, 


He 


Eaſter Term 1 Geo. 1 


* He agreed the State of the Caſe to be, that the Placita were of P. 1160. 


Hilary Term in the firſt Year of George the Third; And that it was 


alledged in the Declaration, that the Defendant entered Sc“ againſt 


ce the Peace of our /a:d Lord the King; And that it lays the De- 


miſe to have been made on the zoth of May i in the 7h:rty-third Year 
of His 8410 Majeſty. 


But He 1 and obſerved, i1ſt. That this is after a Verdict. 


2dly. That it is azded and afſiſted by ſomes or One of the Statutes 
of Feofails; and therefore ſhall not be regarded by the Court, but 


altogether d. regarded and over- looked. 
Firſt—An Ejectment bang A fictitious Action, and the Deb 


dant confeſſing Leaſe Entry and Ouſter, He conſequently confeſſes a 
Leaſe SUFFICIENT 0 bring the Title in Qpeſtiun: And it muſt be 


a Leaſe of a /ub/j/ting Term. But as there could be no 33d Year 


of THIS King therefore the Court will apply thoſe Words, © the 


* 33d Year,” ſecundum ſubjeftam materiam, when it comes before 
them AFTER 4 Verdict. 


In 2 Straings' 1 1011. Rex v. . Biſhop of Londa in a a Quare Impe- 7 
dit; a Verdict was ſolemnly determined to have cured the Want of 
alledging a Preſentation. And if this be conſidered as an impoſfible 
Day, then the Leaſe took Eftect from the Delivery of the Deed. In 

the Caſe of Acton v. Eels, 2 Salk. 662. It was held to be a Time 

impoſſible, and as if no Day at all had been alledged - And Judg- 


ment was given for the Plaintiff. 


858090 1 is aided by the Statute of oofails. The 32 H. 8. 


c. 30. § 1. cures it, as a Jeofail ; being after a Verdict. This can 
be no more than a mere Jegfail; 'Tis a mere Miſpriſion of the 
Clerk: Therefore the Court will overlook it, and give Judgment _ 
without any regard to it. 2 Srange 1011. Hex v. "HE: * Lan- 


aafs 18 in Point ſo. 


Beſides, it may be AMENDED. In hs Caſe of Muttit v. Denny, 
2 Strange 807. A Declaration in 1 Ejectment was amended after Aa 
Verdict for the Plaintiff; though there was Nothing to amend by; 
on the Authority of Cro. Jac. 306. and 1 Salk. 48. pl. 5. Biſhop 


of Worceſter's Cate. And if it may be amended without any Thing 


to amend by, the Court will ſurely oer it, and not ge u 


ment upon ſuch a trifling Objection. 


Mr. Norton and Mr. Burland were of Counſel for the Defendant. 
They inſiſted that this Tie, made upon the Plaintiff's own Decla- 


ration, is ſuch as he can not recover upon: Por it appears upon the 


very Face of it, “ that He has N» Title at all.” 
5 | 2 Thee 


Eaſter I erm 1 Geo. 3. 


P. 1161. *The Conjzfjon of Leaſe Entry and Ouſter only confeſſes that there 


was in Fact. ſuch a Leaſe as is ſet out in the Declaration, But if that 
be a bad Leaſe, it may ſtill be taken Advantage of: As, for inſtance, 
where the Leaſe appears not to commence till after the Action 


brought. 


And the Intendment after Verdict goes no farther than i to ſuppoſe 
that every Thing was actually proved, which ought to have been 
proved. But this is, at this Time, an ple Leae. It is an / 
fential Defect in the Demiſe: And therefore it is neither aided by the 
Verdict or by any Statute of Jeofa/s. THis Leaſe laid in the De- 
miſe could not have been proved upon the Trial. If it ſhould be 
ſuppoſed that a Leaſe, to commence from the zoth of May in the 
firſt Year of the Reign of George the Third, had been proved, it 


would have been a Variance from the Declaration: And if it really 
was a Leaſe dated as it is laid in the Declaration, Such a Leaic 5 


would give the Plaintiff no Sort of Title. 


This is 107 abſolutely and at all Events, an impoſſid e Bow, but only 


a ul uu e Date: It may be a gocd Title hereaſter; though it is not 
lo 19, as the Time alledged is not yet come. So that the Plaintift's 


Action is brought, befcre his Term is commenced. And an Ei:&ment 
can not be AMENDED; becauſe it is the original Proceſs; And the 


Clueso Original Proceſs can never be anended. So is 1 Ld. dm. 728. * 


401. and And there, (by the Way,) The Court compelled the Defendant to 
x Sali. 48. confeſs Leaſe Entry and Ouſter, though it was objected “ that the 


7. U S. C. by 


he Name of laintiff could not have Judgment, though the Verdict was given 
Puliſſen ver, © for him.” In 1 Shower 206, 207. in the Caſe of Bennet v. Gaw- 


1 Jen P. dey, Ld. Ch: J. Holt held the Declaration in Ejectment not ainend- 


able; and that 20 other Leaſe is confeſſed, but what i is laid in the De- 


claration. In 2 Parnes 1 53. Roe v. Doe, ex dimifſ' Stevenſon—The 
+ Driver, on Demiſe laid in the Declaration can not be amended. 2 Barnes 13 3. T 


the Dinetle of 

18 
Scrutton v. 
Scruttou et ali. VV 5 SEE 
+ Pot there it They alſo cited Te. 182. 4; Davis v. Purdy. 


was tju/d.m 


in Point allo. 


A menſis Maij 


8 Mr. Gould was proceeding to reply: But 


% pradido.” 


Tod Da; 8 COURT told Him, there was no Occaſion to trouble 


Mar 8 b IELD 
and Mr. Juſt. Himſelf, 


FOSTER were 


Lon abſent, Mr. Jul. Druisen TU be ſure, vou can not alter the Ti 


1 TLE, if it be defective: But this is only a Title 4 fectively or im- 
1011. S. P 
ciccœnd, 


4 itle was proved at the Triad. 


Ir 


"VS 
4 
9 
1 
E 
"mY 
<1") 
. *—_—_ 
. 
N. ub 
Y.- = 
. 
15 151 
5 +8 
\ 2 
TT. 
„ 
XP 
. 
_ . 
4% 
' 17 
4 
13s 
NM: 
=_ 
oY 
«. 
- 
- 


7. operly SET OUT. There can be no Doubt but that a PROPER | 


b —. ry ; * DE 3 2 3 3 ö 5 8 ** 2 , x : l Fe, 8 : FE 8 . — 8 . | x 0 8 — . . of 


Du 
* 
FR 
"4 
'. an 
2K 
©, 
3; _ 
4." 
» Ev 
b v 4 
* 8 
--(, A. 
& 
* 9 
\ 2 
> Y 
* 
_— . 
ies 
1 ins 
" 
WY 
* 
9 
er 
"_ 
44 
— 


0 


66 


Eaſter Term 1 Geo. 3. 


— 


* Ir the Demiſe had been laid © in the 43d Year of his late Ma- * P. 1162. 
«« jefty,” undoubtedly in that Caſe, the Court would have ſupplied | 
the Words“ King George the Second.” And this ſeems to be juſt 
fuch a Kind of Defect as that would have been. 


This is nt an uncertain Deſcription ; büt only a Title defe Gively 
ſet out, by the mere Mi/take of the Clerk. And being in Ejectment, 
there f is the more Reaſon for our over-ruling this nice Objection. 


1 think there is n9 Need of any Amendment at all. 


Mr. Juſt. Wi.moT was very clear in the ſame Opinion : And 


He ſaid, It was ſo plain a Caſe, that there was no Occaſion to uſe 
many Words about it. Therefore He would only declare his entire 
| Concurrence, that the Rule ſhould be a 


Per Cur, THE Rur Was DISCHARGED. 


Rex ve. Palmer and Baine Eſquires, et „ 


T TPON ſhewing Cauſe Why an Information ſhould not be 
granted againſt two Juſtices of Peace and Others, for a Miſ- 


demeanour, relating to the Conviction of a Poacher, and che Cir- 
cumſtances attending it; 


Tar Cooks thought proper, upon fully hearing 5 con- 


——_— 


Widuſday - 


ſidering all the Affidavits and what was urged by the Counſel on 


Others. 


And They were, upon this Occaſion, moſt explicit in their De- 
claration, That even where a Juſtice of Peace acts zllegally,” 

(which, however, was not the preſent Caſe,) * Yet if he has acted | 
honeſtly and candidly, without Opprefſion, Malice, Revenge, or 


6 


any bad View or / Intention whatſoever, The Court will 


C£ 


cc 


legal Remedy or Method of Proſecution, by Action or by 
8 Indictment.” | 


both Sides, to dz/charge the Rule, as to Al the Defendants; with 
Costs t be Paid to the JUSTICES, but without Colts as to the 


never puniſh Him in this extraordina? -y Courle of an INFORMA=- 
TION ; but leave the Party complaining, to the ordinary 


Parr IV, Vor. II. SB de 


22d April 
7615 . 
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*P.1163, * Rex ver/. Vipont and Others. 

Weaneſ1ny 

196 Aqril Ils was a Conviction that ſtood in the Cros '!n-Paper, and 
17 1. 


was as follows, Borough of Derby, to wit. Be it remem- 
bered that on c, at Cc, Thomas Eaton of the ſaid Burrough Ho- 
| fier and Worl-comber cometh before Us ofeph Bingham Eſe; Mayor 
|| | of the ſaid Burrough and John Smith Gentleman, Two of His Ma- 
1 jeſty's Juſtices of the Peace of and for the ſaid Burrough, and upo: 
| | his Oath before Us depsed, That Toeph Vipont, Henry Greatores, 
Fi John Hall, Edward Chapman, and Thomas Allen, Journeymen-IWocl- 
* cor:bers, who for ſome Months next before their Leaving his Ser- 
vice as herein after is mentioned, were emp.oyed by the faid Thomas 
aton in the „ geen Buſineſs, to work for him at reaſonable 
1 | Wages, had, Each for Himſelf, at the faid Burrough, coxpESSED 
[1 To Him, © That they had, in the Month of Novemler laſt paſt, 
[ Ds « at the ſaid Burrough, AGREED One amongſt Another AND WITH 
| 7 „ OTHER Journey-men Woolcombers, to RAISE and ADVANCE their 
1 „ Wacxs, and that they world not work with HIM or any OTHER 
Lf « Maſter in the Wool-combing Bulinets, z7/eſs He and They would 
4 % advance their Wages; And that the faid Thomas Baton there- 
upon refuſed ſo to do; And thereupon, All his ſaid Journey- men 
i | rejuſed to work for Him at their former reaſonable Wages, and had 
aa left his Service. Whereupon, the ſaid */ o/eph /ipent, Henry Great 
= orex, John Hall, Edward Chapman, and Thomas Allen, appearing be- 
ore Us to anſwer the taid Charge; and having e D the ſaid 
CnaRGr; and, zu the Preſence of the ſaid Thomas Eaton, being cal- 
ted upon by Us to ſhew Cauſe Why they ſhould not be convicted for 
_ unlawfully entering into ſuch Combination as aforefaid contrary to the 
i þ Statute in that Caſe made and provided; And having Nothing to ſay, 
| ; nor being able to make out any thing whereby to defend themſelves 
before Us touching and concerning the Premiſſes aforeſaid ; There- 
upon the aforetaid Zoſeph Vipont, Henry Greatorex, John Hall, Ed- 
ward Chapman, and Thomas Allen, the Day and Year aforeſaid, by 
the Oath of the ſaid Thomas Huston, a credible Witneſs, art con- 
VICTED before Us for unlawfully entering into ſuch Combination as ; 
= aforeſaid, at the ſaid Burrough of Derby, to raiſe and advance their |}. 
ith Vages in the Wool-combing Buſineſs there, contrary to the Acts of — 
= Parliament in that Caſe made and provided. Given under our Hands 


* OO and Seals &c. 
1 | | 


i} This was a Conviction on the Act of 12G. I. c. 34. © to prevent 
| << unlawſul Combinations of Workmen employed in the Woollen 
** Manufactures, and for better Payment of their Wages.““ 


Mr. 


PPP N 9 


Eaſter Term 1 Geo. 3. 


——— 


Mr. Serj. Davy, on Behalf of the Defendants, objected to it; 1164. 


iſt. That No Evidence is ſtated to have been given in the PRE- 
SENCE of the Defendants; Only, the Charge was READ fo them, in 
the Preſence of the Frojccutor Thomas 5 ton, the Witneſs: But it 
was not m ade out and proved by him v/v.” ve before them, though 


they prifonitly 0 bea ed, and "conſequent ly had a Right of Cro/s- 


examining the n les, upon their giving verbal Evidence Face to 


IN acc: 3 N. Or indeed 1 18 any Evidence at all jer 0Ut With ſutlicient FP al - 
euleni and FPrecilenets. :: 


2d Objeaion—This Fact, as charged, is xo en Offence within 
the“ Statute. Theſe People were all of them Jouritey-men to the * See ths Pre: 


leme Maſter at Home ; and not Perſons aſſembled and For MED 717g 2mbce ard the 


UNLAWPFUL CLUBS or UNLAWFUL SOCIETIES Þ+ abroad : Whi ich one” 


He would have had it underſtood that the Statute. required. And f But che 
there was 70 WRITTEN Agrecement, no Reſolution not to work Words of the 


Ch 
66 with Him or LE, ber, Maſter for tuch Wages 6 he = 


V * had agreed 

<< one among! other AND W TH OTHER Journey men Wool combers.” Fide ante 1163. 8 
3d Objection. "Here 3 18 719 Judgment: It is only ſaid That they 

e are corvidled for unlawtully entering into ſuch Combination.” It 

ought to proceed “ quod forisfaciat,” and EXProtely ADJUDGE the 

Forfeiture. So is 25 Scrange 858. 3 G. 2. in I Rex V Hawhs; t V. Fits. 


here a Convidtion for killing a Deer was quaſhed, becoule it was of TOY." 0. 


only „ CONVUIEHUS 2. without any Jaden & quod Jorigaciat,” 


They ou ght to have awarded the particular Puniſhmment as the 


Act docs not fix the Duration of the Puniſhment, but lars the 


Time of the Impriſonment quite diſcretionary, “ for any Time not 
le, exceeding 3 2 Months.” Therefore this Caſe differs widely from 
Caſes where the Puniſhment 1 1s aſcertamed and neceſſarily 1 from 


the Conviction. 


- Tae Cour having immediately over-ruled ah as Obje- 
ction, as a frivolous One, and not t to be feu ſupported, 


Mr, Caldecatt, contra, for che Plaintiff, applied Himſelf to anſwer 
the firſt and third ol rn 


lt. It ſufficiently appears on the Face of the Conviction, that the 
Defendants HEARD the || Evidence, However, it is not neceſſary | But the 


that the Evidence ſhould be given in the PRESENCE of the Defen- Words are 


only, ha- 
dants : For which, He cited Rex v. Baker, 2 Strange 1240. in ing heard 


Point, as He faid „or Him; but quite otherwiſe, as the Serjeant * al- the ſaid 

| CHaRrGE."” 
2 Notwithſtanding this Allegation and Explanation, the Caſes ſeem very much alike : And One of the | 
Judges expreſely taid „that He knew no Law that required the Preſence of the Witneſs Face to Face; 


And another ſaid that “ perhaps it had been ſufficiept without either of the Words read, or heard, It being : 


© alledged that the Matter was /u/ly under/tood by the Defendant... | 
2 ledged, 


Faſter Term 1 Geo. 3. 


4 P. 1 165. *ledged, and as ; the Court alſo explained it. And He obſerved that 


this Convidtion is as much in the pr eſent Tenſe, as that was: The 
Words of it are They are convicted.“ 


As to the zd Objection—The Juſtices have Nothing to do but to 
convift : That is the Judgment. Then after the Conviction, the 
Juſtices exerciſe their Diſcretion : Which they aid here, * com- 
mitting them for Three Months. 


Mr. Serj. Davy, i in Reply iſt. The Caſe of Rex v. Baker proves 
directly contraty to Mr. Caldecott's Application of it. For there, 
the Court took it to be a Hearing Ix the Preſence of the Defendants : 
They there ſuppoſed the Whole to paſs at the very ſame Time. 


Here, it is manifeſt that they were not preſent, at the Time when 


os homas Eaton gave his Evidence. 


Lord MANSFIELD ſtopt him; it being unneceſſary to ſay any 
more about enforcing the Objections, hnce the firſt and third were 
fatal. 


iſt. The Evidence ought to be taken over again, 1% 4 Defendant's 
Preſence, unleſs he confeſſes. Now here they do not confeſ els before 
the Juſtices: And the Evidence only is“ That they had formerly 
« confeſſed this Combination, to the ite. And in the Caſe of 


Rex v. Baker, The Court went upon the vuppolition, « That the 
«© Defendant was projent when the Evidence was given, and did 


«c u bear it giv en. 


In a Convidtion; the SOR muſt be ſet out; that the Court 


may judge of it: And it mult be given in the Preſence of the De- 


Jendant, that He may have an Opportunity of Croſs examining. 


3d ObieftionHeie: the Punithmerit is di ieretionary as to the 


Tn of the Time of Impriſonment: And here is 0 Judgment at 
all; only a Conviction. They ought to have gone on, and adiudged 


the F orfeiture. Therefore on both theſe Objections, this Conviction 


ought to be guaſhed : For, however uſeful a Statute this may be, for 


the Benefit of We Yet the Juſtices muſt convict according to 
Law. 


Mr. TY Dex150x concurred j in both Points. 


1ſt. The Evidence mult be given in the Preſence of the Defen- 
dant, that He may have an Opportunity to croſs-examine. 


In the 2 ih of Rex v. Baker, Nothing wrong appeared upon the 
Face of the Conviction: And therefore the Court ſuppoſed and took 


it to have been 27810 tranſacted, 
As 
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and be kept at hard Labour for any Time T9 exceeding three 
Months; or o the Common Gaol of the County Ge, as they jhall ſee! pecuniary Far- 


F 


"Eaſter Term! I Geo. : 


* As to the zd Objection — The Time, has Duration of ah Com- P. 1 1 
mitment ought to be gſcertained upon the Conviction. The Sta- 


tute does not fix it: It only ſays for any Time not exceeding three 


Mr. Juſt. WII Mor concurred | in Both. 


Iſt. The Witneſſes ought to be examined 7n the Preſence of the 


Party accuſed ; that He may have the Benefit of C Examination. 


And here it appears plainly enough, that Eaton the Witneſs againſt 


theſe Defendants was nor o examined 1 in their Preſence. 


As to the 3d Objection-A Conviction is equal to a Verdict and 
Judgment. But this is a Verdict without a Judgment.“ 


In the Caſe of Rex v. Haokes, H. 3 G. 2. B. R. It was ſettled 
* That there mt be a judgment of Forfeitufe. J have a full 
Note of that Cate: It was a Conviction for Deer-Stealing, on z. 
4 W.& M. c. 10. And there, though the Penalty was certain, (a 
Forfeiture of 20/. for every Offence in mere hunting, and if a 
Deer be killed wounded or taken, then 3010. ) and though the Act 


of Parliament diſtributes the Forteiture; Yet it was holden *© That 
there muſt be a Judgment to levy it: For Every Execution 
mult be founded on on a Judgment: The Caſes of Regina v. * in- Or Winger 


grave, H. 2 Ann. B. R. and Regina v. Serle in B. R. were there : 


both quoted by Mr. Faaater y. in T Support of the Exception. ver see 


1 Salk. 378. 


e | J. 23. Kin 
There Was a Caſe i in 77. 9 B. R. Rex v. Aſhton, upon 4 7. Chandler, 


Conviction for deſtroying F et contrary to 1 G. 1. c. 48. M. 1 aun, 


The Words of the Conviction were * Igitur conſideratum eſt per gy 


«© Nos, gued canvictus oft” The Court held That there ought to Point to the 


«© be a Judgment quod FORISFACIAT, or quod || commtatur Sc.“ N 306 
Couviction on 

the very ſame 

But his is a much "Wat Caſe; becauſe here 1s 4 D ifere- Act of Parlia- 


tion to commit either to the Houſe of Correction, there to remain | For 1 


Act gives no 


Cauſe, there to remain without Bail or Manpriſe, for any Time — 5 
0. exceeding 2 Months. 


Per Cur unanimouſly and clearly, 
The Conviction mult be QUASHED, 


ParT IV. Vor. II. 6 il Lewis 


P. 116%. 


Saturday 2d 


Eaſter Term 1 Geo. 5. 


* Lewis and Another ver /. Rucker. 


Rule having been obtained by the Plaintiffs (the Inſured) for 


the Defendant (the Inſurer) to ſhew Cauſe why a Verdict given 


for the Defendant 0G not be ſet aſide and a new Trial had, 


The Cour, after hearing the Matter fully debated by the 
Counſel on both Sides, took time to adviſe. 


And Lord MANSFIELD now Jelivered their Reſolution : In do- 


ing which, He ſtated every Thing requiſite to be known, in ſo full 


and ample a Manner as to render it quite unneceſſary and even im- 


pertinent for Me to pretend to prefix any Preface or Introduction | 


to it. 


What He ſaid was to the following Effect— 


Tus was an Action brought upon a Policy, by the Plaintißfs, for 


| Mr. James Bourdieu, upon the Goods aboard a Ship called the Yrow 


Martha, at and from St. Thomas 1/lond to Hamburgh, from the Load- 


ing at St. Thomas Hand till the Ship ſhould arrive and land the | 


Goods at Hamburgh. 


: The Goods (which ookfified of Sugars, Coffee, and ladize} 
were valued at 30/7. per Hogſhead, the clayed Sugars, and 201. per 


Hogſhead, the Mu/cavado Sugars : And the Coffee, and Indigo were 


likewiſe reſpectively valued. The Sugars were warranted free from 
Average under 5/. per Cent; and all other Goods, free from Ave- 


rage under 3+ per Cent. unleſs General, or the Ship be ſtranded. 


i the Courſe of the Voyage, the Sea Water got in; and when 


the Ship arrived at Hamburgi, it appeared that every Hogthead of-- 

Sugar was damaged. The Damage the Sugars had ſuſtained made it 
neceſſary to ſell them immediately; and they were accordingly fold - 

And the Difference between the Price which they brought by rea- 


ſon of the Damage, and that which they might then have been ſold 
for at Hamburgh, if they had been found, was as 201. os. 8d. per 


Hogſhead is to 31. 75s. 8 d. er Hogſhead; (i. e. If found, they 
would have been worth 23. 7s. per Hogthead; as damaged, they 


Were only worth 29/. 05. 8d. a Hogthead. ) 


The Defendant paid Maney: into Court, by the e following Rule of 
eſtimating the Damage : He paid the like Proportion of the Sum at 


which the Sugars were valued in the Policy, as the Price of the da- 


maged Sugars bore to ſound Sugars at  Hamourgh (the Port of De- 


livery. ) 
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3 *livery.) All this was admitted at the Trial; tough perhaps upor: P. 1168. 


an accurate Computation, there may be a Miſtake of about 175. upon. 
the Money paid in. But no Advantage was attempted to be taken 
of this Slip, at the Trial: It was admitted That the Moncy paid 
in was ſufficient, F the Rule by which the Defendant eſtimated the 
Loſs was right; and the only Queſtion at the Trial was, By 4chat 
« Meaſure or Rule the Damage, (upon all the Circumſtance of 
this Caſe,) ought to be eſtimated.” _ 


Io diſtinguiſn this Caſe, under it's particular Circumſtances, out of 
any general Rule, the Plaintift's Counſel called Mr. dame! Chollott, 
| Clerk to Mr. Bourdieie Who proved I hat upon the 1 5th of February, 
(the Time of the Inſurance,) Sugars were worth at London and Haf- 
burgh 351 a Hogſhead; That the Propoſal of a Con greſs to be holden, 
and the Expectation of a Peace, had on a ſudden ſunk th: Price of Su- 
gars; That before the Ship arrived at Hamburgh, and before He could 
know that the Sugars had received any Damage, Mr. Bourd eu had 
ſent Orders“ that the Sugars ſhould be houſed at Hamburgh, and 
Z « fept till the Price ſhould rife above 3c/. a Hogthead ;” | hat He 
ö had many hundred Hogtheads of Sugar lying at Amſterdam, to which 
Place He ſent the like Orders; That, in Fact, the Congreſs not ta- 
king Place, Sugars aroſe 25 J. per Cent. That what he fold of the 
Sugars he had at Ainſt rdum brought 30 J. per Hogthead and up- 
* wards; That He m7ght have fold theſe Sugars at the ſame Price, if 
= = they had been Lebt according to his Orders; And the only Reaſon 
7 why they were not kept was, Beeauſe they were rendered periſhable 
from the Sea-Water which had got in. Therefore, ſaid they, the 
Neceſſity of an immediate Sale and the Conſequence thereof ought 


to be computed into the Damage. 

1 The ſpecial Jury, (amongſt whom there were many knowing and 
3 conſiderable Merchants,) found the Defendant's Rule of Estimate 
! 146 beright, and gave their Verdict for him. They underitood ts 


Queſtion very well, and knew more of the Subject of it than my 
Body cite preſent ; and formed their Judgment from their own No- 
tions and Experience, without much Afiiſtance from any thing that 


Paſſed. 
The Counſel for the Plaintiff, in the Outſet, chiefly reſted upon 
the particular Circumſtances of this Caſe. „ 
The Counſel for the Defendant offered to call Witneſſes to prove 


the General U/age of eſtimating the Quantity of Damage where - 
Goods are injured. + | 
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J was at firſt ſtruck with the Argument “ That the immediate 

« Neceſſity of ſelling in this Caſe might be taken into Conſideration, 
„ as an Excef tian io the General Rule;“ and propoſed that the 
— — 8 — —-— — opmgephs 


Faſter Term 1 Geo. 3. 


* P. 1 169. * Cauſe might be left to the Jury upon that Point. Then Mr. Winn, 


for the Defendant, argued “ that the Neceſſity of ſelling, and the 
«© Conſequence thereof, ought not to be regarded: And what He 
ſaid had fo much Weight, that it very much changed my Way of 
thinking. 


There was Nothing to ſum up: But the Jury aſked Whether I 
would give them any Directions. I ſaid, I left it to them, Whe- 
ther the Difference between the ſound and the damaged Sugars at 


e the Port of Delivery, ought to be the Rule: Or, Whether 


the Neceſſity of an immediate Sale, (certainly occaſioned by the 
« Damage,) and the Loſs thereby, ſhould be taken into Conſidera- 
„ tion.“ I told them, though it had ſtruck me at firſt, that this 


Caſe might be an Exception; yet, what the Counſel for the De 


fendant had faid to the Contrary ſeemed to have great Weight. 


| The Counſel for the Plaintiff, not having replied nor gone into 
the general Argument, upon an Apprehenſion that my Opinion 


was with them upon the particular Circumſtances of this Caſe, were 


diſſatisfied with the Verdict; and ſaid they would try the other 


| Cauſe in the Paper upon the ſame Policy: But, inſtead of that, 
They have moved for a new Trial in this Cauſe ; (which I am ex- 
tremely glad of.) : 5 5 


No Fact is diſputed: The only Queſtion is, Whether (All the 


„Facts being agreed,) the Jury have eſtimated the Damage by a 
* proper Meaſure.” WE „„ F 


To make the Matter more intelligible, I will firſt ſtate the Rule 
by which the Defendant and Jury have gone; and then I will ex- 


amine whether the Plaintiff has ſhewn a better. 


The Defendant takes the PRoPOR T10N of the Difference between 


ſound and damaged at the Port of Delivery, and pays that Proportion 


upon the Value of the Goods ſpecified in ihe Policy; and has no Re- 
card to the Price in Money which either the tound or damaged Goods 


| bore in the Port of Delivery. He ſays the Proportion of the Dif- 
ference is egza//y the Rule, whether the Goods come to a ring or a 


Falling Market. For inſtance, ſuppoſe the Value in the Policy 307. — 
they are damaged, but fell for 4o/. if they had been found, they 


would have fold for 50/.—the Difference is a fifth: The Inſurcr 
then mull pay a fifth of the prime Coft, or Value in the Policy, (that 
is 67.) E converjs ;--If they come to a loſeing Market, and 1:1] for 
101. being damaged, but would have fold for 20. if found, the 


Difference is one half: the Inſurer muſt pay half the prime Coſt, 


or Falue in the Policy, (that is 157.) 
1 7 5 
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* To this Rule Two Objections have been made. * P. 1170. 


iſt Objection. That it is going by a different Meaſure in the 
Caſe of a Partial, from that which governs in the Caſe of a total 
Loſs: For, upon a total Loſs, the Prom Colt, or Value in the Po- 
licy muſt be paid, 


Anſwer. The Diſtinction is founded in the Nature of the Thing. 
Inſurance is a Contract of Indemnity againſt the Perils of the Voyage: 2 
The Inſurer engages, fo far as the Amount of the prime Coſt, or 
Value in the Policy, © that the Thing ſhall come ſafe; He has 
nothing to do with the Market; He has no Concern in any Profit 
or Loſs which may ariſe to the Merchant from the Goods; If they 
be totally loſt, He muſt pay the prime Coſt, that is, the Value Or 


the Thing he inſured, at the Outſez; He has no Concern in any 


Subſequent Value. 


So likewiſe, if Part of the Cargo, capable of a ſeven and diſtin 
Valuation at the Outſct, be totally loſt: As if there be 100 Hog- 


ſheads of Sugar, and 10h appen to be loft, the Inſurer mutt pay the 


prime Colt of thoſe 10 Hogtheads, without any Regard to the Price 
for which the other 90 may be fold. | 


But ph 4 an entire individual. as one Hogthead, happens to be 
Jþorled, no Meaſure can be taken from the prime Coſt to aſcertain 


the Quantity of /ach Damage: But if you can fix whether it be a 


zd, 4th or 5th worſe, the Damage is fixed to a Mathematical Cer- 
tainty. How is this to be found out? Not by any Price at the Out- 
ſet Port: but it muſt be at the Port of Delivery, where the Voyage 


is completed, and the whole Damage known. Whether the Price 
there be high or low, in either Cale it equally ſhews whether the 


damaged Goods are a third a fourth or a fifth worſe than if they 


had come ſound; conſequently, whether the Injury ſuſtained be a 


third fourth or fifth of the Value of the Thing: And, as the In- 


: ſurer pays the whole prime Co/i, if the Thing be « whzlly laßt; To, if 


it be only a zd 4th or 5th we, He pays a 3d 4th or - 5th of the = 
* alle of the Goods ſo damaged. 


95 2d Obi. The next objection with which this Caſe has been 
much intangled, is taken from this being a valued Policy. . 


I am a little at a Loſs to apply the Arguments drawn from 
thence. It is ſaid that a valued 1s a Wager Policy, (like Interett 
or no Intereſt :) If fo, there can be 10 Arerage Loſs, and the In- 
« ſured can only recover as for a total, abandoning what! is ſaved, 


e becauſe the Value ſpecified is fictitious.“ 


PART IV. Vor. II. 61 | * Anfw; 
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F. 111. 


Anſw. A valucd Policy is at to be conſidered as a Wager Policy, 
or like © Intereſt or no Intereſt:“ If it was, it would be void by the 
Act of 19 C. 2. c. 27. The only Effect of the Valuation 1 Axing the 
Amount of the prime Coſt; juſt as if the Perties admitted it at the 
Trial: Eut in ride? Argument, and for every other Purpoſe, it muſt 
be taken that the Value was fixed in ſuch a Manner as that the In- 
ſured meant only to have < an Indemnity. 


If it be under-valued, the Merchant himſelf ſtands Inſurer of the 
Surplus. It it be much over-valued, it muſt be done with a bad 
View; cither to gain, contrary to the 19th of the late King ; or 
with ſome View to a fraudulent Loſs : T herefore the Inſured never 
can be allowed in a Court of ſuſtice to plead that He has greatly 


.over-valued, or that his Intereſt was a Trife only. 


It is ſettled, 6 that upon valued Policies, the Merchant need only 
„ prove ſome Intereti, to take it out of 19 G. 2: Becauſe the ad- 


„ verſe Party has admitted the Value; and if more was required, | 
the agreed Valuation would ſignify Nothing.” But if it ſhould 
come out in Proof, that a Man had inſured 200071. and had Intereſt 


on board to the Value of a Cable only; there never has been, and I 


believe there never will be a Determination, that by ſuch an  Eva/t 072 


But the Event, to intitle the Inſured to recover, would not happen, 8 
zinleſs there was a total Loſs. Conſequently, the Plaintiffs in this 
Caſc would not be intitled to recover at al: For there is no Colour 
to ſay this vas a total Loſs, Beſides, the Plaintiffs have taken to 


he Act of Parliament may be defeated. 


There are many Conveniences from allowing valued Policies: 
But where they are uſed merely as a Cover to a Wager, they would 


be conſidered as an Evgfon. 


The Effect of theValuation's 18 only fixing, concluſively, the prime 
Coſt. If it be an open Policy, the b Prime Coſt muſt be Payee In 


a valued Policy, it is | agreed. 


To argue that there can be no o Adjuſtment of an Average- Loſs 


upon a valued Policy,” is directly contrary to the very Terms of 


the Policy itſelf. It is expreſsly ſalject to Average, if the Loſs 
upon Sugars exceed 51. per Cent. If it was not, the Conſequence 
would not be, that every partial Loſs muſt thereby become total: 


the Goods, and fold them. 


In Oppoſition to the Meaſure the Jury bave gone by, the Plain- 


tits contend, that they ought to be paid the whole Value in the 


Policy, upon One of 7wWwo Grounds, 
iſt, Be- 
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* 1{t. Becauſe the General Rule of eſtimating ſhould be the Dif- * P. 1172. 


ference between the Price the damaged Goods ſell for, and the prime 
Ce (or Value in the Policy.) Here, the dam aged ſold at 20 J. os. 8 d. 
per Hogſhead: And the Under-Writer ſhould make it up 301. 


Anſw. It is impoſſible this ſhould be the Rule. It would in- 


volve the Under-Writer in the Re or Fall of the Market: It 


would ſu bject him, in ſome Caſes, to pay vaſtly more than the Loſs; in 
Others, it would deprive the Inſured of any Satisfaction, though 


there qwas a Lojs. 


For Inſtance, —Suppoſe the prime Coſt or Value i in the Policy 
zo/. fer Hogſhead ; the Sugars are injured ; the Price of the Belt 
is 20/. a Hogthead ; the Price of the damaged is 191. 106. — The 


Loſs is about a fortieth, and the Inſurer would be to pay above a 
third. 


Suppoſe they come to a citing Market, and the fd SHIT fell 


for 40. a Hogſhead, and the damaged for 35h the Loſs is an Eighth; 


yet the Inſurer would be to pay Nothing. 


The 2d Ground upon which the Plaintiff contends that the 300. 
ſhould be made up, is, that it appears the Sugars would have fold for 


that Price, it the Damage from the Sca- Water had not made an im- 
mediate Sale eee | 


a The Moment the Jury henna in their Verdict, I was ſatisfied _ 


that they did right, in totally diſregarding the particular Circumſtan- 
And I wrote a Memorandum, at Guild-vall, 1 in Ty : 


Note-Book, ce that the Verdict ſeemed to me to be right.” 


AsI expected the other Cauſe would be tried, 1 bought a good 


Deal of the Point, and endeavoured to get what Afiſtince I could 


by converting with ſome Gentlemen of Experience 1n Adjuſtments, 


The Point has now been very fully argued at the Bar; and the more 
I have thought, the more I have heard upon the Subject, the more 


I am convinced that the Jury did right to pay no . to theſe 


ircumſtances. 


The Nature of the Contratt is, „that the Goods Malt 3 lbs 


* to the Port of Delivery; or if they do not, to indemnify the Plaintiff. 


* to the Amount of the prime Coſt, or Value in the Policy.” If the 


>| 
arrive, but leſſened in Value through Damages received at Sea, the 


Nature of an Indemnity ſpeaks demonſtrably, that it muſt be b: 


y 
putting the Merchant in the ſame Condition, (Relation being had 


to the prime Coſt or Value in the Policy,) which Ie would have 
| 2 | 


been 


** - 22 — _ 
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* been in if the Goods had arrived free from Damage; that is, by 
paying ſuch Proportion, or aliquot Part of the prime Coft, or Value 
in the Policy, as correſponds with the Proportion, or aliquot Part of 
the Diminution in Value occaſioned by the Damage. 


The Duty accrues upon the Ship's Arrival and Landing ber Car- 
go at the Port of Delivery: The Inſured has Zhen a Right to demand 
Satisfaction. The Adjuſtment never can depend upon future Events 
or Speculations. How long are they to wait? a Week a Month or 


a Year? 


In this Caſe, the Price rcſe: but if the Congreſs had taken Place, 
or a Peace had been made, the Price would have fallen. The De- 
fendant did not inſure ** that there ſhould be no Congreſs or Peace.“ It 


is true, Mr. Bourdicu acted upon political Speculation, and ordered 


the Sugars to be kept till the Price ſhould be 301. or upwards: But no 
private Scheme or Project of Trade of the Inſured can affect the Inſu- 


rer; He knew nothing of it. The Defendant did not undertake that 
the Sugars ſhould bear a Price of 30. a Hogſhead. 


If ſpeculativeDeſtinations of the Merchant, and the Succeſs of ſuch 


Speculations were to be regarded, it would introduce the greateſt 


Injuſtice and Inconvenience. The Under-writer knows Nothing of 
them. The Orders here were given after the Signing of the Policy. 
But the deciſive Aniwer is, That the Under-writer has Nothing to 


do with the Price; and that the Right of the Inſured to aSatisfac- 


tion, where Goods are damaged, ariſes immediately upon their being 


landed at the Port of Del:very. 


Wioeareof Opinion that the Plaintiffs are 207 intitled to have the Price 
for which the damaged Sugars were fold, made up zol per Hogſ- 
head: And it ſcems to us as plain as any Propoſition in Euclid, That 
the Rule by which the Jury have gone is the igt Meaſure, . 


The Rur muſt be pIscHARGED. 


| Rex verſe Bell. 4 


Puls wasa Conviction for importing ib Butter from Liſbon 
1 into Eng/and, contrary to the Acts of 18 Car. 2. c. 2. 20 C. 
2. c. 7. and 32 C. 2. c. 2: Which Conviction was to the Effect fol- 


lowing— 


Town and County of the Town of Xingſton upon > 1777 2a 1 "OY 


membered that on the 2d of Auguſt, 34 G. 2. at the ſaid Town and 


4 County, 


Eaſter Term 1 Geo. 3. 


* County, Riward Burrow Eſq; Collector of His Majeſty's Subädies P. 1 174. 


and Cuſtoms. within the Port of the ſaid Town and County, and an 
Tnhabitant thereof, cometh in his own proper Perſon before John 
Mood and William Cogan Eſquires, two juſtices of our ſaid Lord the 
King aſſigned to keep the Peace of our ſaid Lord the King within 
the faid Town and County ; and, ſuing as well for the Poor of the 
Pariſh of &. Trinz!y in the ſaid Town and County as for Himſelf in 
this Behalf, giveth the ſaid Juſtices to be informed and to under- 

ſtand, That certain Butter, to wit, 547 Barrels thereof, containing 
All together in Weight 301 Hundred-Weight, was on the gth Day 
of 2 laſt paſt ee into this Kingdom, to wit at the Port of 


the ſaid Town and County, the ſame Butter and Every Part thereof 


having been exported from out of the Kingdom of Ireland To LisBon 


in the Kingdom of Portugal, and having been FROM THENCE in- 
ported into this Kingdom, "to wit at the Port aforeſaid, im FRAUD of 
the Revenue of our ſaid Lord the King, and contrary to the Form of 


the Statutes in that Caſe made and provided; And that the ſaid 


Butter had been duly and legally sr1zeD, at and in the ſaid Town 
on the 28th Day of 7aly aforeſaid, between the Hours of Ten 
and Twelve in the Forenoon, and duly and legally preſerved and 
kept from that Time to the Time of exhibiting this Information ; 


And that the Owner or Owners of the ſaid Butter or any Part there- 


of, or any Perſon for or on the Behalf of him them or any of them, 


had not made it appear unto any Juſtice of the Peace of and for the 
ſaid Town and County, by the Oath of two credible Witneſſes or 


_ otherwiſe howſoever, „* That the ſaid Butter was not imported, in 


„% Manner and Form aforeſaid, /70m: the ſaid Kingdom of IRELAND. 
into this Kingdom.” Whereupon the ſaid Juſtices did, on the 
ſaid 2d Day of Auguſt, duly and legally order Mr. J Richard Bell of 


the ſaid Town and County Merchant, the Confignee and apparent 


Owner of the ſaid Butter and every Part thereof, to be ſummoned 


to appear before them at the Houſe of Archibald Brown, at the Sign 


of the Dog and Duck in the ſaid Town and County, on the 5th 
Day of the ſaid Month of Auguſt, then and there to anſwer the 
ſaid Information and Premiſſes. At which Time and Place, come 


before them the ſame Juſtices, as well the ſaid Edward Burrow as 
the ſaid Richard Bell: And the ſaid Richard Bell having heard the 


ſaid Information read to Him, and being aſked by the ſaid Juſtices, 
« Why the ſaid Butter ſhould not be forferted,” ſaith, * That He 
« hath Nothing to object againſt the Truth of the ſaid Premiſles con- 
« tained in the ſaid Information.” Whereupon, and upon the 

Examination of a credible Witneſs in that Behalf, in the Preſence 
of the ſaid Richard Bell, and becauſe the ſaid Richard Bell hath 
Nothing to ſay nor can ſay any Thing touching the ſaid Premiſſes, 


but doth acknowledge the ſame to be true as the fame are charged 


in the faid Information ; ; It appears unto them the ſaid Juſtices, 


That the ſaid Information and every Part thereof is true: And they 
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P. 1175. *the ſaid Juſtices do adjudge the ſame to be true accordingly. It is 


therefore conſidered and adjudged by them the ſaid Juſtices, That 
the ſaid Butter and every Part thereof 1s FORFEITED; And that One 
Moiety or Half Part thereof be diſpoſed to the Uſe of the Poor of 


the ſaid Pariſh of S“. Try in the ſaid Town and County, and the 


other Moiety or Half Part thereof be to the proper Uſe of the ſaid 


 Fdward Burrow. Given under nur Hands and Seals, at the Town 


and County of the Town of King/lon upon Hull, this 5th Day of 


A.. "OT. in the 34th Year of Ec, and in the Year of our Lord fg 


Mr. Marton. for the Defendant, infiſted That this Conviction 


ought to be quaſhed. {See 18 C. 2. c. 2. 32 C. 2. c. 2. § 9. and 


31 C. 2. c. 28.) 


The Butter was exported from Ireland to Liſbon ; and from L 


Von, re-exported to England, and imported here at Hull: Which 


(He intiſted) did not occaſion a Forfeiture of the Butter. There- 
tore this Conviction is wrong, in making it abſolutely forferted ; 


even though it mould be liable to the ener, Duty, and not to the 
lels. 


Beſides, the D RL IS 2 of th: Penalty is not agreeable to the Act 


of Parliament. 


Mr. N on, contra, in 8 Support of the Conviction. 


Triſh Butter, impor ted from Lifton or any other Place, is confiſe 
cateable, Dy 18 C. 2. C. 2. 32 C 2. C. 2. § 9. and 20 C. 2. C. 7. 83. 


All theſe Acts are to bs conſidered as one Law: And by them, 


All Ir; Butter, imported hither from any Place whatſoever, is for- 


Ferrable. juſt as much as if it was imported directly and immediately 
from Ireland. The Acts of Parliament would be nugatory, if they 


might be evaded by touching at the Ijic of Man, or any other Place. 


The Conviction 18 founded on theſe theee 3 of C. 2. And 


this Importation from Lijbon is not protected by the Act of 31 G. 2. 
c. 28, Which allows the Importation of Butter from Ireland into 


-Enoland during 6 Months, paying 4d. per hundred Weight; Be- 
caſo the Butter permitted by that Act to be imported mult be im- 


ported immediately from Ireland. 


He compared this Law to ſome others, where the Importation 


mult be dirty from the Place:—12 G. 2. c. 21. (An Act for ta- 


king off the Duties upon Woollen and Bay Yarn imported from 
Ireland to England;) 23 G. 2. c. 29. (An A to encourage the Im- 


portation 
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ten;) And 32 G:2.c 11,12. 
However, This Conviction was unneceſſary, and only ex majort 


cantela : For the Goods were actually and ispo foeto forfeited, by 
not being claimed and proved, &c, within 45 Hours. 


Mr. Morton was going to reply 


But Lord Mans#1ELD ſaid it was needleſs.— Here is no Suſpi- 


cion of Frand. If there had, it might be a different Caſe. It 


would not be worth while to go round by Liſbon, to evade the Act; 
and to pay 75. 8d. to avoid paying 4 d. And if it be within the 


Prohibition, it IS within the Permiſſion. 


His Lordſhip however propoſed to the Parties, That the Officer 


of the Cuitoms (Mr. Edward Burrow, Collector at Hull) ſhould. 
pay the Proprietor, (the Conſignee, ) the Value of the Butter at the 


Time of the Scizure, together with the Coſts. 


And, in Order to compromiſe the Matter, and ſave the bringing 


an Action, He ordered it to ſtand over from Saturday laſt to this 
8 


A Third Perſon having row named 26s. per Barrel as the Price N 
that Mr. Burrow ought to refund to the Conſignee of it; And Mr. 
Norton thinking that too much; the Compromiſe came to Nothing: 
For Mr. Norton thought! it better for his Client, to ſtand an Action, 1 


and ſuffer Judgment to go by Default, and leave the Matter to a 
Jury, upon a Writ of Inquiry of the n ſuſtained by the 


Seizure. 
Wneteupon Per Cur. | 
II CONVICTION Was QUASHED. 


The End of | Eaſter Term I 561, 1 G. 3. 


Trinity 


1 
Mr. Juſtice 


ſent till Thur- 
day 28th May, 
(the 7th Day 
of the Term.) 


F buejAay 26th 
May 1761. 


Foſter was ab- 


Trinity Term 


1 Geo. 3+ B. R. I 70 I. 


— 


Denn, ex dimiſſ. Lucas, ver/. Fulford. 


| — HIS was a Snecial Caſe, upon an Ejectment of Lands in Med- 


1 hey in Oxfordſhire, i 


(N. B. In Hilary Term laſt, this Court had ſtayed the Proceed- 
ings, till the Leſſor of the Plaintiff, who lived in Ireland, 


ſhould give Security for the Cots; although it was an Ejectment 


brought under the Direction of the Court of Chancery, where 


the Bill was retained till after Trial of the Ejectment; and Se- 
curity had already been given there: But zhat Security was only 
33 CST: 5 „ = 


At the Trial, the Plaintiff offered in Evidence, (for the Purpoſe 
only of reading ſeveral Depoſitions taken in a Cauſe in Chancery,) a 
Paper-Writing purporting to be a true Copy of a Bill in Chancery 
brought by the Plaintiff's Leſſor, againſt Theophilus Leigh and Others; 
(And it was proved to have been examined with the Record:) Which 
Copy ſo offered in Evidence was ritten CLOSE, on Two Sheets of 
Paper containing Forty OrFICE Copy Sheets in Quantity; and Each 
of the Two Sheets of Paper was STAMPED with a zriple Six penny 

Stamp only. 1 h 


5 And He further offered in Evidence Another Paper-Writing pur- 
porting to be a true Copy of an amended Bill brought by the Plaintiff's 


Leffor againſt the ſaid Defendants and Others, (proved likewiſe to 
have been examined with the Record ;) written alſo cLosk, on 
THREE Sheets of Paper containing Foriy four Or FICE-Coty Sheets 
in Quantity; And Each of the TUREE Sheets ſtumped with a 7riple 
Six-penny d tamp only, 5 e 
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* Proceedings in Courts of Law and Equity, and all Deeds Inſtru- 


tomed to be written and are now written.” 


irimty Term 1 Geo. 3. 


* 


It was objected « That ſuch Copres or © either of them ought not to P. 1178. 
& be read; 


becauſe ot PRoPERLY Ham ed, according to the Sta- 
« tutes.“ But a Verdict was given for the Elaintiff, ſubject to the 
Opinion of the Court“ Whether ſuch Copcs are PROPERLY AHatuped, 
« ſo as to intitle the Plaintiff to have read them in Evidence.“ It 


they are, then the Flaintiit to enter his Judgment: 8 then the 
Verdict to be void. 


It was firſt argued on TA 28th of April 1761. 


i\ 1 


E Si, tot the Plat ntiff— This 
ſeveral 


Queſtion depends upon the 
Stamp-Acts. The 5, 6 V. & M. c. 21. (now made per- 
vetual) lays *a Duty of One Penny upon every Skin or Piece of J Sed. 44. 
5 ellum or Parchment or Sheet of Paper upon which azy F Copy + See alſo 


any Procecdings whatſoever in any Court of Equity (hall be 1 in- 32G. 2. e. 
770 8 Or written. 35. . 10 


| which lays a 
„ be Duty; © 
The 9, 10 V z. c. 25. 5 euacde (to the End the King may ems ee 


fined to Courts 
not be deirauded) "ec That all Records, Writs, Pleadings, or other of 1a, only, 


„ jnents and Writings whatſoever, thereby charged, ſhall be ingro- 
led or written in Juch Manner as they have been uſually accul- 


And this i 1s 25 prin- 


cipal Statute on which this Queſtion turns. 


The Word © Copy” is not in this 64th Section. The bt = 
Caſe is of an examined Copy, not an Othce-Copy. The Rule of 


_ Ofice Copies is different in different Courts; viz. In Chancery, 90 


Words in a Sheet; In the Exchequer, 78; In this Court, 72: But 


cliſe Copies were only ſtampt with One double Penny Stamp; now 


indeed a triple Penny. 


And Copies of Deeds are generally produced and proved without $ 
any Stamp at all: Whereas this was ſtampt with a Stamp of Six 
Times the Value. | 


The only 1 of theſe Stamp-Acts i is to raiſe the Duty to che 
Crown: And this Stamp does that, and much more. 


Mir. Afton, contra. for the 8 agreed that the Queſtion : 
depends entirely upon the Stamp- Acts. 


The 5 & 6 VV. & NM. c. 21. laid the Penny Duty. 


The g, 10. H.. 2.-£...26.$.4.lazsQoe Penny upon every 
Sheet of Paper upon 5 any Copy of any Bill in Equity ſhall be 
ingroſſed or written. This was an additional Penny. 
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P. 1179. *cgection 49 directs every ſuch Sheet to be np ed before the Wri- 
ting; and with two diſtinct Stamps. 


Section 59 directs, that no ſuch Infirument or Writing not fo 

ſtampt Ec thall be given in Evidence, till as well the former Duty as 

the latter ſhall be paid. So that theſe two Stamps were to be ſepa- 
rate and diſtinct. | | 8 


The 28 G. 2. . 19. I 18. makes it lawful to ſtamp with One 
gencral new Stamp, equivalent to all the other ſeparate old Ones. 

The 32 G. 2 c. 35. has no ſuch Clauſe as that of § 64. in 9, 
10 ,. 32 75 25. But it 13th Section (Fo. 5 1 5.) directs all Paper Se 
thereby charged to be brought to the Starnp-Office and ſtampt Cc; 
and enacts that it thall not be available in Law or Equity, or be given 
In Evidence Or admitted i in any Court, unlels {0 trampt. 


Therefore Ee very Copy of any Bill in Chancery muſt be ſtam; pt 
with either the old or the new Stam dp. And this is not ſo ſtampt. 
Neither is it ſtampt ad vr; but, on the contrary 135. 0 4. Hort, 
if it be computed by the Shect, at 90 Words per Sheet: A Sheet 
is a known Quantity containing ſo many Lines, and ſo many Words 
in cach Line. 


LoRtD Maxsritrp—But how does it appear that it is is neceſſary 
that a Copy of a Proceeding in Chancery, give en mm [1 if es 
muſt be an OFFICE Copy? I ſhould be glad to hear 74:75 Point 
argued. For if that be nt neceſfary, the Duty is paid: If it be 

neceſſ lary, then it is 2 paid. 5 


Mr. Alien — The Practice is ſo. And the Acts of Parliament ſc ſay 
Every Copy of any Bill,” | 


Lord MaxsrIEILDP—An OrFICE- - Copy is, in the Rs Court and 
in the ſame Cauſe, equivalent to the Record: But in another 
Court or in another Cauje 1 in the fame Court, the Copy muſt be 
PROVED. 


Before the firſt Act which gave the ſingle Penny Duty, A Copy of 


Rl Proceeding 1 in one Court might 5 given h Evid nce in ano- 


J Seck. (4 ot ther, written as c%%e as the W riter pleaſed. And the 4 Clauſe 
9, 10 U. 3. which is profeſſediy intended to prevent Colluſion as to the Pro- 
3 ceedings of the Court does not lay a Word about Copies, Each 


Party 1 in a Cauſe in Chancery mult take an Oice-Copy of the 
adverſe Pleadings: But he may read the Draught of his own. 
Reading the %. e- Copy is equivalent to reading the Record 
itſelf. 45 
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It is not to be conceived that the Legiſiature intended to put the *P, I 180 


Parties to the Expence of 401. or 5 in taking out Office- 
Copies; only for the ſake of raiſing 184. or (upon the firſt Act) 
only a Penny to the Crown. | 


Mr. Afton obſerved that ſuch a Conſtruction would greatly leſſen - 


the Revenue. At this Rate, One "Three Penny Stamp w ould do for 
£431 
of W hole 111. 


Ar. Juſt . WILMOT - 800 N ou wou 11d have FoRT 34. Stam ps tor 
this Cue Copy of the Original Bull. 


Vir. en es: This! 1s what I inſiſt on. 


e D MANsSFIELD—The Act of Parliament did not mean to mw 


the Rule, as to the giving Copies mm Evidence: If it had, 


would have been a heavy Charge upon the Suitor. The- 


Practice of a Party's giving the Oftice Copies in Evidence, 


very often is to be accounted for, by their having thoſe Office- 
Copics in their Pofleſſion already: So that it is, in ſuch Caſe, 


even cheg er to them to uſe theſe than any Others. 


Mr. Norton, who was retained for the Defendant, urged the Loſs 


that the Stamp Duty would ſuffer, if this 85 thould be deter- 
mined againit them. | 


8 


It was therelore Ordered to be ſet down for further Argument on 
the firſt Day of this Term; with a particular Clauſe in the Rule 
(by Conſent) to prevent the Plaintift's being delayed in bringing a 


new Ejectment, in Caſe the Court's Opinion {ſhould be againlt 3 


Which Day elt now come, and the Carli 1 


Mr. No ton ſaid He ſhould have hoped to have 6565 bie to 

ſu upport the Ob; jection, if it had come out, upon Inquiry, that the 
Vage of the crump<Office had been uniform and conſiſtent, ever 
ſince the making of the Act. in requiring cloſe Copies to be ſtampt 


in this Manner. 


But He acknowledged, that upon Examination into the Facts, it 
appeared that there had been no ſuch uniform Uſage ; but, on the 
contrary, different Uſages, and even different Opinions amongſt the 


Commifſſioners themſelves; Therefore unleſs the Court would cou- 
ple ſome of the Sections with each Other, He was afraid He could 
not ren to ſupport the Objection. 


Lord 


—— 
2 
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* P. 1181. Lord Mavsritr.p—Certainly, the Act of Parliament took up the 
Matter on the Foot upon which it Hen ſtood. And At the Time 
of making thcſe Acts, there were #209 of Copies of Proceedings: 
One Sort was a claſe Copy, which might be given in Evidence, in 

another Court; The other Sort was an Offce-Copy ; and this was 
equivalent to the Record itſelf, when made Uſe of in the ſame gals 
and in the fame Cauſe. This Ofgice-Copy was then fixed at a © 


tain determinate Number of Words in a Sheet, in order to ISI 


the Fees of the Officers of the reſpective Courts : But Copies to be 


given in Evidence might, at that Time, be written as cloſe as the Wri- 
ter ple :aſed, Thus the Stamp- Acts found it. And tl hey did not mean 


to alter the Manner of maki: 2g Copies to be given in Evidence, or 


to fix them to lo many Words in a Sheet : They only meant to pre- 


vent any Fraud upon the Stan p- - Duties with regard to the OprI E 


(otties, by the Parties compounding with the Officers for their Fees, 
and then v. riting more than the uſual N umber of W. ords 1 in a Sheet 
Of them. =} 


Per Cur. Let the Pos EA be delivered to the PLainTIFp. 


Fenn, ex dimifl. T'yrrell ct al'. very. Denn. = 


R. Gould, of Counſel for the Leſſor of the F ine in this E .- 


ment, had obtained a Rule upon Mrs. Magdalen Campbell, the 


Tenant in Poſteiſion of the Premiſſes in queition, for Her to ſhew 


„A like Rule Cauſe x Why the Service of the I jectment in this Cauſe, which | had 


” OR been theretofore made upon a Woman who had /aid her Name was 
Cauſe why a 


+ areceding Mag daten Cainpbell, at the Time when it was lerved upon Her at the 


Service of an fuid Magdalen Campbell s Houſe, ſhould not be deemed good Service 


Ljecamezz upon the ſaid Magdalen Campbell Herſelf ; and why the Leſſors of 


upon a Ser- 


erf in de the Plaintiff sh ould not have Leave to tign their Judgment againſt. 
Houſe of Ove the Caſual Ejector, on Weaneſday next, in Default of her Appear- 
ares Te ance : In which Rule it is further Ordered that the Leaving a Copy 


pant in Poſ- 


ſellon, nod d Of this Rule at the Houſe of the ſaid Mc gaalen Campbell, with fome 


not be deemed Perſon there; or if no One can be met With, Aſfixing a true Copy 
a good "= 


vice of 
os a on the ſaid Magdalen C Campbell 
tlie 2d Day of 
this Term, in a Cauſe of Gradright, n 7 7 Demiſe of Methold, v. Veright : On it's eppearing that Harkins 
and his Wif. Both Kept out of the Way, to prevent their being perſonaily lerved. 

1 if tne Rue were not thus made with a N ee, the Plain iff muſt loſe the Aſ.zes. 


The ſaid Rule was now made abſolute: upon producing a an Affi- 
davit I hat Magdalen Campbell was either not at Home, or (if at 
Home) was denied; and that her Servant- -Maid was at Home, but 


2 Could 


„ 2 SONG 
ot IE nr OS ASI 


„of it on the Door thereof; ſhall be deemed good Service thereof on 
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ee could not be ſerved; whereupon a Copy of the Rule was fixed P. 1182. 
ee on the Door of the Houſe;” And moreover, ee that at a ſubſe- 
& quent Day,” (upon a Doubt Whether what had been already 
done was ſufficient,) © the Maid being at Home and opening the 
«© Window, but refuſing to open the Door, and denying that her 
9 6 Miitreſs was at Home, Ang:her Copy was affixed on the Door, 
5 & and the Maid was told the Effect of it; and another Copy ca 


% thrown: in at the Window ; and. the Origi nal Rule Was . 2707 to 
ee the Maid. 


* 


Por Cur. RULE made ABSOLUTE. 


Rex ve rf. Darbyſhir e. di, fler 


27th May 
1761. 


5 0 HIS Was a Caſe from NMaræoichſbire Aſſizes. 


The Defendant was or ivinally indicted at the Quatter-3 Seſſions hol- 
dien at Hartig on the 4th of April 17 58, for refulins to take upon 
Himſelf the Office of Conſtable of and = the MANOR of Birmmg- 


ham, having. been duly nominated and elected thereto. & he 
Indictment tet forth, Ihit at a Court Leet holden W di 2 18th 
 OFiver- 31 K. 2, in and for the Ma NOR of Birmingham, The Je 
fendant, according to the Cuſtom of the ſame HCA „Was as duly: no- 
[2 minaed and elected by the Jury, One of the Conſtables of the ſud 
. MANOR of ! zr bas for the Year then next enſuing; He then 
being an lnhabitane and Reſiant of and within the ſaid Manor. and 
being a fit Perſon ſo to be nominated and elected, and a Perton lia- 
ble to be nominated and cle&ed to the {aid Office. That the De- 
fendant had Notice Sc. That the Steward certified his A Appointment 
to a Juſtice of Peace; by whom He was ſummoned to appear on 
15 Ec at Sc, to take the Oath of Office as Conſtable nominated. and 
of elected of and for the faid Manor of Birmins ba; as aforeſaid. That 
ht although He perlonally appeared : cording to the Summons, and 
Was then and therc require: d by the ſaid Juſti ce totake the ſaid Cath 
of Office of Conſtable of at 2h. for the ſaid 37 


according 1 the Nomination and ie ELON Mi 


ue, of Birimmmsbam 
rela, He unlawfally 
wilfully and contumacioul}; un . CEL and refale to take it, and to 


be duly 1worn into the ſaid Oihce, and to take it upon Him. There 
was a ſecond Count in the ae alledging that He Was per- 


ſonally preſent in Court at the Leet; and being required by the 
Steward to be {worn and take the Oilice upon hin n, neglected and 
refufcd Fe. | 


This Indictment being removed hither by Cortiorari, the Defen- 
dant pleaded “ Not guilty: And t the Cauſe was tried at Warwick 


| Summer- Aſſiſes in Augujt 1759, before Ld. Ch BR. ar hor. 
PART IV. Vor. II. 6 VI It 
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* It appeared upon the Evidence, That the Facts laid in hs In- 
dictment were true; And that the Defendant was a fit Perſon to be 
nominated and elected as oforeſaid ; and liable to ſerve the ſaid Of- 
tice of Conſtable, UuNLEss diſcharged or exempt therefrom by reaſon 
of the Certificate and Afiignment "thereof herein after mentioned : 


W that the Uſage at Birmingham has been, annually at the 


Court Leet there. to elect two Conſtables for the Manor of „i 


_« mimgham generally, and one Conſtable for the Hamlet of Der:- 


„ fend (a dittinct Vill within the ſaid Manor) particularly.“ 


T hat the MA NOR of Birmingham extends itſelf | into and comproe- 


ends the ac hole Town and Par b of eas dana. and aſe th card 


1 lamlet of Deritend. 


That the Conſtables ſo elected for hs {11d Manor of Pirmin g hai 


generally, have Juriſdiction and Authority, as Conſtables, not only 


throughout the ſaid Town and Pariſh of Eirmin gham, but ALSO 
wWwithn and throughout fe ſaid Hom#/et of Deritend. 


T hat the Conftable of . 19 eleQed out of the Inhabitants 


of Deritend only: And the Conſtables fo elected for Ve ted parti- 


cularly, and the ſaid Conitables fo elected for the ſaid Manor of Bir- 


mingham have ſeverally equal and concurrent Juritdiction within the 


ſaid "I: amlet of Der Lend. 


That the Defendant had a Cx RTIFICATE according to the Sta- 
tüte of 16,11 #7; z. e. 23. diſcharging One Plowden Fernett from 
all Pariſh Offices w ithin the Parith of Birminghan ; and an Aſ- 
fignment thereof, ſigned and executed on the ſeveral and reſpective 


Days of the Dates thereof reſpectively : And the fame was duly 


inrolled according to the Statute; and had not been before at- 
honed. | 


"Town this Caſe, The Queſtion oſery ed for the Opinion of His 


Alajetly's Court of King's Bench, is 


«© Whether the ſaid Job Darb»ſhire; upon the Circumſtances 


of this Caſe, is, notwithſtanding the as ara guilty of the hs 


* dictment, or not guilty. 


Mr. Serj ri. ROY for the King, argued that He is not exempted 


from ſerving Lbs Oilice herein deſcribed. 


The Dilcharns is {by the AQ) from all «PARIS and Ward 


rern within me Lariſh or Ward wherein the Felony was com- 
mitted. But the Limits of 75¹6 Man's Office extend BEYOND Te 


Pariſb 
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* Pariſh 5 of: Birmingham : Thereſore this is not a PAx ISH Office. P. I 134. 


And there is no ſuch Diviſion in this Place, as a Ward: Therefore 
no WarD Officer. 


But a CONSTABLE is f a Pariſb-Officer at all. It was a Com- 
mon-Law Office, before Pariſhes exiſted. Conſtables were, by 


Common Law, Conſervators of the Peace. The Office is as an- 
„ cient as Turns or Leets; 4 Li. 265. 


Therefore more ancient 


than Pariſhes. 


A Pariſh is not a C Low Dip ifi 4%; but an Eccle 22 aftical 


One: And ſo it was aflerted, in Freeman's Rep. 228. in the Cate of 


Adeſon v. Sir © obn Otwoy, by Mr. Juſtice Atkins. And in Mich. 


10 W. 3. An Appointment of a Conſtable was * quaſhed, becauſe ö Mente Halt. 


it was not alledged in the Order,“ That He was an Inhabitant of 
the Liberty,” but only © of the Pariſh.” Caſes temp. V. 3.2 50. 


Anonymous. 


Here, this Man i is en Conſtable i in . for the Maxon of 


Birmins Dam. 


The Office of Conſtable is always annexed 10 4 J, not to a 


Pariſh. But the Fe ny, in this Caſe, was committed | in the Va- 
| * of B: 7, 1ngham, not in the Vill of Deritend. 


: Mr. Caldecott, for OP Defendant: Hie is af leaſt a*PArIsn- 


Officer, (whatever more He may be;) becauſe his Office extends 


throughout the whole Pariſh of Birmmgham: And He is an Inhabi- 
tant of the Pariſh of Birmingham. Therefore, though He be al/9 
Conſtable of the MaxoR which includes the Pariſh; yet He is cer- 


tainly a Paryh Othcer, notwithſtanding that greater Extent of his 


Juriſdiction or Power. 


This AQ; is to be b e And it has been deter- 


mined on + 3, 4%. & M. c. 11. That ſerving the Office of + It was on 9 
«© Conſtable tor a City at large, (though he was appointed by the! 


« Corporation, and exerciſed it throughout the whole City,) gained je 


Betw.en the Pariſhes of St. Maurice and St. Mary Calendar i 771 Wi n- 
cheſter. 


He cited P. 118 2. B. R. Rex v. * 222 R 
ties of the Highways of the Pariſh of St. Leonard Shoreditch, Who 


Was appointed by the Truſtees under the Act of Parliament, and not 
choſen by the Pariſh: Yet it was holden to be a Paryſo- Office , and 


That this Act ought to receive the moſt liberal Conſtruction.” 


ln 


at e 8 
a Settlement in the Pariſh where he inhabited.“ 2 Strange 1014. Reply.) 


— 
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P. 1185. 


from Pariſh and Ward Offices; 


"A pu” lie annual Office, thn th Pa; rifh: 
PaRien Opzces ; nor is confined to them, 2 


tha was ſtrictly and properly A Pari 5 Of ce. 


* 


In the Liberty of Heſtninſten, the Conſtables are choſen by the 
Burgeſles for the Liberty of IWeſimin. en, and act throughout the 
Whole Liberty: Yet they always enjov the Benefi; of thele Certi- 


1 
4 
Hed e 35 


This Caſe is executing an Office zu the Pariſh wher 


e the Man 


lives; and is certainly within the Intention of the Legiſlature: For 


the Act of Parliament directs the judge to cer tity 1 in what La arllh or 
Place the Felony was commited. 


Mr. Serj. Hewitt, in Reply—The Reward 1s only a Diicharge 
and from no Others, 


As to 2 Strange n ee upon the Words of the Act 
of Parliament of 9, 10 W. 3. c. 11. Which only requires exccuting 


It FRA not at all {peak of 
as This is. 


As to the Caſe of Rex v. Davis The Man was choſen, ee 


under an Act of Parliament for 4 5 king the! 1:2 Ways of that Pa- 
rh, Collector of ſuch Highway Rate within the Parith : S0 that 


In Weſtin „er, I believe che Conſta! les are a} ppointed for a par- 
ticular Lal, 7204. for e in general. 


The preſent Caſe, moſt manifeſtly, is noe confined to the Pariſh 
where the Felony \ vas committed: Which, by the Act, it ought 
tobe; For it is clear that the Act docs not mean to extend it further 


than that Limit. 


T.nrd V. ANSPIFI Cake only Queſtion upon this Cafe is 


bet ie the: e Conſtab] I oy the Me aner of Bir IE Han! 18 PARIS 71 


This Term berge : 


erciſed 77; the Pariſh: If it did, 
t::;gh-Snerift of the County. 


does not include "ery Of Fice 


\W CA 


t mi, ght even fake 1 in tio Ale of 


A Pariſh Officer 18 relative to the Pariſh, and confined to the 
Pariſh only. A Conſtable of a Pariſh may be called a Pariſh Offi- 
cer: But this Man has a much larger Juriiciction than the Parith 
only : For He has a Juriſdiction over the whole Manor, Which ex- 
tends much beyond the Pariſh ; And the Parith is only a PART of 
that Diſtrict over which it is to be excrciſed. And the A does 


mot intend the Certificate to be a Diſcharge from an Office, where- 


; ES 8 


F 
; 
N 
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* of the F Functions are to be exerciſed out of the Limits 7 the P. 1186. 


Pariſb. 


This Man cannot be eſteemed a Pariſſ-Officer, either from the 
Ori gin of his Office, or the Nature, or the Exerciſè of it. 


Mr. Juſt. Dian it had been ſtated © That the Manor of 
Birmingham and Parifh of Birmingham were co-extenfive,” this": 
Certificate might have been a ſufficient Diſcharge. But this is ſtated 
quite otherwiſe, namely That the Jurdiſdiction of the Conſtables 
elected for the Manor generally, extends not only throughout 
« the Town and Parith, but ALSO within and throughout the Ham 


0 let of Deritend.“ 


The Act only meant to excuſe the Proprietor of the Certificate, 


from ſerving Pariſh and Ward Offices within the Pariſh or Ward 
where the Felony was committed ; and not from Offices to be ex- 


erciſed ot of the Pariſh or Ward. If fo, this is of an Office within 
the Words or Meaning of the Act of Parliament, upon this State 
of the Cate now before Us: For this is not an Office of Conſtable 
in and for the Pariſh; but in and for the Manok, which is more 


_exten/rve than the Pariſh is; and a different Species of Diviſion too. 
One being Eccleſiaſtical, the other Civil. 


Mr. Juſt. Wine r A of Parliament means theſe 88 


tificates to be Exemptions from ſuch Offices only, the Functions of 
V hich are confined within that Sort of Diviſion which is now called 


a Pariſh, which is not a Civil, but an * Eccleſiaſtical Diviſion. 


No ſuch Species of Diviſion was known at * Common Law : The -V Freeman's 


Temporal or Civil Diviſion was into Vs, not into Pariſhes. 


And this Office 1 now de our Conſideration, as the Caſe 1s ſtated, 


could be only a partial Exercite of the Functions of this Office, 
dt hen the Pariſh of Birmingham: For He could only exerciſe within 


the Pariſh of Birmingham, the Functions of ſuch Part of the Ju- 


riſdiction as the Limits of the Pariſh extended to; but not thoſe of 


the Reſt of his Juriſdiction which lay beyond the Limits of it. Con- 


ſequently, the Exemption He could pretend to claim under this Cer- 
tificate could be, as this Caſe is ſtated, only partial: But it would 
be a4/urd to conſtrue the Act to exempt him from ſerving the ſame 


indentical Office within the Pariſh, and yet leave him liable to ſerve 


"20 in the Hill. 


Mr. Caldecatt's Caſe cited from 2 Strange is very ſtrong for the 
preſent Opinion of the Court. That Caſe was upon the Certificate- 
Act of 9, 10 W. z. c. 11. The Queſtion was Whether executing 


<< the Office of Conſtable for the City at large gave a Certificate-man 
PART as Vor. II. 6 N 4 6 


| Reports 228, 
per Atkins, 
accord”. 


L Hm 
rr 
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9 f. 1187 


« xa Settlement in the Pariſh wherein He inhabited and exerciſed 11: 
And it was holden “ That He did acquire a Settlement thereby.“ 
But it was ut treated as a Parochial Office: It was enough, that 
it was an annual Office exerciſed within the Pariſh; which was ſuffi- 


0 ient to bring it within at Act of Parliament, though 1t was not a 
Parochial Office. 


And as to the Caſe of Davis the Collector of the Highway-Rates 
of St. Leonard s lt turned lingly upon an Act of Parliament pecu- 
ar to that Pariſh. 


That of 57. Maurice in Wincheſter was indeed about an Office in 
the City in general; And this is an Office in the Manor in general : 
But the Queſtion did not there turn upon it's being a Parochia! 
Oflice, or not; it being ſufficient that it was an Aunuul One. 


Per Cur. unanimouſly, . 
Let the Pos TEA be delivered to the Proſecutor; 
And let JUDGMENT be entered for the King. 


Campbell Efq; verſe. Cumming and Anothe: 


Scire [acias being brought aga at Bail, The t plea- 


ded thereto, That the Principal died before the Return of the 


<6 <« Capins ad jatisfaciendum.” The Return of the Ca. a. being there- 
upon ſet forth in the Replication, it appeared to be returnable “on 


* Thurſday next after Eight Days from the Day of the Purißcation 


« of the Virgin Mary.” the Defendant demurred, generally, to 


the Replication.“ 


Mr. Ser j. Nares, on Behalt on he Defendant; ed that the 


Proceedings were irregular : For the Word “ from” Is excluſive ; 
and conſequently the Writ is not returnable till in Vacation- time, 
(even a Week in the Vacation.) 


And as W was a Proceeding by Bill, the Scire facias muſt bear 
T; eſte on the Day of the Return of the Ca. Sa: Which therefore will 


be in Vacation- . too. 


It ought, He ſaid, to N been made n * on J. hurſday 
% next after the Odluve Ec.“ And He cited a Caſe of Grraler v. 
#4 bite, 24. 3 6. 2. B. R. 2 


Mr. 
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* Mr. Yates, contra, for the Plaintiff, inſiſted that it was right and * P. 1188. 
regular, in true and even | riet Computation: And, were it other- f It was ſo. 
wile, Yet as it was an 1 crate and not upon meſne Proceſs, the For the Puri. 
Writ of Ca. ja. would 7297 be void, but only liable to be ſet aſide upon 925 1 
Mation, for Irregularity. And He Cited _— ate of Shirley v. M, ght, that, either 
1 Salk. 273. Where it was holden “ That the Sheriff who had let oy e 
6 his Pritoner eſcape, {10uld not ke Aden tage of a Want of a ogy Nang 


% Seire facias to ground the Ca. Sa. upon, which had 111 20 poft r, 2 0 FE Ig 


i 72 „ Q 
< gem of annum.” Jay. bext 
| | | aſter in Oc- 


| | ta ve of it, ws 
The Whole Count were very ele arly and unanimouſly with Mr. = 12th of 


TN Rs in bot 9 Foints; and accordingly gave 


JUDGMENT for the PLALINXTIF T. 


Sarah Nickle fon « ver}. Stephen Croft. 


CT IIS was x Queſtion, (upon the Maſter's Report, % Whe- 


c ther there were, or were not, more Counts inſerted in the 


WE Deck a than were e . 


It was a Declaration Ii pon a Policy of 53 conſiſtin o of Seven 


Counts; 11t. for a %, Loſs, on aPolicy ſubſer bed by the Defendant 
 Himſeif; 24 for an Average Loſs, (averred to amount to 637. 4s. 
56 d.) on a Policy ſubſcribed by the Defendant himſelf; zd. for 6/. per 
Cent. to be returned, (it being averred © That the Ship departed with 
_ « Convoy,”) on a Policy 22 ribed by the Defendant himſelf; 4th, 


5th and 6th, exactly the tame with 1ſt, 2d and zd (reſpectively,) 


with bs Di i#ference only, that theſe three laſt Counts alledged the Po- . 
licy to have been Juberivea by One Manoel Francis Silva, the De- 
 fendant's then Agent Haclor or Servant in that Behalf by Him duly 


authorized appointed and deputed for that Purpoſe; 7th. for Money 
had and received to the Plaintiff's Ule. The Maſter (Mr. Owen) 
thought that Four Counts were ſufficient ; . either the Three 


firſt with the laſt; or elſe the 4th, 5th: and oth, together with the 
Taſk. 1 5 


Tur Cour agreed with Him 1 in Opinion. 


Lord 13 On a Declaration for a fetal Loſs, You may 
recover an Average Loſs: Yet I would not tie the Plaintiff down to de- 
clare only for a total Lots; but leave the Plaintiff at Liberty to de- 
clare H Ways. And the latter Method 1s often of Service to a 
Defendant, by pointing out the particular Aver ago that the Plaintiff 
goes for. 


But 


— 


Trinity Term 1 Geo. 3. 


*P,1189, But it is unneceflary to declare double, with reſpect to the Signing 
of the Policy; that is to ſay, Once as upon a Policy ſigned by the 
Deſendant himſelf; and again, as upon a Policy ſigned by his Agent 
for Him. One ale of theſe two Methods of declaring is ſufficient : 
And the better Way is to declare according to the Truth; that is, 
upon a Policy ſigned by Silva, as Agent for the Defendant duly au- 
thorized by Him in that Behalf. 


Tur Rox at laſt ſettled by the Court, was for ſtriking out the 
three firſt Counts (which alledged the Policy to be ſigned by 


the Defendant Himſelf:) But without any Payment of 


Coſts, as this Manner of declaring was ſaid to be uſual. 


5 a | Rex De. John Morris. 

mm HE Defendant having been convicted of wilful and corrupt 
Perjury, in an Anſwer in Chancery, Lord Mansfield (who tried 
bim) made his Report on Tuęſday the 14th of April: In doing 


which, He ſtated an Objection to the Evidence, which had been 
made by the Defendant's Counſel at the Trial, viz. © That there 
« was no Proof of the IDENTITY of 7he Perſon who ſwore the 


« Anſwer, nor even Proof that any Perſon at all ſwore it.” This 


Objection, He faid, He had over-ruled at the Trial; thinking it 
ſufficient that the Hand of the Defendant and the Maſter were pro- 
ved. But He deſired to have the Opinion of his Brethren upon this 


Point ; that the Defendant might have the Benefit of the Objection, 


clared Himſelf to be ſill clear in his former Opinion.) 


if it ſhould ſeem to them to have any Force in it, (though He de- 


+ Mr. Juſtice I Mr. Juſt. Den1soN and Mr. Juſt. WiLMorT entirely concurred 
"Or OO with His Lordſhip; And they were All Three clearly and unani- 
then edDlent, 


404 Barbs. mouſly of Opinion, That as the Name ſubſcribed to the Anſwer was 


proved to be bis Hand-writing, And Maſter Bennet had proved that 3 


the Jurat was ſubſcribed by Him (the Maſter,) As being ſworn before 


Him; This was /'-ffictent Prof That He was the ſame Perſon,” 


and alſo That He actually Amore it. For the very Reaſon why the 
Court of Chancery (ſome Time ſince) made a General Order 
«« That all Defendants ſhould /n their Anſwers,” was with the 


very View to the more eaſy Proof of Perjuries in Anſwers.” And 


as to the actual Swwearimg,—lIt is, in the Nature and Courſe of Buh- 
neſs, quite neceſſary to take the Jurat', atteſted by the proper Per- 


ſon before whom the Oath ought to be taken, as ſuffic:er.t Proof of 


it's being adually fworn by the Perion, fo far (at leaſt) as to put it 
vpon him to ſhew or to raiſe a reaſonable Suſpicion ** That he was 
« per/onated;” as it would otherwiſe be almoſt impoſſible to con- 
vact any one of Perjury committed in an Anſwer in Chancery, 
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Trinity Term 1 Geo. 3. 


* ſohn Enys Eq; Executor of Samuel Enys Eſq; ver /. *P. 1190. 


Iſaac Donnithorne, Executor of Nicholas Donnithorne. 


Hs was an Action of CovenANT brought by the Executor 
of the Leſſor, againſt the Executor of a deceaſed Joint-Leſſee. 


The Declaration ſets forth an Indenture made on the roth of Oc- 


tober 1735, between the ſaid Samual Enys (the Plaintiff's Teſtator) 


of the one Part, and the ſaid Nicholas Donnithorne deceaſed, and 
One Joſeph Donnitborne on the other Part, (the Counterpart of which 


.muel Enys, for and in Confiderdation of the Sum of Twenty Guineas 


Indenture, ſealed &c, he brings into Court,) whereby the ſaid Sa- 


paid to him by the ſaid Nicholas Donnithorne and Foſeph D. or One 


of them, and 40% for and in Conſideration of the yearly Rent and 


other Reſervations CovENANTS and Agreements therein after men- 
tioned and comprited on the Parts and Behalf of the ſaid Meholas 


D. and Jeſeph D. and Either of them, their or Either of their 
Executors Adminſtrators and Aſſigns, to be paid obſerved and per- 


formed, Did demiſe unto the ſaid Nicholas Donnithorne and Joſeph D. 
their Executors Adminiſtrators and Aſſigns, All that &c, then in the 
Tenure and Occupation of the jaid Nicholas D. and Joſeph D. or One 
F them, their or One of their Agents or Servants; HABEN DUM to 

the ſaid Nicholas D. AND Foſeph D. their Executors Adminſtrators 
and Aſſigns, FROM be firſt Day of March LAST PAST, for 50 
Years then next enſuing, it the ſaid Samuel Enys and Richard Plint 


or Either of them thould happen fo long to live, and the then pre- 
ſent Term and Eſtate of the ſaid Samuel Enys therein ſhould fo long 


continue; THE SAID TERM TO COMMENCE AND BEGIN from and 
immediately after the Surrender Forfeiture or other Determination of 
the ſaid Leaſe or Demiſe of the ſaid Premiſes made and granted by 
him the ſaid Samuel Enys to them the ſaid Nicholas D. and Foſepb 
D. and bearing Date the 27th Day of February 1728; They the 
ſaid N. B. and F. D. their Executors Adminiſtrators and Aſſigns 
yielding and paying therefore Yearly and every Year during the ſaid 
Term hereby granted, AFTER the Commencement thereof, unto the 
ſaid Samuel Enys his Executors Adminiſtrators and Aſſigns the yearly 
Rent Ec, at &c; The firſt Payment thereof to be made at or upon 
uch of the ſaid Days as ſhould firff and next happen AFTER the 


CoMMENCEMENT of the ſaid Term. And the ſaid Nicholns Donni- 


| thorne and Joſeph D. did in and by the ſaid Indenture, for themſelves 


and Either of them, their or Either of their Executors and Admi- 
niſtrators, COVENANT promiſe and agree unto and with the ſaid 


Samuel Enys his Executors Adminiſtrators and Aſſigns, That they 
the ſaid Nicholas D. and Feſeph Donnithorne ar One of them, their 
60 r 
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P. 1191. * o One of their Executors Adminiſtrators or Aſſigns ſhould or would 
from Time to Time and at all Times during the ſaid Term, arTER 


the Commencement thereof, well and truly pay or cauſe to be paid 


unto the ſaid Samuel Enys his Executors Adminiſtrators or A.- 


ſigns, the abovementioned yearly Rent Cc; and allo ſhould and 
would from Time to Time and at all Times during the faid Term, 
AFTER the Commencement thereof, well and truly yield pay clear and 
diſcharge all and all Manner of other Charges &c. And the faid Ni- 
cholas Donnitborne and Fojeph D. did in and by the ſaid Indenture, 


for themſelves and Either of them, their and Either of their Exe- 


_ cutors and adminittrators, jointly ands$EVERALLY covenant promiſe 


and agree unto and with the ſaid Samuel Enys his Executors Admi- 


niſtrators and Aſſigns, That they the ſaid Nicholas D. and Joſeph D. 


or One of them, their or One of their Executors Adminiſtrators or 
Aſſigns ſhould and would from Time to Time and at all Times du- 


ring the ſaid Term, AFTER fe Commencement theresf, well and 


ſufficiently repair & Sc. Then it is averred that the ſaid Somuel 
Enys, at the Time of the making of the ſaid Indenture, was law- 


fully poſſeſſed of the Reverſion of the ſaid demiſed Premiſſes, ex- 


pectant on the ſaid Demiſe made and granted by the ſaid Samuel to 


the ſaid Nicholas D. and Fojeph D. by the ſaid Indenture bearing 


Date the faid 27th Day of F ebruary 1728, for the Reſidue of a cer- 


tain Term of 99 Years commencing on the 15th Day of January 
in the Year 1711, then to come and unexpired, and determinable 
on the ſeveral Deaths of the ſaid Samuel Envs and Richard Plint, 
by virtue of a certain Demiſe of the ſaid Premiſſes with the Appur- 
tenances made on the ſaid 15th Day of January 1711, by Hugh then 

Lord Viſcount Falmouth to the ſaid Samuel: And it is further aver- 


red, that the ſaid Richard Plint is ſtill living, and that the Eſtate 


and Term ſo demiſed to the ſaid Samuel doth ill ſubſiſt. The 


Plaintiff then avers that the Leaſe or Demiſe mentioned in the In- 


denture now brought into Court to have been made by the ſaid Sa- 


muel Enys to the ſaid Nicholas D. and Foſeph D. did end and expire 

and determine on the firſt Day of March 1738. Then the faid Fohn 
_ Enys (the Plaintiff) further ſhews that the ſaid Nicholas Donnithorne, 
being ſo as aforeſaid poſſeſſed of and intitled to the Premiſſes by virtue 
of the ſaid reſpective Demiſes made by the ſaid Samuel as aforeſaid, 

DIED on the 10th of December 1737 ; having firit duly made his laſt 
Will and Teſtament, and conſtituted One Fames Donnithorne and 
the ſaid Iſaac Donnithorne (the now Defendant) Executors thereof. 
That the ſaid James and Jſaac afterwards duly proved the fame, 


and took upon them the Execution thereof. That the ſaid Joſeph 


| Donnithorne (the Co-Leſſee) after the Deceaſe of the ſaid Nicholas, 
and after the Expiration of the ſaid Leaſe or Demiſe by the ſaid In- 
denture bearing Date the 277 of February 1728, to wit, on the 
2d of March 1738, entered on the ſaid Premiſſes, by virtue of the 


faid Demiſe by the Indenture now brought into Court; and was 


thereof 


h — —-— 
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Trinity Term 1 Geo. 3 
thereof poſſeſſed for the ſaid Term 7 as aforeſaid Os d by the ſaid *P, 1192» 
Indenture now brought into Court, in Forin aforeſaid, determinable 
aforeſuid; the Rev 22 thereof with the Appurtenances for the Re- 
ſidue of the aforeſaid Term of 99 Years, belonging to the ſaid Sa- 
muel Enys and his Aſſigns. That, being fo poſſeſſed, the ſaid Sa— 
muel Fnys afterwards, to wit on the firit Day of November 175 , 
made his laſt Will and Teſtament in Writing, and thereby appointed 

the ſaid Jh Enys (the Plaintift) Executor thereof; and afterwards, 
to wit on the ſame Day and Year, died fo poſſeſſed of and in his faid 
Reverſion with the Appurtenances in Form aforeſaid : And the ſaid 
Yoon Enys (the Plaintiff) duly proved the ſaid Will of the ſaid Sa- 
muel, and took upon Himſelf the Execution of it, and thereby be- 
came and was pofleſſed of and in the ſaid Reverſion with the Ap- 
purtenances, for the Reſt and Reſidue of the ſaid Term of 99 Years 
then to come and unexpired, determinable as aforeſaid ; and ſtill 
is thereof poſſeſſed. That the ſaid James Donnithorne, after the 
Death of the ſaid Nicholas, to wit on the 1ſt of December 1755, 
died; And the ſaid Iſaac Donnithorne (the Defendant) thereby be- 
came and is the /ole ſurviving Executor of the ſaid laſt Will and 
5 Teſtament of the ſaid Nicholas. Then the Plaintiff John Enys ſays 
| I that Je being ſo poſſeſſed of the ſaid Reverſion with the Appurte- 
. nances as aforeſaid, afterwards, to wit on 12th December 1759, (be- 
ing 1 December 1759. O. S.) 2401. of the ſaid yearly Rent of 8-/. 
for three Years of the faid Term of 50 Years elapſed and run out 
nee the Death of the ſaid Samuel Enys, and ended at and upon that 
Day in the Year laſt mentioned, at that Day in the Year laſt men- 
tioned became due owing and in Arrear 79 the ſaid 7% u Enys the 
Executor and now Plaintiff, . in Form aforeſaid : 
And that the ſaid Necholas and Joſeph, in the Life-time of the ſaid 
£ Nicholas, or the ſaid Joſeph ſince the Death of the ſaid Nicholas, or 
— the ſaid James in his Life- time, or the ſaid ac ſo being the Ex E- 
cr of the laſt Will and Teſtament of the ſaid Nicholas as afore- 
ſaid, have not, nor hath Any or Either of them or any other Perſon 
or Perſons paid the aforeſaid 240 J. or any Part thereof to the ſaid 
Jobn Enys according to the Form and Eject of the aforeſaid Covenant 
of the faid NicuoLas by HIM made in Form aforeſaid ; But the 
Payment thereof They and Each and Every of them have hitherto. 
wholly neglected and refuſed, And the ſaid 240 J. and every Part 
1 thereof ſtill remain and are in Arrear due owing and unpaid to the 
= - ſaid” John Enys, contrary to the Form and Effect of the ſaid Inden- 
$S ture 5 of the aforeſaid COvEN ANT of the ſaid Nicholas on this be- 
F half as aforeſaid. The Declaration then ſets forth that in the ſaid 
b Demiſe of the Premiſſes made on the 1 1th of January 1711, by Hugh 

Lord Falmouth to the ſaid Samuel, and under which the ſaid Samuel 

was poſſeſſed and intitled at the Time of the making of the Inden- 

ture now brought into Court, there is a Reſervation of the yearly 

Rent of 5 J. payable ycarly _uring: the ſaid Term ot 99 Years ee” 

minable 


hem edi 
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* minable as aforcfaid, unto the ſaid Hugh Lord Viſcount Falmouth 


his Heirs and Aſſigns at &c; And that on 15th October 1759. N. S. 


(being Michaclmas-Day O. S.) 15/7. of the faid yearly Rent of 5 /. 


for three Years of the ſaid Term of 99 Years, became due and owing 


unto Hugh now Lord Viſcount Falmouth, to whom the Reverſion of 
the ſaid demiſed Premiſſes, ſubje& to the ſaid Term of 99 Years, 
ſince the making of that Demiſe has duly come; Whereof the ſaid 
Tjaac, ſince the Death of the ſaid Nicholas, and James, had Notice: 
Yet the ſaid Iſaac hath not yet, nor have or hath any other Perſon 


or Perſons yet paid the ſame or any Part thereof to the ſaid Hugh now 


Lord Viſcount Falmouth ; but the ſaid 1/aac hath therein wholly 
failed; and the ſame and every Part thereof {till remains and are 
wholly due and owing and unpaid to the ſaid Hugh now Lord Viſ- 
count Falmouth, contrary to the Form and Effect of the ſaid In- 
denture now brought into Court, and of the ſaid CovENANT of the 


| ſaid Nicholas fo made in that behalf as aforeſaid. Then the Plain- 


tiff alledges further, That on the ſaid 12th Day of December 17 59, 
and for a long Time, to wit for the Space of 7 Years then laſt elapſ- 


ed, All and fingular the ſaid demiſed Premiſſes and every Part and 


Parcel thereof &c were rumous and in great Decay, for Want of need- 


ful and neceſſary repairing and amending &c: All which ſaid Pre- 


miſſes ſo being ruinous and out of Repair, the ſaid James and T/aac, 


in the Life-time of the ſaid James after the Death of the ſaid Ni- | 


cholas, And the ſaid Iſaac, Executor as aforeſaid, ſince the Death 


of the ſaid James, ſuffered and permitted to be and continue ſo ruinous 


and out of Repair, for and during all that Time and from thence hi- 
therto; And neither they or either of them, or the ſaid Jofeph, or 


any other Perſon or Perſons have or hath as yet repaired the ſame 


or any Part thereof; but have, and each of them hath therein whol- 
ly failed and made Default, contrary to the Form and Effect of the 
laid Indenture and of the aforeſaid CovENANT of the ſaid Nicholas 
fo by Him made in this behalf as aforeſaid. And fo the ſaid John 


ſays that the ſaid Nicholas in his Life-time, and the faid Iſaac ſince 


his Death although often requeſted &c, have not nor hath Either of 
them kept with the ſaid John the aforeſaid CovenanT of the ſaid 


Nicholas ſo by Him made as aforeſaid, but Hau , BROKEN the ſame, 


and to keep the ſame with the ſaid John have and Each of them 


hath hitherto wholly refuſed, And the faid Iſaac, Executor as afore- 
ſaid, ſtill refuſes, To the ſaid Fohn's Damage, 500 J. And He 
brings into Court the Letters Teſtamentary of the faid Samuel 
Enys SW. os 5 5 


The Defendant demurs generally to this Declaration: And the 
Plaintiff joins in Demurrer. Wo oc 


This Caſe was firſt argued on Friday 24th April 1761, by Mr, 
Could for the Plaintiff, and Mr. Walker for the Defendant. 


2 | Mr. 
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va Mr. ſpuller— The Plaintiff, as Executor, ſues the Defendant, as *P.119 4. 
Executor, and aſſigns the Breaches in 1759. 


At the Time of the Flaintiff s Teſtator's making the Leaſe of 


roth of Offober 1735, a former Leaſe of 27th February 1728, made 
by Ilim to the ſame Leſſees, was till ſubſiſting. 


Two Year: after the Date of the ſecond Leaſe, Nicholas Donni- 


7horne, one of the Joint Leſſees, died: And the Defendant i 1s his ſur- 
viving Executor oy, 


ON this ſecond Leſs, (of 10th October 555.) He took 4 Ex 


CC Ptions. 


iſt, It i is VOID for the Uncertainty in the Co ommencement of its Te erm. 


2d. By the Death of Nicholas Donnithorne (One of the two Joint- 
Leſſees) on 10th December 1737, the whole Benefit of the Term, 
and the Term itſelf, and the whole Charge, SURVIVED 70 che ſurvi- 


ving EL Joſe al Donnithorne. 


2d. It is improper for the Plaintiff to ſue as Precatars He ought 
to have ſued directly! in his o own Name abſolutely, and not as Executor. 


Ach. He is alſo i improper i in « the Defendant as Executor. He 
ought to have ſued Him as 5 Afpegnee. Thins 


Firſt Objection. The Term i 1s uncertain as to Us C ontericement * T 
: It i 18 by one Part of the Habendum, to commence“ from the FIRST 
„ or MARCH preceding the Date of this ſecond Leaſe,” (which 
was the firſt of March 1734 ;) And by another Part of it, to com- 
mence “ from the Surrender Forfeiture or other Determination of 


„the former Leaſe made in 1728,” (which Determination of 
the former Leaſe happened on iſt March 17 38. 


Second Objedtion, But ſuppoſing i it to have any legal Operation, 
'B the Term and the Benefit of it 8URvIVED to the fur urving Leſſee ; 
And jo allo did the whole Charge of it: For Nicholas Donnithorne 


I died before the Term commenced. And the Covenants will not bind the 
f Executor of the deceaſed Leſſee. 5 Co. 18. Slingſby's Cale, is ap- 
pPlwKlicable to the preſent Caſe: For here, the Eſtate was ſointly de- 


miſed; And the COVENANTS can NOT operate SEVERALLY. 


Third Objection. It is improper for the Plaintiff to ſue as Fxe- 
cutor. 1ſt. As to the Charge of the Breaches, which are laid in 


2759 5 And the Plaintiff's Teſintor died in 1755. 2dly. As to the 
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*P. 119 195 * Perſon charged; becauſe of the Diflic ulty of the ] Defendant's 8 m- 
king a Defence. And zdly. Upon Account of Cee: For He ought 
not to be exempt from Coſts; becauſe the Matter aroſe within his 


own Time. 


Fourth Objection. He is alſo improper in fiing the Defendant as 
Executor: It ought to be as Afignee. For the Defendant's Teſta- 
tor died before "yy Entry; and conſequently before any Rent Was due. 


Mr. Gould, contra, for the Plaintiff.—This Acdion! is an Action of 
CovrNANT; and brought upon a Covenant WHICH is foint AND 
SEVERAL: And the Indenture is made © 1x CONSIDERATION of 
« the Rent AN D CovENANTS on the Part of the Leſiees and their 
cc Exccutors Sc, to be obſerved and performed.” 


To the firſt Objection I anſwer—The Leaſe is not uncertain in 
it's Commenccment ; becauie it may be rendered certain. In 
Point of OM PUTATION, it commences from 1ſt March preceding 


the Date: But in Point of OccuPATION, it is to 7ate Effec only 
from the Expiration or other Determination of the firſt Leaſe made 
in 1728. It is a known Diſtinction which lies between a Leaſe 
b n in Computation, and commencing in Pœ io 1 Ro. 


Abr. 849. pl. 11. Title Eſtate, Letter Z. is $ prec fely 2 Point. Ibid. 


#1. 12. to the ſame hed! ak 


To 2d Objection. This Action is founded upon the COVENANT, 
which is joint AND /everal, by the two Leſſees; And They are 
Securities Each for the Other. This is not a Charge reſulting from 


*Y. 2 Bo. the Benefit of enjoying the Land; but from a * Covenant Which 


Ihr. 148. 
Tir. C %s. was one of the Conſiderations of making the Leaſe... 1 Strange 5 53. 


tim; Letter Lilly v. Hedges, Tr. 9 G1: x. © One Man may covenant for the 
8. pl 3. 4. Act of Another.” 


. 6, 7. 
To 3d Objection. It! 18 impoſſible that Mr. John Enys can be inti- 


tled to the original Term, OTHERWISE than as Executor or Admini- 


ftrator of Samuel Enys: And it is only a Deſcription of his Title to 
the Term. And if he had really named Himſelf Executor unnece/- 
+ Y.1 Strange ſarily, this ſhall + not exempt Him from paying Cots. For which, 


| 682. 7 he cited a Caſe of Jordan v. Powell, M. 10 G. 2. B. R. Where the 


v. Came 


P. Plaintiff ſued as an etc and yet it was held t to be only Sur = 


v. Jones, B. R. 


gerda 26, To 4th Objection. It was zmpofible to have ſued the Defendant 
January otherwiſe than as being Executor. His Teſtator was bound by the 


1704. % Covenant. And Mr. Enys had nothing to do with any Agreement 
between his Leſſees. They could not, by any Act between them- 
ſelves, diſcharge themſelves from an expreſs Covenant. No Ac- 

ceptance from an Aſſignee will unehnrge an expreſs Covenant. 

Mr. 
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*Mr. Va ker, in Reply (iſt. )Thi Leaſe was ſo uncertain in the TY 1196. 
Time it was to commence, that it could not be reduced to a Cer- 
tainty: Neither does it diſtinguiſh when the Computation ſhall com- 
mence, and when the Intereit or Poſſeſſion ſhall take Effect. 


2dly. Upon a joint Leaſe, the Covenants ſhall operate only ſointiy 


not eien YT, 155 177. Rolls, Adminiſtrator of Rolls, v. Yate. * This Caſe 
Therefore this Action could only be brought againſt the Survivor. does not at all 


prove his Po- 


The Cafe of Lily v. Hedges, 1 Strange 553. does Þ not impugn jijon, 


what I fay. But 1 Saunders 1 55. Reclefton et Ux Executor of Cuſs + Iidoes very 


Bey. Clisfhc:; 7, is tothe Purpoſe, and ſhews that the Covenant en 


ſhall go along ii the In: el. 


zaly. The Plintiff's Demand appears to be for Birte in his 
0WN Time. Therefore ne can not ſue for them, as Executor. 


4thly. The Law operates upon \ Him as Allignee. 
However, He chiefly relicd on the firſt and ſecond Objections. 


Lord MANSFIELD and Mr. Ju. FosTzR were Both abſent at 
this Time. 


Mr. Juſt. DiviSos thought the ſecond Objection (which goes 
to the Point of the Action 5 deſerved further Confideration ; vis. 


Whether, where there is a Joint Leaſe, and where the Intereſt 


« muſt in its Nature ſurvive, the Covenants, though Joint and ſe- 
« veral, muſt not be conſtrued to run with the Land.” It looks 
very odd, that when One cf the Leſſees dies, and the Intereſt ſur- 
vives to the longer Liver of them; yet the Other's Repreſentatives 


| ſhould be bound by the Covenants, though no Benefit remains to 
them. And eſpecially it is right to conſider fully of the Objection, 
Int a Caſe Where the Plaintiff would otherwiſe } loſe his Action, A 


In this Caſe, 


| | | 3 7 bl the Survivor 
1 would look into || Shag ſoy 8 Caſe. eee 
| | : be inſolvent 


Mr. Juſt. WIL Mor alſo was willing to hear it argued again; as | 5 Co. 18. 4 


He thought that there might perhaps be /e Weight in the LO 
Objection ; ; though little or none in the Reft. 


Yet there ſeems to be a Doubt, Whether (as Mr. Gzuld ſays,) 
One Leſſee may not very reaſonably covenant /or Anather, as well 
as a Stranger might covenant for Both. 


On the other hand, perhaps the Subject-Matter of the Covenant 
may make it reaſonable that it ſhould rather be conſtrued as a Joint 


Covenant enly, ſince the Intereſt aud Benefit ſurvive. 


Whereupon, 


| | — — | e 
1 | 0 . 1 


— A - : * 


— —_—_ 


P. 119% * Whereupon, Mr. Gould, with Reſpent to this Conſtruction ef 
the Covenant, and in Proof of it's being joint and ſevera/!, 
mentioned the Caſe of Robinſon v. Walker, 1 Salk. 393. and 
likewiſe Burd. nv. Ferrero, I Stderf. 189. 


ws T rt 
BELLE, i 


Upon it's now finding in the Paper for a ſecond Argument, 


Mr. Serjeant Poz/e, for the Defendant, did not infiſt on the 3d and 
Ath Objections: And though He did not give up the firſt, yet He 
ot inſiſted on the ſecond. However, He could add N othing to 

what had been urged before. 


And The Courr (being now full) determined againſt Him, 
without hearing Mr Norton for the Plaintiff. 


Lord MansriezLD—On the 1ſt Polnt=-It | is either a Surrender of 
1 the former Leaſe; or if it is not, yet the new One is, in Point of 
*Y.1 e. *Intereſt, to take it's Commencement from the Determination of 


Th Gs the former One only. 
Z. pl. ii & 8 3 ä 3 1 , * WER | 
1 2d Point—And the Action is brought upon a joint and ſeveral 
i e Covenant. The Difficulty only aroſe upon a M; — of 
= : Sling foy $ Caſe; which 1 is Berning like this. 
= 
_ Mr. Ju Devisen ſpoke to the ſame Efted. 
F My r. Juſt, FosTER and Mr. Juſt. Wiler were of the ſame 
4 | „ Opinion. | 
| Per Cur. unanimouſly, 3 
| . ner for the PLAINTIFF, 7 
i „V Saturday 2 5 5 EY Cs ra . . ; 
"June 1701, Rex ver. Walter Erle, Gent”. ; 
| : M R. Gould ſhewed Cauſe againſt granting a Mandamus to the 
| . Defendant, Treaſurer of the County of Dorſet, requiring Him 
| as Treaſurer of the ſaid County, to reimburſe and pay to Richard 
Buckland and Edward Andrews late, Conſtablesof the Burroughof Shaf- 
ton otherwiſe Shafteſbury in the ſaid County of Dorſet, theſeveral 


Sums of Money (mentioned in the Paper-Writing annexed to the 
Affidavit of the ſaid Richard Buckland and another) expended by 
them in conveying and maintaining ſeveral Rogues Vagabonds and 
other idle and diſorderly Perſons, according to an Order made at the 
General Quarter Seſſions of the Peace holden at Shafteſbury on the 
oth Pay of July 1744s in Purſuance of an Act of Parliament made 


3 


* hd . 7 — 7 1 8 p 

7 V >, ; — . 3 5 3 7 * 5 5 4 A 1 4 5 0 p if Ce ay 3 8 3 + c 4 — . 
7 2 2 28 2 IVE 12 So + 2 54 £ 0 - Q L 3 + 0 8 5 > 227 > p 7 4 . * 2 ; : = 27 * = 4 5 8 \ : 2 = . 2 - : Y N £ 3 X 7 - 3 2 ; r : — 1 , 2 . S : 
3 © fe . 78 4 0 ae IS, * 1 8 "OP" 1 5 1 re S ; 5 + Kee 3 8 1 8 n ; 3 7 Wo "IF; 7 £ A -- ; , 1 4 1 8 Op : a 3 S e 2 
5 r Wu AT es Re FTT ² ˙ V . ON VO 2 « * 3 no 4 8 WM "x : 9 IO 4 ; ; r A* S Se . - A KI; . 5 X - 1 * > 5 7 — 8 * * . 2 7 

7 r r ccc 1 n oe nr neg 7 25 e N JJV . og OE e go es NF, : . : OE * 5 i ; x 5 FA V Fs «Sf ES * 5 Zea 

oe do KF 2 * * r " * Pr * be Je LK 4 SACS e +3 r ö "A ren = wot Rina 9 2 5 * 3 21 e A — _ ? 2 þ « . » : 7 - 4 * +W . 9 9 & * 7 x. LONG 8 

e R Fs 8 eee EG Shs, £ IFN * e . 7 7 Ce, 7 #5oh 2 . 3 . . * 2 3 9 ts 7857 1 * WS * 85 U „ N : 7 5 : + d 5 PEAS 4 3 2 : . 4 . : i We. v5. N : 3 5 8 1 

7 L > 


Trinity Term 1 Geo. 3. 


P 
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* 1- G. 2. intitled © An Act to amend and make more effectual the P. 1198. 


« Laws relating to Rogues Vagabonds and other idle and diſorderly 


„ Perſons, and to Hane of Correction. v. 11 f. 2. 


c. 29. $6, 
3 | | 5 . 1. 
| He infiſted that the SEssioxs have a juriſdiction to examine intoe. in Fi 


the Accounts of the Conſtables: Whereas theſe are only allowed by a", 17 
ſmngle Juſtice, Rs 


Mr. Norton, contra, for the Mando, denied that the Seſſions 
have any ſ uriſdiction to over-hale the Conſtable's Accounts. 


This is the only Remech We have. "They may return what they 
think proper, it the y think their Point maintainable. 


Here is no Chief Conſtable i in this Burrough: Therefore We e are 
8 to apply to the Treaſurer. 


Log i —They are obliged by the Act to apply to the 
Dnarter-Selions ; and the Sur p ar only is to be paid over: Which 
th ews that the N hade a Jour zſdiction to make Deductions. 


There! is Waſte enough, upon theſe Occaſions, already. 
Discharge the Rule. 
T he RULE was accordingly DISCHARGED. 


Hamilton verge. Mendes. | Nlonday gti 
| June . 


Hl 8 was a Special Caſe reſerved at Guildhall, at the Sittings b 
there before Lord Mansfield after Michaelmas Term 1760, in 


an Action brought againſt the Defendant as One of the Inſurers, upon 


a Policy of Inſurance from Virginia or Maryland to London, of A 


Surf called the Selby and of Goods and Merchandize therein, until 


She ſhall have moored at Anchor 24 Hours in good Safety. 
The Caſe ſtated for the Opinion of the Court was as follows 


That the Ship Selby, mentioned in the Policy, being valued at Fats ſtated. 
12001, and the Plaintiff having Intereſt therein, cauſed the Policy 
in Queſtion to be made; and the ſame was accordingly made, in the 
Name of John Mackintoſh, on behalf and for the Uſe and 
Benefit of the Plaintiff, and which was ſublcribed by the Defen- 
dant, as ſtatcd, for the Sum of TORE. 


Pak IV. Vo. II. £0. That 


8 Trinity Term 1 Geo. 3. 


* E. 119 


* That the Ship, being of the Burthen of Two hundred Tons, WAS 
on the 28th of March 17060, in good Safety at Virginia; where She 
took on Board 192 Hogſheads of Tobacco, to be delivered at London. 


That on the ſaid 28th Day of March, She departed and ſet Sail 
from Virginia for London; and on the 6th Day of May following, 
as She was failing and proceeding i in her ſaid Voyage, was taken by a 


French Privateer called the Aurora of Bayonne, Captain Jean Piena 


Leſea Commander ; who, with his Company, were Subjects of the 
French King, then being at War with our Lord Rs W the 


Second. 


That at the Time of the Capture, the Selby had Nine Men on 


Board; and the Captain of the {aid Privateer took out Six, beſides 


the Captain, n * only the Mate and One Man on 
Board. 


That the French put A © LO Maſter and ſeveral Men on Board 


the aid Ship Selby, to ny her to France. 


That as the French. were carrying the ſaid Ship Selby towards 


France, on the 23d Day of the faid May, She was retaken off Ba- 


_yonne, by the Southampton, an Eugliſb Man of War commanded by 
Captain Antrobus; who ſent her into Plymouth, where She arrived 


the Sixth Day of June following. 


That the Plaintiff living at Hull, aſſoon as he was jammed what 


had befallen his ſaid Ship the Se/by, wrote a Letter, on the 23d Day 


Tune, to his Agent Jobn Mackmtoſh living in London, to acquaint 


the Defendant, * That the Plaintiff did from thenceforth an AN DON 


to him his Intereſt in the ſaid Ship, as to the ſaid One hundred 
ce Pounds by the Defendant inſured.” N 


That the ſaid John Mackintoſh, on the 26th Day of the ſaid Tune, 


acquainted the Defendant with an Offer to abandon the Ship: To 
which the Defendant ſaid © He did not think hinfelf bound to take to : 
«© the Ship; but was ready to pay the Salvage and all other Loſſes 


and Charges that the Plaintiff ſuſtained by the Capture. Ws 


That upon the 19 th Day 5 e the ſaid Ship Selby was 
brought into the Port of London, by the Order of the Ow 


. ak of 
the Largo and the Re-Captors. <A 


ture; 


I That 


That the ſaid Ship Selby ſu died no Damage from the Cap- 
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* That the whole Cargo of the ſaid Ship Se/by was delivered to the “ P. 1200. 
Freighters, at the Port of London ; who paid the Freight to Benja- 
min Vaughan, without Prejudice. 


The Queſtion therefore ſubmitted to the Opinion of the Court in 
this Cale, is, — Whether the Plaintiff, on the ſaid 26th Day of 
«© Tune, had a Right to ABANDON, and hath a Right to recover as 
% for a Total Loſs.” If He is intitled to recover for a Total Loſs; 
then the Jury find a Verdict for the Plaintiff, Damages 98 “/. Coſts 
40s. But if the Court ſhall be of Opinion, that he had xo Right to 
abandon on the ſaid 26th Day of June, or he ought only to recover 
an Average Loſs; then the Jury find a Verdict for the Plaintiff, Da- 
mages 10 J. Coſts 40. ) “„ 

| Flet. Norton, for Plaintiff. 
H. Gould, for Defendant. 


'This Caſe was firſt argued on Friday 10th April laſt, by Mr. Morton 
for the Plaintiff, and Mr. A/or for the Defendant. - 


Mr. Morton — The Queſtion is, Whether, by Law, the Inſurers 
are ſubject to a TOTAL, or only to an AVERAGE Loſs. 


The Car rRR of the Ship by an Enemy does amount to a *otal 


Loſs of it. Roccius Pa. 282. Reſpons. 34. And upon a 7otal Loſs, 


the Ship being 7 this Country, the Inſured may always abandon. 
On 13% December 1759, in the Caſe of Gardiner v. Braſnall before 
Lord Mansfield at Guildhall, it was ſo ſettled, © That on a fatal Loſs, 
«© the Inſured may always abandon, , in our own Country:“ 


(though there indeed the Ship was in a foreign Port.) 


This is a valued Policy: And the Inſurer having received a ſuffi- 
cient Premium, the Inſured ought, in Point of Juſtice and Equity, 


to have a Right of Election whether to keep or to abandon the Thing 


inſured. And when the Inſured has once had his Election to de- 


mand the Money inſured, no /ub/equent Event can take it from Him. 
For, the Peril inſured againſt having actually happened, the Condition 


of the Contract is broken, on the Inſurer's Part: And when a Con- 
dition is once broken, no ſubſeguent Event can hinder the other 
Party from inſiſting upon it. Nor can an Abandonment be partial. 


In the Caſe of Fitzgerald v. Pole, in the Houſe of Lords, many 


Caſes are * cited in the Margin, where the Plaintiffs had Judgment * See Cafes in 


as for a total Loſs, though the Ships remained in being. 5 e 


13th February 


Lord MansF1ELD—But they were abſolutely denied by the other 1754. 
| Side, 3 Ei | 
Mr. 


! 
| 


* 7 
* 
* 


Trinity Term 1 Geo. 3. 


* P. 1201. * Mr. Morton Vet even General Verdicts AG AinsT Inſurers are an 


Authority. But the Circumſtances here found do plainly conſtitute 1 
M7 15-2. ee Loſs, ſo as to make the Inſurers liable — Roccius 227. Note, 9 
. 75 . 


32G.2. B R. 60, and * Go/s V. Withers, in this Court. | "3 
ante, pa. 083 | 


e Srotius holds a Detention of 24 Hours only to be ſufficient. Lib. 3 


z. c. 6. Pa. 814. Sed recentiori Fure Gentium &c.” And even 
Bynker ſhoek admits it to be fo, ter all reaſonable Hopes of Reco- PF? 
very are gone. Lib. 1.c. 4. And here all Hope of Recovery was A 
gone: The Ship was detained in the Hands of the Enemy flom the 4 
6th of May to the 23d of May. The Hands too were taken out. 


Conſequently, the Inſured might behurt: And therefore, on a valued 
Policy, He might abandon. 


Mr. Ajton, contra, for the Defendant.—This mere Capture, fol- 


Jowed by a Re-capture before it was taken infra Prajidia Ibu, 
18 not a total Loſs, nor can intitle the Inſurer to abandon. 


Abandoning 18 {Ta that imports ſomething left to be aban- 
doned : Which can of be ſaid, if the Loſs be abſolutely and ſtrictly 
ſpeaking Local. 


The Right to - abandow muſt ariſ: upon the End detox far de- 
ſeated, that it is not worth the While of the Inſured to purſue it; 
ſuch a Loſs as is equally znconvenzent to Him, as if it had been a 
total Loſs. Ordinances of France 181. Art. 45. Sea- Laws. Ma- 


3 Eſſay on In gen Book, 4 (where they are tranſlated, and the W ord Abandoning 


_— Si is firſt uſed.) 
176. Art. 42. 

et ſequen . The Hope of Recovery being 1 gone, Lads upon it's being 
in loco ſecuro, broucht into a Place of Safety. n del Mare. | 

©. JV7» Bynkerſhoek 9. Juris Publict, cap. 5. lib. 1. And Roccius 
is agreeable to both thele two. i herefore a bare Taking at Sea is 
not enough to make it a total Loſs. It was never in loco ſecuro; 


but only carrying amar France. 


In 166 5, it was not the Notion, hs That a Ship was totally loſt, 
« which might come to Light 2 And agreeable to this is 


I See the Ryoccius's Notabila, 50. Pa. 204. 3 Non autem deperdite, ji 
3 &« poftea reperiantur.” All the + Books that ſpeak of the Aſſured 8 
1 Ede "RET Right to abandon, are to be underſtood of 2 ting Perils. Z 
14: Arts 1 
40 97 . Bilboa 1738. tits: 32 gone of Midaleburę in Zealand 1689. Art. 26. Ordin. Rotterdam | 
2721. Artic, 62, 64. 


9 


Now this Ship was reſlored undamaged, and in as good Plight as 
Igor And if it had not been in quite {0 good Plight, yet it would 
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*Only be a Loſs in Proportion to the Damages. Roccius ut t ſupr a. AP. 1202. 
Ship cannot be abandoned, ſo long as it will ſwim. 


The Cale of Goſs v. Withers turned upon particular Circumſtances : 
But the General Doctrine of that Caſe is with Us. There, the Loſs 
= was total af the Trme of abandoning : Here, it was not. There, 
the Ship was diſabled to purſuę her deſtined Voyage; The Goods 
['S were periſhable, and the Lent-Scaſon for the Sale of the Fiſh was 
over: But here, the Ship was perfectly /afe, and able to purſue her 
Voyage, at the Time of abandonding; She was completely redeemed 


from her Peril, undamaged; and came Home ſo, to her deſtined 
Port. 


The Caſe of Gardiner V. Breſuall turned upon other Queſtions. 


Thins is 10 Difference 1 a valued, and an open Policy, 
where the Loſs is only partial, and not total: For the Value muſt 


be proved in the Caſe of a partial Loſs; And the Intereſt muſt be 
: proved, if 1 it was a total Loſs. 


In Order to give the Inſured a Right to abandon, the Peril muſt 
uc jt at the Time of abandoning. 


* 


| Therefore here, the Inſured are only intitled to an Auerage-Loſs. 


Mr. Morton, in Reply—This i is an Inſurance againſt the Taking 
of a hip: Which Ship has been taken. The F acts ſtated amount 
to a Breach of the Inſurer's Contract: And Subſequent Events can 


not alter the Caſe. The Voyage was delayed = defeated, for a 


Month; the Ship was without Sailors; and it Was went into a 
Port We were Strangers .--: 


The Caſe of Goſs v. Withers was particularly circumſtanced ; yet 
the * General Doctrine was laid down, “ that if an inſured Ship *), ante (96, 
ebe taken, the Aſſured may demand as for a total Loſs, and may 67. 


*© abandon to the Inſurer.” Here, as well as there, the J 70s of 
the Inſured were 4 geated. 


The taſurer might noſlibly have been a Gainer by the Ship t bale g 
e en to Hin under his Right of Salvage. 


Note— 


It was FF a on both Sides, had 3 was no Caſe where there 
had been an + Adjuſtment of a partial Loſs upon a valued Polic 


J. + It muſt be 
nor any Determination that it's being a VALUED Policy turned it . that 


at this Time, 
the Caſe of Lewis v. Rucker (reported ante 1167 ) had not received it's Determination ; nor had even been 


mentioned in Court; The very firſt Motion in that Caſe was made upon the next Day after this firſt Argu- 
ment of the prelent Caſe; and it was not determined till ad May 1761. 


PART IV. Yor. II. 


into 


17. Art. 42. 


Trinity Term 1 Geo. 3. 


* P. 1201. * Mr. Morton Vet even General Verdicts AG AINS＋Inſurers are an 


Authority. But the Circumſtances here found do plainly conſtitute 


Ee gy 2.8.8, 00, and * GY v. Withers, in this Court. 


cute, pa. 683 
o 598. 


Grotins holds a Detention of 24 Hours only to be ſufficient. Lib. 
. c. 6. Pa. 814. Sed recentiori Jure Gentium Sc.“ And even 
Bynkerſhoek admits it to be fo, after all reaſonable Hopes of Reco- 
very are gone. Lib. 1. c. 4. And here all Hope of Recovery was 


gone: The Ship was detained in the Hands of the Enemy flom the 


th of May to the 24d of May. The Hands too were taken out. 


Conſequently, the Inſured might be hurt: And therefore, on a valued _ 


Policy, He might abandon. 


Mr. Alon, contra, for the Defendant. — This mere Capture, fol- 


lowed by a Re-capture before it was taken infra Praſidia 119. um, 
is not à total Lois, nor can intitle the Inſurer to abandon. 


Abandoning 1 is a Term that imports ſomething left to be Sh 


doned : Which can ot be faid, if the Loſs be ablolutely and ſtrictly 
Tpearung total. 


The Right to abandon muſt 4710 upon the End bring far te. 
feated, that it is not worth the While of the Inſured to purſue it; 
ſuch a Loſs as is equally inconvenzent to Him, as if it had been a 
total Loſs. Ordinances of France 181. Art. 45 5. Sea-Laws. Ma- 


1 Eſſay on In gen Book, 4 (where they are tranflated, and the VV ord Abandoning 


ſurances Vol 
ee ee firſt uſed.) 


£t ſequen'. 


c. 287. Bynker ſhoek 9. Juris Publici, cap. g. lib. 1. And Roccius 
is agrecable to both theſe two. herefore a "bare Taking at Sea is 
not enough to make it a total Loſs. It was never zn loco ſecuro; 
but only carrying towards France. 5 pm: 


In 1665, it was not the Notion, 60 That: a Ship # was totally loſt, 


Which might come to Light again.” And agreeable to this is 
t See the Roccinss Notabilia, 50. Pa. 204. | © Non autem deperditæ, fi 


whats fo <6 poſtea reperiantur.” All the f flcoks that ſpeak of the Aſſured's 


+ 7:42 Lav. Right to abandon, are to be underſtood of /ub/i/ting Perils. 
85 14 Art. 


40 Or din. Bilboa 1738. lie ** Ordinence of KOT in Zealand 1689. Art. 26. Ord. Rene 


2721. Artic. 62, 04. 


Now this Ship was bored undamaged, and in as gen Plght as 


bejo.e ; And if it had not been in quite ſo hood Plight, yet it wookd- 


only 


N 


a total Loſs, fo as to make the Inſurers liable—Keccus 22 7. Note, 


bY 7 
WY, 
Fe” 


The Hope of Recovery being quite gone, depends upon it 8 being 
in loco ſecuro, broucht into a Place of Safety. Ne del Mare. 
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the Ship was diſabled to 


were periſhable, and the Lent-Scaſon for the Sale of the Fiſh was 
cover: But here, the Ship was perfectly /afe, and able to purſue her 


of a hip: Which Ship has been taken. 


the Inſured were defeated. 


Trinity Te erm 1 Geo z. 


only be a Loſs in Proportion to the Damages. Roccius ut 2 a. AP. 1202. 
* cannot be abandoned, fo long as it will ſwim. 


The Caſe of Goſs v. Withers turned upon particular CircumPances : 
But the General Doctrine of that Cale is with Us. There, the Loſs. 
Was total aft the Time of abandoning : Here, it was not. There, 


purſuę her deſtined Voyage; The Goods 


Voyage, at the Time of abandonding; She was completely redeemed 


from her Peril, undamaged; and came Home ſo, to her deſtined 
Port. 


The Caſe of Gardiner v. Broſuall turned upon other — 


There is 10 % Difference pet een a td ans: an open Policy a 
where the Loſs is only partial, and not total: For the Value muſt 
be proved in the Caſe of a partial Loſs; And the TIT mutt be 


proves, if it Was a fotal Loſs. 


In 555 to give the Tnfared a Right to abandon, the Peril muſt 


ſubſe Je at the Time of abandoning. 


9 


Therefore here, the Inſured a are only intitled to an Average-Lofs. 


Mr. Morton. in Reply—This is an Inſurance againſt the Takin 


The Facts ſtated amount 
to a Brach of the Inſurer's Contract: And Subſequent Events can 


not alter the Caſe. The Voyage was delayed and defeated, for a 


Month; the Ship was without Ne and it Was beonghe: into a 
Port We were Strangers to. 


The Caſe of Goſs v. Withers was particularly circumſtanced; 


yet 
2 the * General Doctrine was laid down, “ that if an inſured hip» 12 ante 96, 


be taken, the Aſſured may demand as for a total Loſs, and may 9 
„ abandom to the Inſurer.” Here, as well as there, the Views of 


The Inſurer might poſſibly have bun a Gaines by the Ship being 
abandoned to Him, under his Right of Salvage, | 


Not Om 


It was admitted on 1 Sides, 5 there was no Caſe where there 
had been an + Adjuſtment of a partial Loſs upon a valued Policy ; Lis ado 
nor any Determination that it s being a VALUED Policy turned it obſerved that 


at this Time, 
the Caſe of elt v. Rucker (reported ante 1167 ) had not received it's Determination ; nor had even been 


mentioned in Cowt; The very firſt Motion in that Caſe was made upon the next Day after this firſt Argu- 
ment of the preſent Caſe; and it was not determined till ad May 1761. 
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Trinity Term 1 Geo. * 


— 


* P. 1203. * into a Mager, and ſo © differed it from theCaſe of an oyrN Policy, 
(which is a Contract of Indemnity.) 


— 


T11s Cauſe came on again (in the Pa aper) to be argued a ſecond 


Time, on Trejaay the 26th of ay laſt 8 8 ) 
Mr. Norton argued on behalf of the Plaintif —The Queſtion is 


mg Ye _— now narrowed almoſt to a Point, by a late Determination: For I 
uc, ante 


1171, 1152, can not now argue that a valued Policy i is to be conſidered upon the 


1153. (Se ſame Foot with a Jt” gering Policy; ſince it has been + determined 


N « that there is no Difference between a valued Policy and an open 


+ F. ante One, except fixing the Quantum of the Value of the Goods as to 


1171, 1172. ( their prime Colt.” 


il iaem. And the Damage, upon an Average-Loſs, muſt be || computed 
(as it is 72070 fetttled) according to the Price of ſound Goods at the 
Port of Delivery, at the Time of Arrival there. But | 


In all valued Policies, where the Valuation is exorbitantly bind 
and the Intereſt on Board is very trifling, that is a mere Evaſion; 
it is a Fraud upon the Statate of 19 G. 2. c. 37. and ſhall be treated 
as a mere Cover to a Wager. Therefore the Doctrine of Wagering 


Policies is not applicable to the preſent Calc, ſince theſe Foints have : 
es above. been 4 ſettled. 


It muſt alſo now be taken, that an Inſurance of a Ship or Goods is 
to be looked upon as only. an Indemnity for their ſafe Arrival at their 
deſtined Port. 


Nevertheleſs I muſt contend for two Propoſitions, W hich Rit 
remain to Me, and are : theſe— | 


iſ. Ther Was a Time once EXISTING when the Inf bat 


a Right to ahaudm, and to recover from the Inſurer as for a total 


1015 


2d. Nothing has here happened, to 7ake this Rig bt a way from 
them.” 


But I will firſt clear the Caſe from Objection. 


It has been objected, © that an Abandonment is inconſiſlent with 
da total Loss. 


Anſwer 
An Abandonment is a Relinquiſhing of 8 may be ſaved, 


for the Benefit of the Inſurer: And a total Loſs is where Nothing is 


ſaved, worth the while of the Owner to purſue. There can ſcarce be 
any 


Bo « 
- "7% » « 4 


. EE ET de OE : A 85 . 
FFF 


3 Trinity Term 1 Geo. }. 
F * any Inſtance of a total Loſs in 2 Senſe of the Term, where there 
not Something ſaved. 


is & P. 1204. 


In the Caſe of a Ca; ture, tne Thing itſelf is as . from being 
really e or annihilated, as it was when in the Hand of the 
Owner: hut yet it is totally loſt 79 the Owner; His Daminion over 
it is tocally gone. There may be an Abandonment even upon an 


Enbarge, if the Cargo be periſhable. 


This Objection being cleared, Icome to the two ) Propoſitions befure 5 
ſtated. 


Firſt— Here did once exit a total Loſs; and confique ntly there 
exiſted, at that Time, a Right of abandoning. 


Since the Caſe of * Gofs v. Withers, It ſtands ſettled « that where Vr ante 696. 
the Hope of Recovery is gone, a Capture makes a total Loſs, as 797- 
© between Inſurers and the Inſured.” If carried infra Preſidia Hoj- 
t:um, then even the Right of + ©: oper 7 7 is altered: So alto, if all +7. ante bgz, 
Hope of Recovery 1 18 Be: 


"Now here were no Hopes of Recovery left: This Ship was 17 
"Days 3 in the Hands of the Eneiny; and only One Man and One Boy 
left on Board. The Inſured might then have called upon the In- 
ſurer for a Total Loſs; and He could have had no Excuſe. It will 
perhaps be ſaid, that it was not 4 CONTINUING Loſs upon the 
26th of June, becauſe the Ship was before that Time retaken and 
ſafe. But the Antwer to that is“ that it was total ſo long a as it con- 
6 tiuued.“ 


[ will therefore now conſider the ſecond Queſtion. 


Cd Queſtion—Whether the fubſequent Events have taken away 
the Inſured's Right to abandon : As the Inſurance is only an Indem- 
nity for the Ship s ſafe Arrival at it's deſtined Port; and as the Ship 
arrived at that Port, without having ſuſtained any Damage from the 
Capture; and the Inſurer is content to Pay the 8a was and all Colts. 


Notwithſtanding all this, 1 ſay that 3 there was ONCE a of 
Loſs, or a Loſs of ſuch a kind as is z 77's Nature total, the Inſured 
havea Right to abandon, al there be aſubſequent Re- Capture: 
For, when once the Inſured had a Right to abandon veſted in Him, 
ſuch Right continued in Him and could not be taken away from Him, 


And || fo I underſtood it to be laid "EY in the Caſe of Goſs v. V gute ut 
Mitbers. Ti wo 


1 Right of Action once veſted cannot be deveſted. 7 
S 2 125 Sh 'This 


— oe ener es oO — DL As rn renee CeO Fae oe. - — 2 


* 


Trinity Term 1 Geo. 3. 


VP. 1205. 


Vol. 2. pa. 
175. 


* This may be compared to a Condition once FEY Which Caſe 
18 Jan like the preſent. And a Right to abandon follows of Courſe. 


Here 1s 70 Fraud {cund: And none can be preſumed or intended. 
There is 20 Injury done to the Inſurer, by the Abandonment : For 
the Value is agreed to be 120, and not pretended to be over-valued. 
He has reccived a Premium upon that, as the Value; And if no 
Damage has been ſuſtained, He will be reimburſed by that Value; 
(except the Salvage, which He muſt anſwer for, in either Caſe. 
And this muſt be taken for a fair Valuation; no other being found 


or pretended : F it had been exceſſive, it might Eave been ſhewn 
by the Inſurer, and He might have got rid of the Policy as frau- 


Julent, And upon all the Circumſtances of the Caſe, there was 


very ſufficient Reaſon for Abandoning. 


It has been ſaid © That the Laws and Ordinances of foreign 
« Countries will not admit a Ship to be abandoned, lo long as it 


„ can ſwim.” 


1 fer Thels tow ad 2 are not applicable to Cap- 
fures. They are political, in Order to oblige the Maſter and Men 
to give their utmoſt Diligence to ſave the Ship, if poſſible, from 
ſinking. And all the foreign Writers put a Capture and a Shipwreck 
upon the very ſame Foot: Which proves our Kight to abandon here. 


. Magens. Ordinance 46th. And ſo alſo they put it upon the ſame Foot with 


a Detention by Princes. Therefore they affirm our Right to aban- 2 
don 1 in the preſent Cale. 


It has been objected « That the Ship was in Safety, on the 26th 
60 of June,” (the 'Ti ime when the Offer to abandon was s made. ) 


But 1 deny that She was in Sa/zty, quoad the Inſurer : He had no 
more Dominion or Power over the Ship on 26th of June, than He 
had when She was in the Hands of the Enemy. The Re-Captor 
had a Right to an eighth Part of the Ship for Salvage ; and He had 
a Right to SELL it, and did actually jel! it. And the Inſured could 
not Linder this: Ee had EF a Right to ; of the Price it ſhould 


fetch. 


It has been likewiſe objected, « That if his Inſured may always : 


e be at Liberty to abandon, in Caſe of a Dapture and Recapture, it 


_« would oblige all Infurers to act as Merchants, and meddle in 


«© Things which they do not or may not all at underſtand.” 


But that Argument proves too 1 For, it holds equally ſtrong 
in all Caſes of N ; and would therefore equally tend to 
prove That there can be no Abandonment i in any Caſe,” FT 
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Trinity Term 1 Geo. 3. 


* It has been ſaid © That it would i, e Fraud.“ * P. 1206. 


But Fraud is not to be preſumed. 


1 hope therefore that this Court will concur with foreign Writers, 
That there is no Inſtance where, in Caſe of a Capture and Recapture, 
and the Loſs total in it's Nature, there may not be an Abandonment. 
And So 1t was determined in the Cate of G v. Withers. 


e the total Loſs veſted a Right to abandon; which Right 
could not be deveſted by the Recapture : And no Injury 3 is done to 


the Inſurer; nor can any Inconvenience ariſe. 


Therefore the Plaintiff ought to recover the 981. as for a total 


Loſs. This is « firm ſtable Ground to go upon, in Caſes of Capture: 


And unleſs this fixed Rule be eſtabliſhed, there muſt be infinite 


Uncertainty we Dulpure: 3 in every Cate of Capture and Recapture. 


Mr. Gould, contra, for the Defenitacie —Every thing was faid laſt 


Term, in the Argument for the Defendant, that pombly could be 
urged upon the Ts | | 


Mr. Afton did not inſiſt That a total 1 Lak maſt be an abſolute 


Annihilation of the Tung inſured. 


The Determination the Cale of 600. v. Withers was founded 


upon the particular Circumſtances of that Caſe; and | ap Doctrine 


was not 15 down {0 e as Mr. Norton cites it. 


As to it's having been once a total Loſs; ws continuing ſo till 26th 


of June, and the Spes recuperandi being utterly gone by the Cap- 


ture; the Point was ſettled 1 in that Caſe of (5%. v. Withers. „ 558 ante 693 
to 69 


Mt. Norton is that both 0 the Caſe of a valued and of an 
open Policy, the Inſurance is to be conſidered only as an INDEMNI- 
TY: Whereas his Argument would prove the Inſurer to be liable 


to have the Ship abandoned to Him, though retaken within an 
Iour. 1 


The ſubſtantial "AD 7 Whether any of the Perils inſured 


* againſt, have happened, 7 the Detriment of the Ship, so FAR 


* as to intitle the Inſured to abandon, within the true Intent of the 


45 Policy. 


8 204, Cited by Mr. Aſton) proves that Reſtoration before 
Payment is ſufficient, and the Inſurer is clear: Acetiam quia Con- 


-«tractus Aſſecurationis eſt conditionalis &c, reperiantur, Non au- 
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P. 120%. “tem deperditæ dicuntur, J poſtea reperiantur. The Book goes 


on and ſays, “ 1f the Inſured had called upon the Inſurer, before the 
ac Recapture Sc, THAT might have made a great Difference.” 


It would be too rigorous, to allow an Abandonment by the Owner 


(who underſtands the beſt Method of managing the Thing inſured) 
to an Inſurer who does not underſtand it; unleſs the Thing be ren- 


dered REALLY USELESS 70 the Owner himſe] F. There is no ) Inſtance 
of an Attempt to abandon a Ship at a Time æuben it is in Safety. 


| There can be no ſolid Ground to diſtinguiſh beide the Caſe of 
a Ranſom, and the Caſe of Salvage to be paid upon a Recapture, at 
the Rate of ; of the Value, under a poſitive Act of Parliament. 


The Cafe of Dean v. Dicker, 2 Strange 12 * was upon a Policy 
« Tatereſt or no Intereſt:” And therefore the Recapture was holden 
not to avail the Inſurer. But the Ch. Juſtice ſaid, at the Concluſion 


of the . 8 It might be otherwi iſe on a valued Policy. a; 


As to the . 1s obvious that A muſt 


be exceedingly ſo to the Under-Writer; who may not underſtand 


the Thing, and may reſide at a Lye Diſtance from the Place of the 
: Ship 8 Arrival. 


And as to Fraud Thaus h particular Fats of. Pen” are not to 
be preſumed, Yet the Con will prevent Fraud, as far as lies in 


their Power: Whereas Enlarging the W to abandon will cer- 
tai nly encourage i it. | 


This Peril was over and at an End, Ai the Offer to abandon 
was made; and the Ship had received no Damage by the Capture: 


And therefore the Plaintiff ought only to recover as or an Average- 


Lots, and to be content with the 10/7. nne given him * the 
Jury. 


| Mr. Norton, in Reply—A 5 ec th Reflitution of the Ship may 
happennot to be a Saticfaction. to the Inſured. 


The Recaptor has a Right to fell the Ship; and by that, to ſecure 
his s for Wine 


There is a ſubſtantial Difference between Ranſim and Saboage. 
One is an A& of the Owner {or his Agents; ) the other, the Act of 


a Stranger: And a Ranſom is an Election to take an Average-Loſs, 


inſtead of demand ing as for a total One. 
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Roccius 204. is a ee Aſſertion ; ; which may depend uponCir- *P. 1208. 


cumſtances, and is not applicable to the — Caſe. The General 
Poſition is not Law. 


My Argument ab inconvenienti has Weight, if this be a total Loſs ; 


as it certainly is, and was determined to be fo, in the Caſe of Goji 


v. Withers. 
The Caſe of Dean V. Dicker i is not t applicable to this Caſe. 
Cur, ADVIS,, 


Lord MANSFIELD now delivered the Reſolution of the Court ; 
having firſt ſtated the Caſe, as ſettled at Nie } privs, 


The Plaintiff has averred in his Declaration, as the Baſis of his 


Demand for a total Loſs, 6x that by the e the A became 


8 wholly loſt to Him.“ 
The General Queſtion is, Whether the Plaintiff, who at ao 


Time of his Action brought, at the Time of his Offer to abandon, 


and at the Time he was firſt apprized of any Accident having hap- 


pened, had only, in Truth, ſuſtained an e * to 
f recover for a Ti otal One. | 


In ape of the Afirmative, the Counſel for the Plaintiff in- 


ſiſted upon the four following Points ; ; 


Iſt. That by this Capture, the Property Was changed, and there- 


fore the Los total for ever. 


2dly. If the Property v was not changed, yet the Capture was A 
total Loſs. 


zdly. That when the Ship was s brought into Plymoth, particu- 


5 larly on the 26th of June, the Recovery was not ſuch as, in 1 Tuth, 
: changed the Totality of the Loſs into an Average. 


Athly. Suppoſing it did, yet, the Loſs having once been total, a L 


Right veſted in the Inſured to recover the Whole upon abandoning ; 


which Right could never afterwards be deveſted or taken from him 
by any — Event. 


As to the fir/ Point—Ir the Change of eats was at all 


material as between the Inſurer and Inſured, it would not be appli- 
cable. tothe preſent Caſe; 5 Becauſe, by the marine Law received and 


3 ptactiſed 


i. Point. 
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*P. 1209. *practiſed in England, there is no Change of Property, inCaſe of a 
. ante 633, Capture, beſore | Condemnation: And now, by the Act of Parlia- 
ey „, ment, in Caſe of a Re-capture, the Jus P:/immu continues for 
e. 34 3 24. Eber. 

and at ANY 

* Time afler- 


I know, many Writers argue, between the Inſurer and Inſured, 
© avards reta- | 


« ken,” from the Diſtinction “ Whether the Property was or was not 
d Point. 


Owner.“ But arbitrary Notions concerning the Change of Pro- 
perty by a Capture, as between the former Owner and a Re-captor 
or Vendee, ought never to be the Rule of Deciſion, as between the 
Trnfurer and Injured upon a Contract of Indemnity, contrary to the 
real Truth of the Fact. And therefore I agree with the Counſel for 


the Plaintiff, upon their ſecond Point,“ That by this Capture, 


„ „while it contiuued, the Ship was tatully It,” though it be ad- 
mitted “ that the Property, in Caſe of a Re-capture, never was 
changed, but returned to the former Owner. 


34 Point. The third Point depends, as every Queſtion of this kind muſt, 
| upon the particular Circumſtances. It does not neceſſarily follow, 


that, becauſe there, is a Re-capture, therefore the Loſs ceaſes to be 
total. / the Voyage is abſolutely loſt, or not worth purſuing ; I/ 
the Salvage is very high; If further Expence is neceſſary; V the 
Inſurer will not engage, in all Events, to bear that Expence, thoug 
it ſhould excecd the Value or fail of Succeſs: Under theſe and man 


other like Circumſtances, the Intured may diſintangle himſelf and | 
arte Cyr, abandon, 1:01W'th/landing there has been a Re-capture, *_ 


- accord”. | | 5 | . | 
+ Cap. 7. The Guidon+ among other Deſcriptions of a total Loſs where the 
Rid... bo 


Inſured may abandon, inſtances, “If the Damage exceeds half the 
Value of the Thing; or if the Vovage be loſt; or fo diſturbed, 
that the Purſuit of it is not worth the Freight.” But in the preſent 
Caſe, the Voyage was ſo far from being loſt, that it had only met 
with a ſhort /emporary Obſtruction; the Ship and Cargo were both 


entirely ſafe ; the Expence incurred did not amount to near Half 


the Value ; and upon the 26th of June, when the Ship was at Ply- 


mouth, and the Offer made to abandon, the Inſurer undert99 to pay 


all Charges and Expencesthe Plaintiff ſhould be pat to by the Capture. 


The only Argument to ſhew that the Loſs had not then ceaſed to 
be. total, was built upon a miſtaken Suppoſition, “ that the Re- 
captor had a Right to demand a $z/e, and to put a Stop to any 


further Proſecution of the Voyage.” But that is not ſo. The 


Property returned to the Plaintiff, pledged to the Re-captors for 
One Eighth of the Value, as Salvage for rctaking-and bringing the 
17.29 C. 2. Ship into an {ngliſh Port. Upon paying this, the Owner was inti- 


"Fa tled to || Reftirution + The Re-captor had 720 Right to ſell the dhip. 


changed by the Capture, ſo as to transfer a complete Right from 
« the Enemy % a Recaptor or neutral. Vendee, againſt the former 
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* If they differed about the Value, the Court of Admiralty would * p. 121C» 
have ordered a Commiſſion of Appraiſement. In this Caſe, it was 

2 the Intereſt of the Owner of the Ship, the Owners of the Cargo, 

5 and the Re- captor, that She ſhould forthwith proceed upon her 

Voyage from Plymouth to London. But, had the Re-captor oppoſed 

it, or affected Delay, the Court of Admiralty would have made an 


K 


N : Order tor bringing her immediately to London, her Port of Delivery, 
5 upon reaſonable Terms. . 


* Therefore it is moſt clear, that upon the 26th of June, the Ship 
'F had ſuſtained no other Loſs by reaſon of the Capture, than a Hort 

temporary Obſtruction, and a Charge which the Defendant had offer ed 
to pay and ſatisfy, _ | | 


This brings the Whole to the fourth and laſt Point. | Ach Toint. 


The Plaintiff's Demand is for an Indemnity. His Action, then, 
mult be founded upon the Nature of his Damnification, as it really 
is, at the Time the Action is brought. It is repugnant, upon a Con- 

tract of Ind-mnity, to recover as for a total Loſs, when the final Event 


has decided that the Damnihcation, in Truth, is an Average, or per- 
haps 10 Loſs at all. | | | | TW, 


Whatever undoes the Damnifcation, in whole or in part, muſt 
= operate upon the Indemnity in the /ame Degree. It is a Contra- 
: diction in Terms, to bring an Action for Indemnity, when, upon 
the whole Event, u Damage has been ſuſtained. This Reaſoning 
is ſo much founded in Senſe and the Nature of the Thing, that the 
Common Law of England adopts it; (though inclined to Strictneſs.) 
1 The Tenant is obliged to indemnity his Landlord from Waſte : But 
| if the Tenant do, or ſuffer Waſte to be done, in Houſes ; yet, if he 
repair before any Action brought, there lies no Action of Walte _ 
againſt him: * But he can not plead © no fecit vaſtum;“ but the * Co Lie 53. 
Special Matter. The Special Matter ſhews, that the Injury being « _ 
repaired before the Action brought, the Plaintiff had 20 Cauſe of 
Action: And whatever takes away the Cauſe, takes away the 
I, . 
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Suppoſe a Surety, ſued to Judgment; and afterwards, before an 
Action brought, the Principal pays the Debt and Coſts, and procures 
Satisfaction to be acknowledged upon Record: the Surety can have 
no Action for Indemnity ; becauſe he is indemnitied ere any 9 

Action brought. If the Demand or Cauſe of Action does not ſubliit 1 | 
_ at the Time the Action is brought, the having exiſted at any for er = 
Time can be of no Avail. 
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But, in the preſent Caſe, the Notion of a © veſted Right in the 
« Plaintiff, to ſue as for a total Lots before the Re-capture,” is fic- 
itious only, and not founded in Truth, For the Inſured is not 0 /i- 
ged to abandon, in any Caſe: He has an Election. No Right can 
/A for a total Lois, till he has made that Election. He can not 


_ elect before Advice is received, of the Loſs: and if that Advice 


thews the Peril to be over, and the Thing in Safety, he can not 
elect at all; becauſe he has no Right to abandon, when the Thing 


is /afe. 


Writers upon the marine Law are apt to embarraſs General Prin- 


ciples, with the poſitive Regulations of their own Country : but they 
ſeem all to agree, That if the Thing is recovered before the Money 


paid, the Inſured can only be intitled according to the al Event.” 


RNeoccius, who collects the Opinions of all the Authors before his 
Time, and draws Concluſions or Maxims (Solutions of Queſtions) 


from them, which He calls Notab:hia, in the Place cited at the 


_ «« jllam, liberatur, ut ibi probatur. Et etiam, (another Reaſon, per- 
« haps a better,) quia Contractus Aſſecurationis eſt conditionalis ; 
« ſcilicet, / Merces deperdantur : Nox autem dicunter deperditz, 
i poſtea reperiantur. Verum fi Merces non appareant in illa 


* Before Ld. 
Ilaraabi he, 
at Guildhall, 
in 1735. 


7 J. ante 
1200. 277 


Mar gine. 


Bar, (Fo. 204. Net. 50.) puts this Queſtion—“ Aſſecurator, qui 
jam ſolvit Xſtimationem Mercium deperditarum, fi poſtea dictæ 
«© Merces appareant, et recuperate ſint, an poſſit cogere Dominum 


« ad accipiendas illas, & ad reddendam ſibi /Eſtimationem, quam 
„ dedit ?” The Anſwer is“ Diſtingue. Aut Merces, vel aliqua 
Pars ipfarum appareant, & reſtitui poſſint, ante Solutionem Ati 
nrmalicnis; & tunc tenetur Dominus Mercium illas recipere, & pro 


« 1114 parte Mercium apparentium Iiberabitur Aſſecurator: Nam 
«« qui tenetur ad certam quantitatem reſpectu certæ Speciei, dando 


« priſtina bonitate, aliter fit Nſtimatio; non in totum, ſed prout hinc 
valent. Aut vero poſs ſolutam Æſtimationem ab Aſſecuratore, 
«© compareant Merces: & hinc eſt in Electione Mercium aſſecurati, 
«« vel recipere Merces, vel retinere pretium.“ 85 | 


In the Caſe of * Spencer v. Franco, though upon a Wager Policy, 
The Loſs was held zof to be total, after the Return of the Ship 
Prince Frede ic in Safety; though She had been ed and long 
kept by the King of Spam, in a Time of actual War. | 


In the Caſe of + Pole v. Fitzgerald, though upon a Wager Policy, 
The Majority of the Judges and the Houle of Lords held there was 


no total Loſs, the Ship having been re/fored before the End of the 


Four Months, | 
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*Thepreſent Attempt is the firſt that ever was made, to charge the *P. 1212 
Inſurer as for a total Loſs, upon an Intereſt-Policy, after the Thing ; 
was recovered. And it is ſaid, the Judgment in the Caſe of Goſs v. 

Withers gave Riſe to it, 1 | 


It is admitted, that Cafe was no Way ſimilar. Before that Action 
was brought, the whole Ship and Cargo were literally lot; At the 
Time of the Offer to abandon, a Fourth of the Cargo had been 
f thrown over-board ; The Voyage was entirely loſt ; The Remain- 
| derof the Cargo was Fith periſhing, and of no Value at Milford Ha- 

; ven, where the Ship was brought in; The Ship ſo ſhattered, as to 
want great and expenſive Repairs ; The Salvage was one Half, and 
the Inſurer did not engage to be at any Expence; It did not appear 
that it was worth while to try to ſave any Thing ; And the Re- 
captor, (though intitled to one half, as well as the Owner of the 
Ship and Cargo,) left the Whole to periſh, rather than be at any fur- 


ther Trouble or Expence. 


But it is ſaid, © Though the Caſe was entirely difterent, ſome part 
Jof the Reaſoning warranted the Propoſition now inferred by the 
«© Plaintiff from it.“ „„ e 


5 The great Principle relied upon, was,“ that as between the In- 
„ ſurer and Inſured, the Contract being an Indemnity, the Truth, 
of the Fact ought to be regarded: And therefore there might be 

a total Loſs by a Capture, which could not operate a Change of 

„Property; And a Re- capture ſhould not relate by Fiction (like the 

& Roman Jus Poſilimini) as if the Capture had never happened, un- 
leſs the Loſs was in Truth recovered.” „ 


4 


LAS . 


This Reaſoning proved, ? converſo, That if the Thing m Truth 
as ſafe, no artificial Reaſoning ſhall be allowed to ſet up a total 


"Loſs. 


Cade tea ae tre ned —˙ eo — 
— — 


The Words quoted at the Bar were certainly uſed, That there is 
*© no Book, ancient or modern, which does not ſay That in Caſe of 
be Ship being taken, the Inſured may demand as for a total Los, 

« and abandon.” But the Propoſition was applied to the Subject 
Matter; and is certainly true, provided the Capture, or the total 
Loſs occaſioned thereby, continue to the J. ime of abandonins and bring = 
ing the Action. 5 M 


The Caſe ther before the Court did not make it neceſſary to ſþe- 
cify all the Reſtrictions. But I will read to You, verbatim, from my 
Notes of the Judgment then delivered, what was {[ 1d to prevent 
any Inference being drawn, beyond the Caſe then determined. I aid — 


66 1 | 
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5 | | | 
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of L213 $55 * + In Queſtions upon Policies, the Nature of the Contract, a as an 


V. ante 697. 


V. ante 697. 
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„ Indemnity and Nothing elſe, is always liberally conſidered. There 
« may be Circumſtances, under which a Capture would be but a 
* ſmall temporary Hinderance to the Voyage, perhaps zone at all: 
« As if a Ship was taken, and u a jew Days eſcaped entirely, and 
« purſued her Voyage. There are Circumſtances, under which it 
© would be deemed an Average-Loſs: As if a Ship ſhould be taken, 
© and afterwards ranſomed. And i in I another Part, I ſaid—* I know 
in later Times, the Privilege of abandoning has been reſtrained. 
«© But there is no Danger in the preſent Caſe: The Loſs was total 
at the Time it happened; It continued total, as to the Deſtruction 
of the Voyage; A Moiety muſt be paid for Salvage, beſides other 
great Coſts and Expences ; What could be ſaved of the Goods 
cc might not be worth the Freight, for ſo much of the Voyage as 
„they had gone when they were taken; The Cargo, from it's pe- 
« riſhable Nature, muſt have been ſold or thrown away where it 
c was brought 1 in; The Ship, in fo ſhattered a Condition as might 


make it only worth the e to be ſold —And more to the ; 
ſame Effect. 


Fr rom this Way of Kendoning;” it did by no means follow That if _ 7 


the Ship and Cargo had, by the Re-capture, been brought ſafe to 


the Port of Delivery, without. having Juftumed ary * at all, 
that the Inſured might abandon. 


But, without dwellin g longer upon Principles or Authorities, The 
Cos ers of the preſent Queſtion are deciſive. It is impoſſibe 
that any Man ſhould dere to abandon in a Caſe circumitanced like 
the preſent, but for One of two Reaſons; v2. Either becauſe he has 
_ ever-ralucd; Or becauſe the Market has jalleu below the Original 
Price. The only Reaſons which can make it the Intereſt ot the 

Farty 70 deſire, are concluſive againſs Ane . 


It is unjuſt to turn 1 the Fall of the Market apon the Inſurer; Who 
has no Concern in it, and who could never gain by the Riſe. And 
an Over- valuation 1s contrary to the general Policy of the Marine 
Law; contrary to the Spirit of the Act of 19 C. 2; a Temptation to 
Fraud; and a Source of great Abule : Therefore no Man ſhould be 
allowed to avail himſelf of having over-valued. 


If the Valuation be true, the Plaintiff is 3 by being g paid 
the Charge he has been put to by the Capture. If He has over-va- 
lued, he u lll be a Gainer if he is permitted to abandon: And He can 
only deſire it, Lecauſe he has over- valued. This was avowed upon 


the firſt Argument: And that very Reaſon is concluſive ag: ant 1t 6 
being allowed. 5 . 


The 


Trinity Term 1 Geo. 3. 


6 


* The Iſurer, by the Marine Law, ought never to pay leſt, upon * P. 1214. 


a Contract of Indemnity, than the Value of the Loſs : And the Inſur ed 


ought never to gain more. Therefore if there was Occaſion to reſort 
to that Argument, the Conſequence of the Determination would alone 
be ſufficient 38 the preſent Occaſion. 


But, upon Principles, this Action 04 not bs maintained as for 


a total Lots, it the Queſtion was to be judged by the ſtricteſt Rules 
of Common Law: Much leſs can it be {upported for a rote Loſs, as 


the Queſtion ought to be decided, by the large Principles of the Ma- 


rine Law, according to the Cabſtantial Intent of the Contract and the 
real Truth of the Fact, 5 


The daily Negociations and Property of Merchants ought not to 


depend upon Subtletres and Niceties; but upon Rules, eaſily learned 


and eaſily retained, becauſe they are the Dictates of common Senle, 
drawn from the Truth of the Caſe. 


If the Queſtion i is to depend upon the Fad, Every Man can Judge 


of the Nature of the Loſs, before the Money 1 is paid : But if it is to 


depend upon ſpeculative Refinements, from the Law of Nations or the 


| Roman Fus Poſtliminii concerning the Change or Re-veſting of Pro- 


perty; no Wonder Merchants are in the dark, when Doctors have 


differed upon the Subject, from the eginning, and are not yet 


agreed. 


To obviate too large an Inference being drawn from this Deter- 
n ination ; I deſire it may be underſtood, that the Point here deter- 


mined is, © That the Plaintiff, upon a Policy, can only recover an In- 


« demnity according to the Nature of his Caſe at the Time of the Ace- 


io BROUGHT, or at moſt} at the Tame of -4 his OFFER To 
„ ABANDON, 5 


We give 10 0 pinion, how it would be, K Caſe the Ship or Goods 


be reſtored in Safety, BETWEEN TH Offer to abandon, and the Action 


brought; or BETWEEN the Commencement of the Action, and the 


Verdict. And particularly I deiire, that no Inference may be 


drawn, « that in Caſe the Ship or Goods ſhould be reſtored after 
the Money paid as for a total Loſs, the Inſurer could comp?! the 
< Inſured to refund the Money and take the Ship or Goods: That 
Caſe is totally different from the preſent, and depends, throughout, 
upon different Reaſons and Principles. 


Foe the Event had fixed the Loſs to be an Average only, before 
the Action brought; before the Offer to abandon ; and beiare the 


P laintiff had Notice of any Accident; eee before He 
could mike an Election. 
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* . 121 


* V. aute 
in 
(7 uc/aay 10th 


Feb.: uury 


1761.) 


has heard. 


—— — — — 


* Therefore, under het Circumſtances, We are of Opinion 
That He can not recover for a total, but for an Avr R AGH Loſs 
« on/y;” the Quantity of which is eſtimated and aſcertained by the 
Jury. 
The JUDGMENT mult be entered up as for the Ades Age-L9ß⸗ 

ſtated in the Cale. | 


Rex ver /. Perrott. 


I” 1118 Man having, * fince the laſt Motion, ſubmitted to be 


re-examined by the Commiſſioners, upon the former Que- 


ſtion; and having been remanded by them, petitioned the Lord 
| Keeper to be diſcharged ; annexing a Copy of his Depoſition, giving 
an Account of the Manner in which he had diſpoſed of 15030 J. in 
10 general Articles, one of which, was —< Expences attending the 


But the Lord 


Connection I had with the Fair Sex $5904 
Keeper rejected his Petition. 


He era ſubmitted to a further Examination by the Cos 
miſſioners, Who thereupon met on 21ſt March 1761; And being 
til! diſſatisfied with his Anſwer, remanded Him to Newgate: . 


Prom whence he was, at his own Inſtance, now brought up again 


by Habeas Corpus. It appeared, that at this laſt Meeting, The 
ſame Queſtion had been again propoſed to him. In Anſwer to 
which, He particularized a Woman upon whom he had ſpent 
500 J. (from December 1758 to December in the Year 1750 ;) and 


alſo particularized the Times of ſending and giving it to Her ; but 


that No other Perſon was privy to this; and that the Woman 
(whoſe Name was Sarah Powell, otherwiſe Taylor,) is dead, as he 
That She knew him to be a Bankrupt, and never re- 


turned the Money or any Part of it to him; And that He gave it to 
Her for her Maintenance and Expences, ard not for a Fund for her 
ſuture Support, or wherefrom He could draw any Advantage. 


That He knew, in the Year 1759, when. he gave and remitted 


He was remitting to Her the Money of his Creditors.” 


of this Money 


theſe Sums to Her, That he was not worth any thing, and that 
That 
He was acquainted with her 5 or 6 Years ; but he cannot recollect 
what he gave Her or ſpent upon Her, during the 2d, zd or 4th 
Years of their Acquaintance ; nor did he keep any particular AC- 


count or Memorandum thereof, either in thoſe Years or in the Year. 


1759; but ſpeaks from Memory only. That He did not take any 


Thompſen, (fince deceaſed) who uſed to icjl Goods for him. 
all Letters between him (the Bankrupt) and this Woman, (except 
One « or T Wo,) are > burnt or deſtroy ed. 


Mr. 


from his Banker; but always took it from Mr. 
That. 
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—— 


* Mr. Gou'd, Mr. Ser]. Davy, Mr. Cox“, and Mr. Stowe argued 
that he ought now to be diſcharged, as having given a full and 
complete Aniwer to the Queſtions propounded to Kim: : Andit is not 
material, in the preſent Reſpect, whether it be true or falie; or 
whether his Conduct was prudent or imprudent. If he be not now 
diſcharged, He mut be impriſoned for Lite. 


Mr. Serj. Hetbitt, and Mr. W contra, infiled that this An- 
ſwer was ſtill ;ncomplete and unſ.tisfactory; and that the Defendant 
can not be indicted for Perjury upon it. He was bound down by 


what was already proved upon him and traced to him, to account 


for a very great Sum of Money which appeared to have come to his 
Hands in this particular Year : And this is by no Means a ſatiſ- 
factory Account of the Diſpoſition of it, nor at all probable in itſelf. 


He lets the Commiſſioners into no Sort of Light whereby to trace 


this Money, or to diſcover what is become of it: It is not to be 


imagined or conceived that 4, 5, 6 or 7 hundred Pounds in a 


Month could be paid Her for Maintenance and Expences only; 


eſpecially as it appears (as it does by what He himſelf has repre- 


preſented in one Part of his Examination) that She had only a Man- 
Servant and two Maids, whilſt She was at Bath. It might have 


been repaid to him or to ſome One in Truſt for him; or laid out in 


Stocks, and thoſe Stocks transferred i in Truſt for NY 


The CouRT held his Anſwer to be incomplete and . 
factory; and ORDERED Him to be REMANDED. * 


Edie and Another ver/. Eaſt-India Company. 


HIS was an Action, brought by the Indorſees, upon two 
foreign Bills of Exchange drawn by Colonel Clive, then in the 
Eh- Halen upon the Eaſt-Iudia Company, and accepted by them, 
payble to Mr. Campbell or Order, then allo in India, and indorſed 


by Mr. Campbell to Mr. Robert Ogilby. One of theſe Bills was by 
ſuch Indorſment directed to be paid to Robert Ogilly or Order, in the 
uſual Way of Indorſing; And no Diſpute or Queſtion aroſe upon it. 
The other Bill was alto indorſed by Mr. Campbell to Robert Ogilby + 
but the Words © cr Order” were originally 0oMITTED in this Indorje- 


ment; and afterwards put in, by another Hand, before the Trial. 


Theſe Bills thus indorſed by Mr. C ampbell to Mr. OV W N 
adding the Words or Order,” in the Indorſement of the latter * 
were by Him indorſed to the Plaintitfs Edie and Lard or Order. 


Ozgilby 


was atter- 


V ieted and 


Eff. Gs. 


mn. 


* P. 1216. 


* This Man 
wards con- 


executed for 
concealing his 
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* 07:/hy became inſolvent: And the Queſtion then was Wuo was 

to bear the Loſs; Whether Mr. Campbell, or tie Plaintiffs: (For the 

Fojft-Tndia Company were no more than Stake-Holders.) 


The Diſpute aroſe only upon this latter Bill: For the firſt Bil! 
was given up at the Trial, by the Counſel for the Defendants; and 


a Verdict was taken for the Flaintiff, upon Hat Count. But 


On the Second, An Objection was taken to the Vant of the Words 
*© gr Order; Which the Defendant's Counſel inſiſted were neceſſary 
to be orrginally inſerted by the Indorſer; And that the Om1ss10N 
of them was equivalent to the moſt re/fri&ive Words that He could 
have made Uſe of in Order to limit the Payment. And accordingly, 
On this /econd Count, a Verdict was found for the Defendant. 


Mr. Morton, of Counſel for the Plaintiffs, having moved for a 


New Trial, Mr. Norton, and Mr. V edderburn now thewed Caule, 
on Pehalf of the Defendants, Why a New Trial ſhould not be 


®* In B. R. 
271. 1723. 


granted. 


In Support of the Motion; Mr. Morton and Mr. Yates had cited 


the 4 following Cafes; viz. * More v. Manning, Comyns 411. in 


Point: where it was holden “ That a Promiſſory Note to pay to 


„One or Order is aſſignable foties quoties by the Indorſee or Indor- 


« ſees, though the Words or Order be omitted in the Indorſe- 
6 ment,” „ . 


+ Acheſon v. Fountain, 1 Strange 5<7. in Point alto; It being 


there holden “ That an indorſable Note indorſed to A. B. with ut 
«& ſaying or Order, is an Indorſement to the Indorſee or Order: For 
__ * the Law interprets the Aſſignments to be in the /ame Manner as 


the Note is drawn,” 2 


And Evnns v. Cramlington, in C arthew 5. and 2 Ventris zog. 


310. which was ſaid to be applicable to the preſent Caſe, 


They alledged that Every Indorſement imports that the Value has 
Leen received by the Indorſer: And | Mn our 


A Promiſſory Note or Bill of Exchange, originally made payable 
to One or Order, is 77 zt s own Name affignable; And the Aſlignee 
has the whole Intereſt in it, and may aſſign it as He pleaſes; And any 
Reſtriction cr Confinement of his Aſſignment of it is contrary te the 
Nature of the Thing, and therefore void. _ e 


An Indorſement is an Aſſignment; and, for the Reaſons aforeſaid, 


is not reſtrainable by the Omiſſion of Words, or even by Negative 


4 ; Words: 


Trinity Term 1 Geo. 3. 
* Words: And it it be given in Blank, it may be filled up by the *P.1218. 


Indorſee or by any One elſe, even in the Face of the Court, ar the 
Trial, * | 


See Compn, 
312. accora'. 


Having thus eſtabliſhed this Principle, * That the Bill of Ex- LY 


| 7 os chan ge being originally made offignab e and nezot:able, and bein g in 
7 ** 7t's own Nature ꝗlſignable muſt continue aways ſo; And that the 
. «6 


Law will interpret the Alignment to be made in the ſame Man- 
ner in which the Bill is drawn, although the Words or Oraer be 
% omitted; 3 8 Pe 


They grounded their Motion for a New Trial upon theſe two. 
Foundations ; 1 ok | 


1ſt. That the Jury have found directly contrary to this ſettled Law, 

and have founded their Verdict upon the CusroM of MERCHANTS, 
which they ſuppoſe to be quite to the contrary ; and Of which Cuſ- 
tom of Merchants, Evidence was permitted to be given at the Trial ; 
which Evidence ſhould not have been allowed. For the Cuſtom of 
Merchants is part of the Law of England: And the Law of England 
being already fully ſettled on this Point, no Evidence in Contradic- 
tion to it ought to have been admitted; nor can any Finding of a 


Jury alter it. 


2dly. That / the Counſel for the Plaintiff had apprehended that 
ſuch Sort of Evidence would have been gone into at the Trial, the 
could and would have produced better and fuller Evidence than 
they did, to prove that the Cuſtom of Merchants was really and in 
Truth and Fact agreeable to the Law as ſettled : And they alledged 
That 20 Fact of Uſage was proved at the Trial, to ſupport a Notion 
« that the Acceptor was not liable upon ſuch an Indorſement as 
10 this.“ | ay OE INT „ . 


Mr. Norton and Mr. Wedderburn, contra for the Defendants, in- 
ſiſted, that the preſent Verdict was right, and ought to ſtand. 


9 It has been urged, iſt, © That this Bill is 22 47 Nature negotiable; | 
Y and a2dly. That being ſo, it can not be gained by this or any | 


As to the firſt—They agreed a Bill of Exchange to be negotiable 
in it's Nature. But it does not follow, they ſaid, that becauſe it 
was once lo, it muſt therefore always continue ſo. For the Payee has 
the abſolute Property in it; He is the Purchaſer of it: And why 
ſhould not He limit the Payment of it as He pleaſes? No Man can 
be iujured by this; No Man can be deceived by it; It cannot be at- 
tended with the leaſt Inconvenience. 
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*No Caſe can be cited to be contrary, The Caſes that have been 
cited do not apply to it; as will appear preſently. 


An imperfect Indorſement, an Indorſement in Blank, indeed may 
be ſupplied: But the Owner may, if he thinks proper, indorſe it ne- 
gatively and upon Terms; And then the Indorſee rates it upon thoſe 
Terms; and under that Reſtriction, which the Indorſer has expreſsly 


impoſed upon it. : 


This is no more than a naked Authority to receive the Money. 


It is not true, That eve; 19 Indorſement ports Value received by 


the Indorſer. For an Indorſement may be ſo worded as to ſhew 
that the Intereſt remains in the Indorſer: As for inſtance, * Pay this 


% Bill to my Steward, and 79 no other Perſon; Or“ Pay to ſuch a 


One or my Uſe, and to no other Perſon whatſoever.” 


And whether he has or 3 not ſo limited it, is a Queſtion of Fad, 
not of Law : And it depends upon the Cuſtom of Merchants. 


The Caſe of Moore v. Manning does not contradiqt our Principle. 


It does not appear that that was not an Indorſement 7 Blank : Which 
(it is agreed) does not deſtroy it's Negotiability. The Aſſignment 
Was there treated as an a#/olute Aſſignment to Witherbead : It muſt 

have been an Indorſement u Blank; and the Caſe goes upon that 


Suppoſition. However, that came before the Cour t upon Demurrer. 


The Caſe of len v. a was only a Queſtion «© Whether 
« the Plaintiff's Evidence /upported her Declaration: But her De- 


mand was full and clear, «;7hout thoſe Words. The Caſe could not 


require the Reaſons there given: Therefore they are at leaſt extra- 


* The Court Judical, or * perhaps added by the Reporter. 


themlelves to the ge there reported. NM , own Note of that Caſe agrees with Sir Jobs Strange” 8. 


+ [ can't ſes As to Evans v. S Tis nothing like this T Caſe; nor is 


Of Interence to be drawn from it. 


Beſides, All theſe Caſts are only upon Promiſfry Nater's which 


depend upon our municipal Laws: And Promiſſory Notes are, by 
the Stat. of 3, 4 Ann. c. . put upon the ſame Foot with In:anas Bills 
of Exchange. - 


— Put Foreign Bills of Exchange ſtand upon quite another Foot; 
namely, upon the general Law and Cuſtom of Merchants. And 
the Verdict ſuppoſes and proves the Cuſtom of Merchants to be with 

the Defendants : And the Evidence of ſeyeral eminent Merchants 
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4 and experienced Perſons at the Trial, was agreeable to the Finding. * P. 1220. 


And if they could have encountered it; Why cid they not? Their 
Omitting to do ſo, is ſurely no Ground for a new Trial. 


Mr. Merton and Mr. Yates, in Reply 


They admit the Queſtion to be, What i Is the true Conſtruction 
of ſuch a reſtrained Indorſement as this is.” And certainly this 
Sort of Indorſement makes or rather continues a Bill of Exchange 


generally negotiable. Meſſieurs Ede and Larg are in the Caſe of 
cvery common Indorſee. 


The Caſes that We have cited are plan and clear, on our Side: 
On the other Side, They ſuppoſe imaginary Circumſtances, which 


did not really exiſt | in them. 


The Determinations upon Promiffory Notes prove“ That the 


„Law was likewiſe fo, upon F orcign Bills of Exchange.” 


The Fad of Uſage that would have been cogent and te if 


proved, ſhould have been a Refu/al to a a Bill with ſuch a 


limited and reſtrained eren 


If this Bil was to go back to India, proteſted by Meſſieurs Edie 


and Lard for Non-Payment by the Company and the Indorſers, 


undoubtedly the Drawer would be liable to Mr. Edie and Mr. Lard, 


for the Emden of it. 


1900 MANSFIEL 9—1 thought, at the Trial, that the Defen- 
dants #17ght be at 1 3 to 8⁰ into the U/age of Merchant: upon this 


Oecaſion. ; Re 


"And Mr. "oy Caſhier of the Bank of England, gave Evidence 


<< 7 hat the Bank, if they ever diſcounted the Bills not indorſed 
„ to Order, did it only upon the Credit of the Indorſer; but that 
otherwiſe they would not take them, not conſidering them as be- 
"WF ing negotiable. e 


„ 


Mr. Simon, a very eminent and experienced Merchant, depoſed 


That He conſidered the Omiſſion of theſe Words as reftrietroe of the 
Indorſement to the particular individual Perſon ſpecified in the In- 
dorſement: And He added, That it was, in his Opinion, merely 


in the Nature of a perſonal Authority « to receive the Money; and 
was not negotiable. 


80 Mr. Grant, another Witness on the Part of the Defendants, 
declared his Opinion alſo to be. a 
0 
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So alſo Mr. Regnier their fourth and laſt Witneſs. 


Theſe were the four Witneſſes for the Defendants. 15 

The Plaintiffs, on their Part, called Mr. Richard Cope ( Partner 
with Vir. Honywood the banker :) But they were miſtaken in Him; 
For He agreed with the other four Witneſſes, exactly. 


Another Witneſs called by che Plaintiffs was Mr. Udney - Who 
thought it ſufficient without the Words © or Order ;” and atteſted 
that He had himſelf diſcounted One, and ſaid He had paid, He 


believed, 50 Bills where the Words “ or Order“ were omitted in 


the Indorſement. 


Mr. Macbeun, a Notary Public, alſo in his Opinion held the In- 
dorſement of a Bill of Exchange to be negotiable, notwithſtanding 


the Omiſſion of theſe Words; and that no Objection of this Sort 


was ever made. Indeed if the Bill ſhould be indorled © Pay the 


Contents to A. B. only; It was looked upon, He ſaid, to be x a 


Reſtriction of the Payment to A. B. perſonally. 


e. fully and clearly eſ{abliſhed, or to be the other Way, then they ought 


Mr. Uny and Mr. Anderſin depoſed to the ſame Eftect, 1 That | 


„ the Omiſſion of the Words or Order did 7 not prevent the Nego- 
La ms 


But the Plaintiffs did not, however, come prepared wich parti- 


cular Witneſſes to the Uſage in ſuch Caſes ; not expecting that the 
Evidence 1 in Support of ſuch a Uſage would have been admitted, 


told the Jury, that by the general Law, (laying the U/age out 


of the Caſe,) the Indorſement would follow the Nature of the origi- 


nal Bull, and be an atfolute Aſſignment to the Indorſee or his Order. 


And after having told them that this was the general "$a then 


I left it to them upon the particular Evidence of the Us AGE, that had 


been laid before them; And recommended it to them to conſider well 
of this Evidence; and told them, that if they found an Usacs fo 
ſtabliſbed and ſettled amongſt Merchants and Traders as to be clear 


and plam and beyond Doubt, they might find a Verdict for the De- 
fendants upon that ſecond Bill: But I directed them, that if they 
were doubjul of the Uſage, or it the Ulage appeared to them not 70 


to find for the Flaintifts. 


by, the firſt Indorſee ; And that it ought to be conſidered by them, 
8 ws Who 


4 told FT that the Queſtion aroſe upon the Infolvency of Og!/- 
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Truſt, ought to run the Riſque of his Credit, 


I obſerved that this Indorſement was made by Mr. Campbell, the 
Payce, to this Og:/by: And if He meant to truſt Ogilby, it was but 
reaſonable that He ſhould be the Perſon to ſuffer by Ogilby. And it 
was clear that He meant to truſt Og/by with the Money: For it s 
acknowledged on ail Hands, that Ogi/by Himſelf had a Right to 
receive it of the Company; whether he had a Right to indorſe the 


Bill to another Perſon, or not. 


The Jury Raid out a conſiderable Time; and then brought in a 


Verdict for the Plaintiffs, upon the Bill indorſed to Ogilby or Order 


(which was not diſputed:) But they gave their Verdict for the De- 


fendants, upon that Count which declared upon the ſecond Bill (for 
2000 /.) which was indorſed to Him wir Hour adding the Words 


« gr Order.” 


In the whole Courſe of the Evidence, M One Fact was proved, 
where the Indorſee to whom a Bill was indorſed, without adding 
the Words or Order,” ever actually LosT the Money; ſo as to put 


Since the Trial, I have looked into the Caſes, and have con- 
ſidered the Thing with a great deal of Care and Attention, and 


thought much about it: And I am very clearly of Opinion, that I 


ought not to have admitted any Evidence of the particular Hage of 


Merchants in ſuch a Caſe. Of this, I fay, I am now ſatisfied: For 


the Law is already SETTLED. 


4 lay the Caſe of 8 v. Cramlington out of the Way; as I do 


not ſee that it is much applicable to the Caſe now before Us. 


But I go upon the two Caſes of More v. Manning, and Acheſon 


v. Fountain. The former was an Aſ/ump/it upon a Promiſſory Note 


given by Manning to Statham or Order: Statham aſſigned it to 
Witherhead ; and Witherhead, to the Plaintiff. Upon a Demurrer 


to the Declaration, Exception was taken, © Becauſe the Aſſignment 


«© was made to Witherbead without ſaying to Him.and Order; and 
then He can not aſign it over,” But it was reſolved by the whole 
Court, That it was good: For if the Original Bill was aſſignable, 


then, to whomſoever it is aſſigned, He has all the Intereſt in the 


Bill, and may aſſign it as he pleaſes. And very right that was: 
For the main Foundation is, What the Bill is in its Origin. And 


accordingly, as that Note was originally made payable to Statham 


and Order, they held the Aſſignment of it to Witherhead to be an 


.abſolute Aſſignment to Him, which, comprehended his Aſſigns. It 


rl 9 could 


* o it was that gave the Truſt to Ogilbly, For He that gives the * P. 1222. 
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* P. 1223. 
1223. ; : 
the Aſſigment was made 79 //7therhead, without ſaying to Him 


#0117 KTP be an Indorſement i Blau; becauſe it is ſtated “ That 


& gr Order.” The Point reſolved was, That the Aſſignment 79 
« J/ttherbeed was abſolute.” The Words added at the End of the 
Report are inaccurate, and might, at firſt View, occaſion a little 
Contlion: But, to be ſure, the Court went into an additional Ar- 


gument; which the Reporter has omitted to particularize. But 


the Declaration Jets out the Aſſignment; which is“ An Aſſign- 
ment by Statham 10 Malbe bead, omitting to add the Words and 
Order. 


1 him as to the other Caſe of Acheſon v Fountain — The Plaintiff 


had declared upon an Indorſement made by , iiam Abercrombie, 


whereby He appointed the Payment to be“ to Louiſa Acheſon or 


Order: Upon producing the Bill in Evidence, which appeared to 


be orginally made payable to Avercrombre or Order, yet Abercrom- 
tie's Indortement was only this“ Pray pay the Contents to Louiſe 
« Acheſon... It was objected, „J hat the Indorfement did not 


* agree with the Declaration.” The Court, notwithſtanding this, 


gave Judgment, upon the Ground of a General Propgſition in Law, 


« That a Bill is negotiable, 47755277 adding thoſe Words to the In- 
« dorſement.” And though the Plaintiff et perh aps have had 


Lende to amend his Declaration in the Point objected to, yet the 
Declaration came before the Court wnamend:d; So that the Objec- 
tion came with its full Strength: And the Court gave their Opinion 


upon the Foint, as a Matter of c/ear ett. 4 Law; 3 For the whole 


Court were of Opinion, that it was well enough, that being the 
lea al Import of the Indorlement; and that the Flaintitf might, 


& u pon th:s, have indorſed it over 10 another, who would be the 
« proper Order of the fit Indorſer. And accordingly, Judgment 
Was given for the Plaintiff. 7 


A Draught drawn upon One Perſon, directing him © to pay Mo- 


„ ney to another or Order,” is, in its Original Creation, not an Au- 


 therity, but a Bill of Exchange, and is negotiable. It belongs to the 


Payee, to do what He thinks. proper gi it, and to ule it as beſt 


: ſuits his Convenience. It is his Property ; And He may aſſign it 
as ſuch, and to whom He pleaſes: : And his Direction to pay It 


$70 fie; a One,” is a Direction * to pay it to Him or his Order ;' 
For He ofigns his who.e Property in it, and has had a valuable con- 


Jiaeration lor 10 doing. 


Another Thing obſervable is the Abſurdity 5 the Opinion of 
the Merchants (which they avowed to be their Opinion,) “That a 


Bill thus indorſed was t to go to Executors or Adminiſtrators, 


„ in Caſe of the Indorſee's Death :” Whereas there can be no 
Doubt, that ſuch an Intereſt is 2a 12 5 70. e to Executors or Admini- 


| {trators, 


The 
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*The Words“ or Order” are not ness 


dorſement, any more than the Words Eaccutorg or Adminiſtrators” 
are neceliary to be added to it. 


The Point now in Queſtion has been already Polemaly {tiled both 
in the Court of King's Bench and Common P.cas, by the two Ad- 
judications that have 0 me 


not to have been examined to the U/ar ge, aft 
nations of what was the Law. | 


Therefore there ought to be a New Trial. 


As to the Coſts — I think there ſhould be None, in this Caſe. 
For the Verdict muſt be ict atide gezera/ly, not in part only. 
Yet this Verdict is agreed to be right upon the #7/ Count; and that 
is found for the Plamtifs. Therefore there ought to be no Coſts 


upon granting a new Trial in the preſent Caſe: Since the Merits were 


always clear for the Plaintiffs, on the f rfl Count; And it row 8 
388 that Nothing remained to be tried, on the Sn 


r. Juſt. DENISON concurred, in tots. 


This Verdict upon the feeond Count is not well ſounded. The 
5 Point 1 in e is not Matter of Fact; but Matter of Law. 


2 never before heard of this Notion of a reſtrictive Aſſignment of a 


egotiable Bill. 


Where a Bill 18 originally made payable to A or Order, it is of 
Courſe and in its very Eſſence negotiable from hand to hand. An 
| Inland Bill of Exchange is aſſignable in its Nature, roties quoties: 

And Promiffory Notes are now put upon the fame Foot with them. 


Foreign Bills of Exchange are equally ſo, by the Law of Mer- 


chants, and by the ſettled Determinations of Courts of Law 1 in 


Ben 


This is a Mater of Law: And the Les 18 ; clearly and fully 87588. 


There is no Inſtance of a reſtrictive Limitation, where a Bill i 18 ori- 


gnaly made payable to a Man or Order. 


I never heard of an Indorſement to A. only. In general, the In- 


dorſement follows the Nature of the Thing indorſed; and is equally 
negotiable. 


But at leaſt, here 1s no ſuch Reſtraint as that: Here is Nothing 
from whence to collect an Intent to limit and reſtrain it. The 22 20 
| as 


nentioned: And therefore > V/itnelizs ought 
Cr luch folemn Determi- 


2 * 


ecetiiryto be inſerted 12 the Tn P. 1224. 
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Law to the Contrary, nor any Pretence for it in the preſent Caſe. 
And it would be infinitely inconvenient, if it ſhould be otherwiſe : 
For, as no Circumſtances at all appear, it would deſtroy or diſturb 
that Certainty which Tranſactions of this Nature require. 


An Executor or Adminiſtrator may indorſe a Bill or Promiſſor 
Note, wlthin the Cuſtom of Merchants. In the Caſe of Rawlinſon 
v. Stone, M. 20 G. 2. B. R. upon a Writ of Error from C. B. An 


*1 nd by mY Inland * Bill of Exchange was made payable to A. or Order: A. 


ovn Notes, 


that it was a died, and the Adminiſtrator of A. aſſigned the Note to the Plaintiff in 


* tne ; the Common Pleas; for whom that Court gave Judgment upon De- 
— % murrer. The Court, upon Argument of the Writ of Error here, 


very ſhort Ac- held, ** that the Executor or Aammiſtrator might aſlign it over: 


count of it And they 2flirmed the judgment of the Court of Common Pleas. 
(which agrees , 


with miae) in The Executor or Adminiſtrator is only Affignee in Law, not in 
2 Siranze Fact: Yet they held that He might aſſign it by the Name of Exe- 
e i 25 cutor or Adminiſtrator ; and that it was the common Method to do 


tirſ-rv. Store ſo. The Indorſement virtually included it. 


However, 'tis | — Se | | | 

immaterial Hy 5 . | 5 66 | 
lik bs Now the preſent Cafe includes that, and more: For here, the 
was on Nete firſt Indorſee was an Aſſignee in Fact. And it ought to be ſo, for 
«OT Bill, pas 


the Sake of Certainty, and for the Benefit and Convenience of Trade. 
No Intention appears here to reſtrain it: And in general, the Law 
ſays © it is aſſignable.” Q.. ** 


And it is not material, when or how filled up: For it is every Day s 
| Practice, to fill up the Indorſement long after it is made; nay, even 
in Court, at the Trial. 


I will not give any Opinion, whether the Indorſer M1 have l 
mited his Atlignment by ſome clear plain negative Words, if in Fact 
at had been his Intention to limit and reſtrain it. 


Hine, no ſuch Intention, appears: The Indern general; And 
the Law is ſettled, © That the Aſſignment follows the Nature of the 
„Thing aſſigned.” And the Law being already ſo ſettled, the Jury 

ou ght not to have Ben their Verdict upon an Opinion Fangrary to it. 


A New Trial ought therefore to be granted: But No Coſts ſhould 
be paid; for the Reaſons already mentioned. 


Mr. Juſt. FosTER concurred that there ſhould be a J Trial; 
becauſe it is a Verdict againſt a known and ſettled Rule of Law; 


as appears by the two adjudged Caſes reported in Comyns and Strange. 
Therefore it ought not to have been left to a Jury at all, 
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* „ has been ſaid about the Cuſtom of Merchants. But the *P. 2216. 


Cuſtom o, of Merchants, or Law of Merchants, is the Law of the King- 
dom ; and i 1s part of the Common Law. 


People do not ſufficiently diſtinguiſh between Cuſtoms of different 
Sorts. The true Diſtinction is between general Cuſtoms, (which are 


part of the Common Law,) and local Cuſtoms (which are not ſo.) 


This Cuſtom of Merchants is the general Law of the Kingdom, 
part of the Common Law; and therefore ought not to have been left 


to the Jury, after i it has been already ſettled by judicial Determina- 


tions. 


But there mould be 10 Coſt paid upon this Occaſion; beraue 


the Verdict is both againſt Law and againſt the Opinion and Direction 


of my Ld. Ch. Juſtice, upon the ſecond Count; and is with the 


Plaintiffs, on the firſt. 
Mr Juſt Wir or was of the ſame Opinion. 


The Law, with el to this Point, is ſettled: and fully eflabliſhed, 


by the two Caſes which have been cited; and upon right and Fes 


Princi iples. 


\ 


This Original Contract is, **.t0 pay to ſuch Pert! or Perſons, 


de as the Payec or his Aſſignees or their Aſſignees ſhall direct: 


And there is as much Privity between the laſt Indorſer and the laſt 
Aſſignee, as between the Drawer and the firſt Payee, When the 


Payee aſſigns it over, He does it by the Law of Merchants; being 
a Choſe in Action, not aſſignable by the general Law. And the 
Indorſement is part of the Original Contract, and is incidental and 
appurtenant to it in the Nature of it; and muſt be underſtood and 
interpreted to be made in the /ame Manner as the Bill was drawn: 
And the Indorſee holds it in the ſame Manner, and with the ſame 
Privileges Qualities and Advantages, as the Original Payee held it ; 
that is, as an an gnable negotiable Note, which He may indorſe 


over to Another, and that Other to a third, and lo on, at Pleaſure. 


There i is a great deal of Difference between giving a naked Au- 


thority to receive it, and transferring it over by Ind; rſement. And 


 Fdoubt Whether He cen limit his Indorſement of it by Way of 


Atiignment or Transfer to Another, ſo as to preclude his Afignee 


from aſigning 1 it over as a Thing negotiable. For the Aſſignee pur- 
chaſes it for a valuable Conſideration; and therefore purchaſes i it with 
all its Privileges Qualities and Advantages ; One of which, is its 


Negofiability, 


70 A 
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P. 122 . be ſure, He may 3 give a mere naked Authority to a Perſon © to 
© receive it for Him: "He may write upon it“ Pray pay tha 
« Money to my Servant for my Uſe;“ or uſe fach Expr effions as 
Neceſſarily import that He does not mean to indorſe it over, but is 
only authorizing a particular Perſon to receive it for Hi and for his 
9wn Uſe, In ſuch Caſe, it would be clear that no valuable Coniide - 
ration "had beed paid Him, But, at leaſt, that Intention muſt appear 
pon the Face of the Ind rjement. Whereas here, no ſuch Thing not 
any Thing ending to it, appears upon the Face of the Indorſement: 
It is a general Afignment without any Reſtriction at all. 


The Principle I rely upon, is the Poying a Wa 8 deration 
for the Aſſignment,” 


In the Caſe of More v. 18 (which ig in Point,) Thoſe _ 
© Þ. Cenis * Words added at the End, «That at a Trial, when a Bill is given 
2122. in Evidence, the Party may fill up the Blank as He pleaſes are 

Redundancy. And that Indorſement could not be an Indorſement in 
Plan- It appears otherwiſe from the Cale itſelf. It was made 70 
Witherbead, but without laying * to Him and Order.” 


| 80 the other Caſe reported in 1 Strange 557. is likewiſe in Point. 

1 And there is no Difference, Whether the Determinations be on Pro- 

7 miſſory Notes, or on Bills of Exchange: It is juſt the ſame thing ; ; 
becaule 1 it 1s to be governed by the tame Rule. 


[He eiten a Manuſcript Report of that ſame Cafe of Acheſon v. . 
Fountain, which is reported by Sir Fob Strange : Which agreed , 
with Sir John s Report of it, and with mine exactly] 5 


— — We Pa C7, 
> — o — Iu AE ——— — — — — 


| There is another Caſe in Carthew 40 3, Fiſher v. Pomfrett, that 
ey ihevus this to be a right Determination; (though the Sate of that 
| Ciaſc was indeed juſt the Reverſe of the preſent Caſe.) It was a Bill 
of Exchange avable to J. &, who indoried it © Pay the Contents 
of this Bill unto the Order of Mr. Fiber.” Fiſber brought his 
Action as Indorſee. The Defendant demurred to the Declaration, 
becauſe the Indorſement was not to Fiber Himſelf, but to his Order. 
But the Court held that Fiſher might well bring the Action: For 
« amongſt Tradeſmen, that Form was commonly uſed, though = 
intended to be made payable to the Perſon 2e Order 75 mene 
* zioned.” And Fiſher had Judgment. | 


» . 
ws 


55 Therefore TRE indorſed over to A. would enable Him to indorſe 
it over to B. and ſo on. For the Convenience and Courſe of Trade 
is to be attended to: Ihe Intention i is to be regarded, not the Form. 


4 gr | | * The 
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*The Cuſtom of Merchants is Part of the Law of England : And * P. 1228. 
Courts of Law muſt take Notice of it, as ſuch, 


There may indeed be Have Queſtions depending upon Cuſtoms 
amongit Merchants, w here, if there be a DouRTH about the Cujtom, 
it may be fit and proper to take the Opinion of Merchants thereup : 
Yet that is only where the Law remains doubt/ul. And even thee, 
the Cuſtom muſt be proved by Facts, not by Orivion only; And 
it muſt alfo be ſubject to the Control of Law: And fo was the Caſe 
of Hawkins v. Cardy, reported i in Carthew 406, and in 1 Salt, 65. 

There the Defendant had given a Note under his Hand, * to pay 4 
«© unto E. G. or Order a certain Sum of Money: E. G. by In- 
dorſement on this Note, ordered PAR H of the Money to be paid to 
„ the Plaintiff, Upon which, this Action was brought: and a 
« ſpecial Cuſſom amongſt Merchants was laid in the Declaration, 
« according to the Plaintiff's Caſe.” Upon a Demurrer to this De- 
claration, It was adjudged © that this is a v Cuſtom ; becauſe by 
« means of ſuch Diviſion, the Defendant would be jubject to as 
: % many Actions, as the Perſon to whom the Note was given ſhould 
« think fit; and this upon a {gle Contract which ſubjected Him to 
% One Action only.” This warrants what I ſaid, © That the Ori- 
66 ginal Contract muſt be looked into.” Here, the Original Con- 
tract is a negotiable Bill; [ and the Indorſee 1 is in the Place of the Ori- 
201 Payee. 


1 The two Caſes of A v. Mannirg and 4555 zn v. Feuntain, 
5 ſerve to prove“ That there i is No ſuch Cuſtom of Merchants, as the 
5 «© Defendants pretend :” For they could not have been fo deter- 
; - mined as they were, F there had been ſuch a Cuſtom of Merchants. 


"Therefore theſe judicial U of the Point are the Lxx 
MERCATORIA, as to this Queſtion: For they ſettle what ig the 
Cuſtom of Merchants; which Cuſtom is the Lex Mercatoria, which 

is part of the Law of the Land. But this Finding of the Jury in the 
-preſent Caſe, is directly contrary to the Lex Meraateria ſo fully ſettled 
and eſtabliſhed by legal Adjudications | 7 


| | Therefore the Verdict ought to be ſet afide' but it ſhould be 
FH without Colts, for the Reaſons already ſpecific ed. ks. 


* 72 
„ 


Per Cur. unanichouſly; 
TheVrRpictwasſctaſide, AndaNgewTRrI At. 
ordered; (but without Coſts.) . 15 
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* Baſkerville ver/. Brown; et & contra. 


5 ROW N brought an Action againſt Baſtervile upon two Pro- 
miſſory Notes amounting (both together) to the Sum of 3o/. 
The Cauſe was entered and tried before Ld. Mensfeeld at the Sittings: 


And the Plaintiff took a Verdict for the hole of his Demand. 


Baſcerville had alſo brought an Action againſt Brown, for 11/. 


13s. for Taylor's Work done by Him for Brown; And this Cauſe 


was likewiſe entered and tried at the very ſame Sittings: But it hap- 


pened that the former Cauſe (wherein Brow? was Plaintiff) was firſt 


entered and firſt tried. 


In the latter Cauſe, (wherein Beer ville was Plaintiff,) the there- 


in Defendant (Brown) had given Notice of a Sce- of ſ much of 


the before mentioned two Promiſſory Notes, as would ſuffice to an- 


ſwer Baſkerville's Demand againſt Him; And He was ready, at the 


Trial, to have done ſo, notwithſtanding his having taken a Verdict 


for the whole 30/7. in the Cauſe wherein He was Plaintiff: But Ba 
| kerville's Counſel oppoſed this; and inſiſted that Brown had eftopped 


Himſelf from making this Set-off, by having taken a Verdict for 


the Whole of his Demand; whereas He ought (as they inſiſted,) to 
have Veft out ſo much, in taking his Verdict, as was equal to Ba 
Lervillès Demand upon Him. e : 


1 2 G 


Lord MaxsPIETD, at the Trial, inclined againſt allowing the 


Set- off: But He thought it a Matter that deſerved Conſideration. 


It was accordingly brought before the Court, for their Conſide- 
ration, in the Form of a Motion made on the Part of the Defendant 
Brown, for a Rule upon Baſeertile the Plaintiff, to ſhew Cauſe Why 
the Verdict (which had been found for Baſkerville) ſhould not be 
{et aſide ; and why the Defendant Brown ſhould not have the Coſts 
of- 4 Non i, „5 | ® . 

Mr. Norton and Mr. Yates, on behalf of the Plaintiff Baſterville, 
now ſhewed Cauſeagainſt this Rule. And, befides urging what they 


. 2. had infiſted upon at the Trial, they added further, That the * Sta- 
* tute only ſays © that the Defendant may ſet off the Debt due to Him 
from the Plaintiit;” but does xct compel Him to do ſo: And here, 


the Defendant Frown had actually made his Election **xoT 0 do it,” 
by taking a Verdict for his 9 Demand in the Cauſe wherein He 


was Plaintiff, And they inſiſted that the Nature of the Debt is 


changed, and the former Debt extinguiſhed by the Verdict; Sa that it 


ca 


dd. 
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* can not be ſet off, in an Action tried after that Verdict had been P 5 
given. 3 


To this, it was anſwered by Mr. Morton and Mr. Stowe, (in Sup- 
port of the Rule) — That the Debt remains unchanged in its Nature, | 
and unextinguſhed, notwithſtanding the Verdict. And it might 
have been ſtill ſet off, they ſaid, in the preſent Action, without any 
Inconvenience: For if Browz ſhould attempt to take out Execution 
for the I hole, in the other Action wherein He was Plaintiff, ter a 

Set- off in this Action, Either the Court would ſet the Matter right, 

(even with Coſts,) or Baſęerville migat have Redreſs by an Audit i 
Drerela. But Brow! was obliged, they ſaid, to take his Verdict tor 
the hoe of his Demand: For He could not be ture that Bojberw fie 
would try his Cauſe at all; and then Brow?! would have entirely 
loſt this Sum of 11/7. 18s. Brown did all He could to come at 4 
fair Balance: He could do no more than plead it, or give Notice to 
ſet it oft, as it ſtcod at the Time of the Plea pleaded. The Fault 
was in Baſkerville, He ought to have ſet off his Demand upon 
Brown of 11/7. 18s. againſt Brown's Demand upon Him of 307. 

And then complete Juſtice had been done eafily and at once. He 
ought not to have brought his Action againſt Brown, at all. 


” CUR . ADV is. 
Lord Mans#1ELD now delivered the Reſolution of the Court. 


The Meaning of the * Act of Parliament, He ſaid, was, that « ge. ye 
in all Caſes of mutual Debts, the leſs Sum ſhould be deducted out Star. of 2 G. 


| „ 3 | . y | ? 2. K. 22. §13. 
27 A 
of the greater, if the Defendant dejires it for lation of 
| mutual Debts, 


But Brown could not compel Baſrervil e to ſet off his leſs Demand one againſt | 
upon Broun, againſt Brown's greater Demand upon him: Nor“ tber. 
could Brown have ſafely taken his Verdict for leſs than his whole 
Demand. Yet Baſcerville Himſelf might have done this without 

Prejudice, and with perfe& Safety : And he ought to have done it. 

But he declined doing it; and at the fame Time brings his Action 

_ againſt Brown, for what he might, without Prejudice, have ſet off 
againſt Brown's Demand upon him. 9 9 8 Ns 


Therefore it was litigious and vexatious in him not todo it, when 
he might ſafely and eaſily have done it; but choſe, inſtead of it, 
to commence an Action againſt Brown. ” 15 


Both Actions ſtood together for Trial: But it happened that the 
Cauſe of Brown v. Baſkerville ſtood firſt, Brown took his Verdict 
for the whole Demand upon the two Notes ; there being no Flea nor 

Notice of any Set-off in 7his Cauſe wherein Brown was Plaintiff. 


SorltYyLE v 2 
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* Then came on Baſtervi/le's Cauſe, in which He was Plaintiff, 
and Brown the Defendant : In which Caute, Brown had given No- 
tice to ſet off ſo much as was equal to Baſtervi/le's Demand upon 
Him. This He would have done: But it was oppoſed ; and the 


Objection ſeemed ſpecious. 


But We are All clearly of Opinion, upon full Conſideration, “that 


the Debts might be ſet off, One againſt the other in this latter 


«« Cauſe, notwithſtanding Brown 8 having taken a Verdict in the 
« former ſor his whole Demand.” For if at the Time of the 
en brought, the Defendant may ſet-off one Debt againſt the other, 

r plead (if a larger Sum be due from the Plaintiff to Him, than 
From Him to the Pl. aintiff,) in Bar of the Plaintiff's Action; Brown 
had a Right in the Cauſe wherein He was Detendant, to give this 


Notice of a Set-off, at the Time when He gave it. And HBaſterville 


might, in the Cauſe wherein He was Defendant, have ſet off ſuch 
part of the larger Sum due from Him to the Plaintiff Brown, as was 


equal to the Debt due to Him from the Plaintiff, if he had thought 


roper. And Brown's Notice to ſet off againſt Baſter villes Demand 
told him, that Brown was ready to ftrike a Balance between the 
mutual Debts, and to be content with the Difference between them : 
and it ſpecified the Nature of Erown's Demand upon Him, as the 
Act N 


Thus it ſtood before - the V erdict: The Debt due to Brown was 2 
mutual Debt; and Notice was given of it, and upon what Account 
it became due, and that it was intended to be inſiſted on. And 
after the Verdict, it ſtill REMAINED @ mutual Debt, as it did be- 
fore. The Verdict did net annihilate or extinguiſh the Debt; nor 


change the Nature of it, or the Rule of Law: It only amounted to 


concluſive Evidence of it. So that Brown had the ſame Right to ſet 
it t off, after the Verdict, as He had before the Verdict. 


We are of Opinion, this Right to make theSet-oft ſtill remained 
in Brown, both within the Words, and Reaſon, and Intent of the 
Act of Parliament: And that the Debt was neither extingurſhed, nor 
it's Natu; e changed. 


- Baſtien * was the only Perſon in F ault: And He ought not to 
have n his Action. 


Brown was right all along: He could not have taken his Verdict 


for leſs then He did, with Safety. He may now remit ſo much 
of che Sum He has recovered, as will bring the mutual Debts to a 


uit Balance: And this He ought to do. 


But 
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* But it would be ſtrange, if the mere Accident of the Priority of *P, 1232. 
Trial ſhould, by his Caule's happening to ſtand firſt in the Paper, 
preclude Him from taking the Benefit of the Act, according to his 
Notice rightly and truly given at the Time when it was given. 


Per Cur. unanimouſly, 5 
VERDICT ſet aſide; And the Defendant to have Coſts 
of a Non-ſuit: And Brown to remit ſo much of his 


N Damages recovered in the other Action, as exceed the 
hp _ Balance of the mutual Debts. 


Sir John Aſtley Bart. ver/. Young, 


HE Plaintiff's Declaration conſiſted of e Counts, The De- 
fendant demurred to the One, and obtained Judgment there- 
upon. To the Other, He pleaded: and upon Trial of the Iſſue 


joined, the Verdict was for the Plaintiff. The Queſtion was, in 
wwhat Manner the CosTs ought to be taxed. 5 


Note—Theſe were Angle Pleas, at Cammicn Law. (As to double 
Pleas pleaded by Leave of the Court under the 4, 5 Ann. c. 16. 


84. Sce a former Caſe, of Cooke v. Sayer, 1 pe Febr wary 
1759- ante pa. 79 to 6/2. | 


TheCovarT were All, except Mr. Tuſtice F fer who was gone, 
; unanimous That in the preſent Caſe, the, Plaintiff was intitled to 
. Coſts upon his Verdict; and the Defendant to None upon his De- 
maturrer: For that the Plaintiff having prevailed upon One of his 
f | Counts, had a Right to have his Coſts upon zhat Count, without any 
Daduction to be made on Account of the Defendant's having gotten 
Judgment 88 his Demurrer to the other Count. 


Rex 5 Higginſon. 


\N Mendes 13 ch of April laſt, Mr. Merton moved in Arreſt of 

Judgment ; Ye Indictment upon which the Defendant had 
hen convicted, being (as He alledged) 799 general: And He ob- 
tained a Rule to ſhew Cauſe why it ſhould not be quaſhed. It was 
in theſe Words — Middleſex—The Jurors for our Lord the King 
upon their Oath preſent, That Thomas Higginſon of James Street in 
the Pariſh of St. Martin in the Fields in the County of Middleſex 
Yeoman, on the ſixth Day of November 1 in the firſt Year of the Reign 


2 of 
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F. 12 33. of our Sovercign Lord George the Third now King of Great Britain 


Sc, and on divers other Pays and Times between that Day and the 
Day of the taking of this Inquiſition, with Force and Arms, at the 
Pariſh aforeſaid in the County aforeſaid, did keep and manta and 
yet doth keep and maintain a certain common #{l-governed and diſor- 


derly Houſe; and in the faid Houſe, for his own Lucre and Profit, 
certain evil and ill-diſprſed Per ſons, of ill Name and Fame and of diſ- 


honeſt Converſation, to frequent and come together, then and the ſaid 


other Days and Times, there unlawfully and wilfully did cauſe and 


procure; and the ſaid Perſons in the faid Houſe, then and the ſaid 


other Days and Times, there to be and remain, FIGHTING OF 
Cocks, BOXING, PLAYING AT CUDGELs and MISBEHAVING 


THEMSELVES, unlawfully and wilfully did permit and yet doth per- 
mit: To the great Damage and common NUsSANCE of all the Sub- 
jects of our ſaid Lord the King inhabiting near the ſaid Houſe ; and 


againſt the Peace of our ſaid Lord the King, his Crown and Dig- 
nity. 


'Canfe being now ſhewn againſt Mr. Morton's Rule « to ſnew 
* Cauſe why the Judgment ſhould not be arreſted, — - 


© TheCourr (excluſive of Mr. Juſtice Fefer, who was gone, ) 
ſaid it appeared to them to be a good Indictment; and (without 
* diſcharged the RuI E. 


The End of Triaity Term 1761, ] G. 3. 
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Ive ES ; as ſull, in the | 
Acknowled gment former Part of | 
it, as in the { 
F a Debt, after Commencement of the Action, takes it out of latter, 
the Statute of Limitations. "Oy Oye 0 
Acts of Parliament, - jl 
The Rig 77 of Printing them and Abridgments of chem. Page ö 
; 664. "See F rinting, VR 2 f 
a Action | 
; Of Treſpaſs for meſne Profits and Cots after a Judgment in Bject } 
. ment. 668. See Meſne Profits, Ejectment. i 
On the Caſe, for !ibellous Words, ſpoken or ſworn in a Court of wil 
| Juſtice, in a Man's own Defence againſt a Charge upon him in 1 
N that Court, will not lie; Becauſe it is in a legal and judicial Way. | 
8 r0 to 813. See Afidavit, Libel, [Ml 
: On the Caſe—is a liberal Action. 906, 1011, 1012. T8 
; On the Caſe, for Money HAD AND RECEIVED TO THE Prain- 1 
ö TIFF's USE — 1 
g C. gave 4 promiſſory Notes to A. for 30 J. 1 A. indo ſed 1 
them to B. in order to enable B. to recover the Money, in his bi 
oven Name, againſt C. But C. figned an AGREEMENT * That A. "pl 
„ ſhould not Ge liable to the Fayment of the Money or any Part 1 
of it, nor be prejudiced, nor put t9 any Cots, nor any way 0 
| *«« ſuffer, by reaſon of ſuch his Indorſement.“ Notwithſtanding i 
which expreſs Agreement in Writing, and contrary to It, C. ſued "0 
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A. in the Cours ' of Conſcience, on each of the 4 Notes, as Indorſer; 
and received 6/7. of Him, under the Order of that Court; though 
A. tendered and offered to prove to them the ſaid Indemnity ind 
Agreement ſigned by C: Which the Commiſſioners thought Th yp 
| had 79 Ponwer 70 judge of, and that it was therefore 79 ſufficient 
Bar to the Suit in zheir Court. They therefore decreed for C. in 
one of the Cauſes; and 4. paid in the Money, upon the 3 
Others: And C. 709k out the Whole, by Order of the Commii- 
ſioners. It was reſolved— _ 
1ſt. That A. may recover this Money from C: in the 5. 'efent Form of 
A&un wiz. * for Money bad and received to his Uje.” "Pa ge 1012. 
He muy wave any Demand upon the Foot of the Indemnity, for 
the Colts he had been put to; and bring this Action to recover the 
6]. which C. got and et from him iniquitouſly. id. | 
2d. An Action of Aſſumpfit will lie in many Caſes where Det Jres 
lie, and in many where Debt does t he. 1008. 
zd. A main Inducement, originally, for encour ging Actions of Aj 
ſunmpfit, was, to takeaway the Mager of Law, ibid. 0 
4th. V the Defendant be under an Obligation from the Ties of 1 na- 
tural Juſtice, TO REFUND ;” the Law implies a Debt and 
gives this Aion. ibid. 
5th. This Species of Aſſumpit lies in many Inſtances, for Money 
received from a Zhird Perſon, under /awful Authority. 1008, 1009, 
6th. Though the Merits of a regular Judgment can never be over- 
_ bated by. an original Suit, yet "the Ground of this Action is con- 
tent with the Judgment of the Court of Conſcience. 1009. 
2025 That Court acted 17g ht, in refuſing to go into the collateral 
Matter. bil. 
$th. The Ground of the preſent Action is “ That. the Defendant 
« ought not to KEEP the Money.” id. 
gth. This Action is beneficial both to Plaintiff and Defendant. 1010. 
ſt. The Plaintiff may 4 declare generally, and make out his Cale 
at the Trial. 1010. 
_ 2dly. The Defendant c can be Fable no further than the 1 He 
Has received; and againſt that, may go into an equitable De- 
fence upon the general Iſſue; claim every equitable Allowance ; 
prove a Releaſe, without pleading it ; and defend Himſelf by 
whatever may ſhew that the Plaintiff, ex gu et bono, is not 
intitled to the Whole or any Part of his Demand. 1010. | 
Toth. This Action is a Bar to the Plaintiff's bringing an Action po. 
the Agreement (though He might recover more in that Action, 
than in his.) 1010. 
11th. This Action lies only for Money which the Defendant ex % 
et bono, cught not to KEEP. 1011, 1012. 
12th. It ies not for Money paid as due in Honour and Honeſty, though 
not recoverable by Law. 1012: as 
1ſt. Payment of a Debt brred by the Statute of Limitations, ibid, 
2dly. or contracted during Infancy. ibid. 


2 3dly. 


Contained in this Volume 


— — 


3aly. Or the Extent of Se 
rus Contract. Page 1012. 
Athly. Or Money jairly loſt at Play. ibid. 
| 1 3th. But it les for Money paid by Milate: or upon a i Confiders.. 
tion which happens fo foil; or for Money got through Impoſition 


and gal Intereſt upon an u- 


(expreſs or implied, ) Exlor tian, Oppreſiiin, or wndue Advantage 
taken of the Plaintiff's Situation, contrary to Laws made for Pro- 


tection of Perſons under thoſe Circumſtances. 7bid. 


14th. The Gift of 7h7s Action is That the Defendant upon the 
Circumſtances of the C 


Truſtice and Equity, to re/und the Money. thid. 


Penal— Amendment of the Declaration—TheRule laid down. 
1099. See Amendment, Declaration. 


1098, 


Treſpoſs vi ET ARMIS and Treſpe/s on the CASE cannot be joined in 


the ſame Action. 1114. 


AUZzavit 
To hold to ſpecial Bail muſt be Poſiti ve. Pl 55, 1032. See Bail. 
Not libellous, where made in a Court of Juſtice. in Anſwer to a Com- 


plaint on Oath, or to Affidavits made in Support of ſuch Com- 


plaint; though the Expreſſion uſed, was —“ Which Sir FJ. A. 


* hath jo FALSELY ſworn againſt Him,” (tac Defendant. ) 809 a 


0 813. See Adion. 


To obtain Leave to plead Ancient Demeſue, to an leckment. 1048. 
See Ancient Demeſue. 5 


Alkirmation 
Of a Quaker. 999 to 1004. and I 117. See Quaker. 


Amendment, 


The Court have ut uſed the ſame Striftneſs, of late Years, as r 


merly: And this is better for the Parties. But They will take 
Care, that the adverſe Party ſhall not receive Prejudice or Delay, 


by the Amendment. 756. See Pleading. _ 
Of aPlea, on Payment of Cots, with Liberty to reply de novo; where 


to be allowed, and what Coſts to be taxed. 756 and 7 58. See 
Repleader, Coſts. 


An Order of Removal was ; ſent down to bs amended, for a Miſtake 


in a Matter of Fact. 911. See Orders of Removal. 
Of a DECLARATION, by changing the Venue— 


iſt. May be made at any Time whilſt the Proceedings are in Pa- 


per. 1098, 1099. 
2d. This is an Amendment at Common Law, ibid. 


Cate, is obliged by the Ties of natural 
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AT ABLE of the Principal Matters | 


Zu. There! is no Difference between an Amendment in Civil Ac- 
tions and in Penal; when an Amendment at Common Law is 
applied for, and all is in Paper. Page 1098, 1099. 
4th. But the Statutes of Amendment do not extend to FEY Ac- 
tions. ibid. 
A Declaration in a Qui tam Action for Uſury, was amended, in a/- 
tering the Date of the Note; All being 7 Paper. ibid. 
In Ejectment is now carried much further than formerly; and, after 
Verdict, is not neceſſary to be applied for or actually made, in Cafes 
of mere Miſtake of the Clerk; but the Court will over/ook the Ex- 
ception. 1152. 88 Ejectment. | 


Ancient Demeſne 


May be ende! in Ei Ament, by Leave of the Court, and upon a 
proper Aſidavit. 1047, 1048. 
But the Court will not ouſt themſelves of Juriſdiction, i in Favour of 
ſuch a frange wild J uriſdictian as this, without a very ſu Meient 
Z davit. 11d. 

Such Aſidavit mutt ſhew „That the Lands are holden of a Man by. 
« which MAnoR is itſelf Ancient Demeſne; and that the Matter 
« can be tried i in the Court of that Manor; and that there are 
„ Srtors there And it muſt thew 2 þ hat the Demandant has | 

“% a Freehold.” Ma” 5 

Demeſday-Book will not ſhew whether the particular Lands s 
Ancient Demeſne: It will only ſhew whe ether the Marncr is "Hp or - 
not. 1048. „% os 


Arb itration, Arbitratoꝛs. | 
The act of 9, 10 V. z. c. 15. « for determining Diflerences, by 


Arbitration,“ was made, to put Submiſſions where 29 Cauſe was 

depending, upon the ſame Foot with thoſe where there was a 
_ Cauſe depending: And it 1s only declaratory of what the Law 
was before, in the fatter Caſe. 701. 


Articles of the Peace 


Ou oht to he exhibited in the Neighbeurhooa; that the Security myr 
be given there: And accordingly, a Man reſiding at the Devizes, 
and coming hither to exhibit Articles againſt another Man reſiding 
alſo at the Dev: zes, was rejected here, and referred to his own. 
Neighbourhood. - 780. V. mfra 1039. 2 
The Fat s ferrn mult be taken to 5.4 TRUE; And the Court - 
can't give the Defendant Leave to diſpute them ; (as the Court 
declared in Ld. Yane's Caſe in H. 1743. 17 G. 2.) Yet one Robert 
A % havi ng ſworn the Peace againſt Sir Thomas Allen and his 

1 Servants, 


Contained in this Volume. 


Servants, and coming afterwards into Court, to complain of mect- 
ing with Difficulties in obtaining Proceſs, it manifeſtly appeared, 
upon the ſhewing Cauſe againſt this Complaint, © That his Ar- 


the Court fayed Proceſs againſt the Defendants, and committed 
Parnell for Perjury ; (of which He was afterwards convicted.) 
Page 806. 
Being exhibited in London, for a Fat at Portſmouth, the Attachment 
was ordered to be 7ndor/ed with a Direction and Authority to any 
| Juſtice or Juſtices of Peace in that C unty (of Southampton) © to 
« fake the Security of the Peace TH REH ; Such Indorſement ſpe- 
cifying the Sums wherein the Parties thould be bound. 1039, 
1040. V. ſupra 780. 


Ss Aſſurance, sec 77% ifurance, Policy. 
Allurance. Sec Gur veyauce, Common Recovery, 


Attachment 


Shall go againſt an Under-Sheriff, for improperly executing the Ru 
N the Court: 799" See Pu tory. 


| - Ativeney ; 
Was N to pay Colts (as well as his Client,) having joined i in 
an Affidavit to ſupport a frivolous Complaint, and made reſentful 


Declarations which lhewed him to be perſonally active in it. C54. 
See Information. 


Averment. See Pleadins, 


The Word “ being” is 4 ſufficient Averment. 834 
The Plaintiff muſt aver Performance of what is to be done on His 
Part, or ſhew that He was ready to perform it. 900. 


'The Want of this may be helped by a Verdict, but not by a Judg- 


ment by Default. ibid. 
The Veritas Fact! may (in ſome Caſes) be averred againſt the 
Fictio Legis; ; As where the true Time of ſuing out a "Latitat i is 


material, It may be ſhewn notrwith/landing the Tuſte. 966. See 


Pleading, 950 to 969. 
Zo, the Tyme of Signing a Judgment may be ſhewn, in the Caſe of 
PURCHASERS, (who are bound only from the Signing:) But None 


elſe ſhall be permitted to aver That a Judgment was ſigned 


after the firſt Day of the Term;“ nor can it be averred “ that a 
Fieri facias was taken out in the Vacation; Becauſe the Fad? is 


PaRT IV, Vor. II. 3 08 


«« ticles were groſſly malicious and totally zwatrue :*” Whereupon, 


FE) 
Mei 
in 
„ 


— 


ATA BL. E of the Principal Matters 


— 


not 3 nor do the legal Conſequences depend upon the 
Truth of it, but upon the Rule of Law. Page 967. 

Of the WANT of Qualifications — Where neceſſary or not neceſſary 
in an Indiftment. 1036, 1037. See Indictment. 


a — - n — — 


Bail 


Opt agate Afidavrt to hold to Special Bail muſt be 
＋ yosITIvE : A poſitive Oath of the Debt is required both by the 
Act of Parliament and by the E#abliſhed Rule of the Court. 655. 
iſt. By 12 G. 1. c. 29. § 1, 2. No Perſon ſhall be held to Spe- 

_ crall Bail, for any Cauſe of Action under 1o/. in a ſuperior 

Court, and 405. in an inferior Court. Of which Cauſe of 
Action, Affidavit ſhall be made and filed; and the Sum therein 
| ſpecified, indorſed on the Writ or Proceſs : For which in- 

dprſed Sum, the Officer ſhall take Bail, and for no more. 65 5, 
656. 
200 Swearing only to BeLIre, though with a Reference to Ac- 

counts ſent from abroad, where the Debt aroſe, will not do. 

5655. Sed v. mfra, ſup pu. 1072. 

 Common—Sfecial— A Debtor regul: rly diſcharged of an old Debt, 
but conſcientiouſly making a rew Ackno. ledement of it and a 
new Promiſe to pay it, ſhall be diſcharged upon Common Bail, 

and ot holden to \pectal. 737» 738. See Bankrupt, _ 

Upon Writs of Error, on 3 7. I. c. 8. (on Bonds conditioned for 

Payment of Money only.) 746, 747. See Error. 

It is the Duty of Sheritt's Officers to take it, in Actions on the 
Caſe: And they are puniſhable if they take Money for ung it. 
926 to 929. See Statutes (23 H. 6. c. 10. 

Common— Special —The Afidavit to hold to Special Bail was only 
«© That the Defendant was indebted to the Plaintiff in Sc, as 

Hz COMPUTES IT : Yet it was thought ſufficient, by the only 

two Jucges then in Court. 1032. Sed v. ſupra 655. and infra 

(under pa. 1447) | ; ee 


Bailiff 


To Sheriff. See Shows ifs and their Bail! fs : Allo Statutes (under | 
23 H. 6. c. 10.) 


Baker, 


_ Baking Puddings, Pies, and ſuch Things for Dinner on a Sunday, is 
' not an Offence meant by 29 C. 2. c. 7: But is within the Equity 
of the Proviſo in the zd Section of it, as a Co Shop; and within 
the Exception of W. orks of Neceſſity and | Mercy. 787, 788. 


Ballaſt— 


. Contained in this Volume. 


_ Ballat—- 
Where to be unladed. Page 656 to C61. See Navigation. 


| Bankrupt— 


Certificate is not comp'ete, till ALLOWED; nor ſhall relate to the 
Signing by the Commiſſioners and Creditors; nor over-reach a 
Legacy left to the Bankrupt after the Signing, but before the Al- 
lowance, and aſſigned by the © ommitſioners before Allowance: But 

the Creditors ſhall have it. 717, 718, 719. 

Bankruptcy alone, nay even Inſolvency, (which Bankruptcy does o- 

neceſſarily import, ) 1s 0 ſufficient Caſe of Amotion from the Office 

of a Common-Council Man of a Corporation. 731 to 736. 

A Bankrupt who had regularly obtained his Certificate, afterwards 

ſettles an old Account with a Creditor who did not appear to have 

come in under the Commiſſion; agrees that a Balance of 747. was 
due from Him at the Time of his Bankruptcy; and promiſed to 
pay it, © when He ſhould be able. 
1ſt. As to the general Queſtion, ** Whether the Bankrupt was or 
« was not LIABLE to the Payment of it, upon this new Ac- 
E gnoroledg ment and new Promi Wer. The Court did not enter 
into it. 736, 77 
2dly. But they diſcharged him upon Common Bail; (that being 
the particular Queſtion before them.) 737. 
Lies #409 Months in Priſon. 817 to 820. (V. ante 439», 440.) 
1ſt, The Relation, and conſequently the Property of the Aſſignees 
in the Bankrupt's Goods, goes back to the Time of the Ain. 
Arreſt. ibid. 
2d. If Execution (a Fi. fa.) is ſued out againſt a ratet 8 Glands 
returnable wir ux the two Months, but mt ACTUALLY re- 
turned till after He has lain two Months; 
iſt. © Nulla bona” is a god Return : Becauſe it is then cer- 
tainly a true One. ibid. 
2dly. But . Whether it would have ha lo, if the Return 
had been made uyoN the Return-Day, which was wf Gin 
the 2 Months, when it was uncertain whether He would or 
would not lie the two Months in Priſon. 7619. _— 
3dly. In the laſt Caſe, if the Sheriff had returned“ That He 
« had levied the Money,” and had actually paid it over 
to the Plaintiff, the Sheri might have bal exculed ; 
but the PLAINTIFF mult 2 it to the Aſſignees, 101d. 

L, a Trader, being really indebted to li, (in about 1840/7.) ſent for 

I; told him He could not ſtand his Ground,” and propolcd to 
ſecure Him. Accordingly, He executed a general Aſigument to 


V, of EvERY TAI that He bad in the Wir d. But ter r 
_ 


ATABLE of the Principal Matters 


af WW s Debt, it was to be in Truſt jor L Hime I, as to the "pl 
fidue. A Defeazance, in a ſeparate Deed, was ſoon after execu- 
ted, making the Aſſignment void, upon Payment of al the Mo- 
ney due to // (who had been concerned with L in circulating 
Notes, many of which were outſtanding:) But eiter the Aſſien- 
ment nor Defeazance particulirly liquidated How MUCH Money 
was due from L to V. The Deed of Aſſignment recited L's being 
„ obliged, upon urgent and neceſſary Buſineſs, 79 lea e Tonden; 
and * 7 that He could not raiſe Money ſoon enough to anſwer all the 
% Demands that I had upon him.“ There Was 719 Counter part 
of this Deed: And the Original rema:ned in the Keejing of L the 
Aſſignor. No Poſſeſſion was delivered: Only, L. gave a Letter 
of Attorney to B. his owN Clerꝶ, (a Perſon privy to the Whole,) 
to collect receive diſpoſe Gc; the Goods flill continuing in L's Houſe. 
| No Notice was given to L's Debtors. Page 827. V , ſupra 47. 
to 485. almoſt S. P. 


3ſt, This Deep alone is 77felf an AF of Bankr uptcy ; ; "Tis within 


21 FJ. 1. c. 19 F 2. and, if permitted, would 1 the whole 
Syſtem of the e Laws. 829 10 833. K up: 4 467 
to 48 5. 


2dly. The C1 RCUMSTANCES confirm this: Particularly, there being 


NO vzſiole Change of Po Mon, a. ſecret Tra; e no Nolice Sc. 
830. 


zaly. It was reſolved, — 


Iſt. That a Trader (even befre Bankruptcy,) can not PREFER One 
or more Creditor or Creditors to the Reff, by a Conveyance of 
his wHoLE Eſtate and Effects. 829 to 833. V. ſupra 484. 

2dly. But He may pay a particular Creditor; or He may mori. 
gage a PART of his Eſtate or Effects (at leaſt) to a particular 
Creditor, provided He delivers Poſje;ion at the ſame Time, 
831. 3 Supra 4 84. | 

3dly. Yet a CoLORABLE Exception of a ſmall Pars would not 
( per Lord Mansfield) help the Matter: For the Court would not 

ſutffer ſuch an Evg/or to prevail. 832. | 

4thly. The Sy/tem of the Bankrupt Laws is“ That the Bankrupt” 8 

Effects ſhall be taken ouT of hs own Poſſeſſion and Manage- 
„ nent, and put under that ot the Commiſionersz and be divi- 
« ded eu, , i. e. proportionally, amongſt all his Creditors, 

929, 8:0. 
Fthly. T 888 L became a Bankrupt the Moment T1. executed 
this Deed, which puts his wHoLE Eſtate under the Manage- 
ment of his owN Truſtee, inſtead of the Commiſiioners; and 


aſſigned it ALL to One Creditor, leaving Nothing for the Reſt. 
830. 


A Mor Zeage by a Trader, of $h; "1þs broad or of Cargoes hon tha 


h1gh Seas, is good (notwithſtanding the Clauſe in 21 F. 1. c. 19.) 
though Poſſetion be not actually delivered. 941. 


3 . Jobs 


Contained i in "his Volume. 


mn Ferrer, a Bankrupt, upon the /a/? Day allowed TY had this 
Queſtion propounded to him in Writing by the Commiſſioners— 

As You do admit that You have ſpent the laſt Week with 
„Mr. M. One of your Aflignees, to ſettle and adjuſt your Ac- 
* counts and to draw up a true State thereof, to enable you to 
« cloſe your Examination; and do likewiſe admit that upon ſuch 


« State thereof it appears that after giving You Credit for all Sums 
of Money paid by You, and making You Debtor for all Goods 


„ ſold and delivered to You, from your firſt Coming into Trade 


eto the Time of Bankruptcy, it appears that there is a Deficiency. 
* of the Sum of 13513/. Give a true and particular Account 


% what is become of the lame; And how and in what Manner you 
«© have applied and diſpoſed thereof: To which Queſtion He 


refuſed to give any other than this genera! Anſwer, “ That on ; 
« Goods fold this laſt Tear, He had lott upwards of 2000 /: And 


«© by Mournings, v>wards of 10001. And that for 9 or 10 Years, 
« He had been extremely extravage. ut, and ſpent LARGE Sums of 
* Money.“ Whereupon they committed him, until He ſhould 
ſubmit Eimſelf &c, and FULL Anſwer make, to their Satisfac- 
tion, to the ſaid Queſtion. On Habeas Corpus, He was reman - 
ded. Page 1122 to 1120. 

1{t. This Queſtion is a proper One: And the  dnfeor is nf 22 

and unſatisfaclory. 1124, 1125. 


2d, The PowER of the Commi oners to examine the Bankrupt i is 
NOT limited and confined within the Time allowed Him to e 
mit to be examined: They may compel. Him to make further 


Anſwer, after that Time. ibid. 
3d. The 1 F. 1. c. 15. continues in Force, notwithſtanding the 
ſubſequent Statutes: And ll the Bankrupt- Acts ought to be 


taken together, ſo as to anſwer the gencral End and Intention 


of the Legiſlature. 707d. 


Ihe fame Man twice afterwards ſubmitted to farthes ation: 


gave unſatisfactory Anſwers, and was remanded. The firſt Ti ln 
He petitioned the Lord Keeper; the ſccond, He brought another 


Habens Corpus here: Poth, without Succeſs. At laſt, He was 


convicted, and executed, for roaring: kis Effects. 1216. 


Bargain and Sale. 


Where a Deed of Bare and Sale to make a Tenant. to the Pracipe, 
and a Common Recovery, ſhall (when Both are completed) be 
conſidered as being All but Ore Aſſurance and quot a Conveyance 


to the Uſe ab initro. 1134. See Devije. 
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Berwick— 


The Conſtitution of it. Page 834 to 857. 

_ Contrafted with Wales. 850. 

Edward 1ſt took Berwick into his own Hands and Poſſeſſion. 852. 

Edward zd procured a Grant and C. Mon of it > ſeparate from Scotland, 
for ever, and annexed united and incorporated it regali Dienitats 
et Corona Angliæ perpetuis Temporibus. ibid. 

Perwick was again 4%, when He was in France; and retaken, after 

his Return. id. | | 

It was agazz lot, and recovered by Ed. 4th. ibid. 

Petween temp. Ed. 4. and 33 H. 8. on conſtat en,) Perwick 
was ſummoned, as a Burrough of England, to fend Members to 
Parliament : And they have continued to do ſo, by Summons, as 
being Parcel of” the Realm, and not under any Charter; For none 

8k their Charters give them ſuch a Right. 853, 859. | 

They now Act under a Charter of 2 J. 15 confirmed by A - of Parlia- 

-- ment; S ef $6208 04-7 

Before the Union, Berwick was 1 by every Enghſh general Act of 
Parliament, as being Part 9f the Realm of England: Where it is 
' particularly named, that is {uperiiuous. Slace he Union, It i is bound 
by all general Laws. 853. 

Berwick has no CRIMINAL Law, but the Law of England; and no 

Juriſdiction in Criminal Matters and Pleas of the Crown, but with 

| ſuch a Reference to the Laws of England, as neceſſarily includes 

this Court. 8555 859, 861, 

_ Writs of Ye::zre, and other Tury-Preceſe do not run to Herwnk ; be- 

cauſe they are exemþ ted from be ing ſummoned out of the Burrough, 

to ſerve upon Jurics. 855. 

And perhaps Original Writs, Which are the Commencement of Suits 
"her pen” arty and Porty, may not. ibid. 

But other Wirits miniſteris ly directed may run there. 11 e 

Writs 797 miniſterially directed, (Prer ogative-Writs, ) ſuch as Writs 

of Mundus, Jrolibition, Habeas Cor pres, Certiarari, are reſtrain- 
ed by no Clauſe in the Conſtitution given to Berwick: They may 


iſſue (upon a proper Caſe 9) to every Dominion of the Cron of 
England. 855, 86. 

To forezgn Dominions belonging to a Pe who ſucceeds to the 
'} hrene of England, this Court has 7 Power to ſend any Writ of 
any kind: They cannot ſend a Habeas Corpus to Scotland, or to the 
Electoratè'.. 86. 

But, to Ireland, the Iſle of Man, the F antations, to Guernſe y, to 

Ferſey, They may: (And fo, iormerly, to Calais.) ibid. Hovz-- 
ever, upon Impriſonments in theſe latter Places, the ordinary Me- 


thod is to complain to the King in Counſel, and get an Order to 
bail or diſcharge. w1d, 


* 


Precedent 


Contained in this Volume. 


Precedent of a Habeas Corpus to Berwick, 1n 43 Elis. Page 856. 

A Prohibition alſo will lie thither. ibid. 

And a Mandamus. ibid. 

And of Certioraries, there are ſeveral Precedents. 857. And there 
18 no Doubt but the Court, by Law, has Authority to ſend Writs 
of Certiorart thither. ibid. 

Tnformations for Mildeameanours in Berwick, have been, and may 

be granted by the Court, or filed by the Attorney General. 860 

Where this Court of B. R. have Jurifdietion of the Matter; If, from 
any Caute, it can not be tried z7 the Place, it ſhall be zried as 
near as may be. 859. es 

This der Rule has been orten applied to Berwich, 860. 

But where a local Matter ariſing at Berw:c# is fo tried, there mult be 
a Suggeſtion. ibid. and 863. 

The Form of ſuch Suggeſtion ; (namely, « becauſe the King's w rit 

d doth not run there, and becauſe the Burgeiles ought hot to be 
put upon Juries to ſerve ct of their Burrough.” J 863. 

Every Rule of the Common Law, which holds in the Caſe of /”oles, 
concludes & fortiori to Be- ach; both as to the Furi/Uict. on of 
this Court, and as to the Methbad of Trial. 861. | 

Nor thumberland 18 the cu. Engl. iſh County, for the Purpoſe of 
Trial. 2074. 


A Doubt © Whether a Tae impartial or fatisfc Zory Trial or judg- 


ment can be had, zu the Place,“ is a ſufficient Reaſon or Ground 
to remove the Cauſe, even from the big eſt inferior e 
EY 10. 

In the e Caſs: it was clear, That a fair Trial cou!d xoT be 


had in Berwick - And theretore the Cour t ordered the Trial to be 


in Northumberland. ibid. 
But unleſe the Matter could be tried our of Ber rele, it ought NOT to 
have been removed by Certiorar. 353 
Nor ſhall the Certiorari be uſed for DELAY. 707. And the Rule 


was drawn up ſo as to obwrute any DELAY. $54. 


Bill of Exchange 5 See Promiſſory Wote. 


In Actions upon INLAND Bills 1 E xchange, brought by an Indor- 
ſee againſt un Indorſer, the Plaintiff muſt frove a Demand from 
or due Diligence uſed to get this Money from the ACCEPTER 3 
but nceds not prove any Demand from or Inquiry after the firſt 


DRAW ER. 670, 678. The Indorſee does not truſt to the Credit 


of the Original Drawer: The Indorſer is his Drawer, and the 
Perſon to whom He truſted i in Caſe the Drawee ſhould not pay. 
075. 


In Actions upon FOREIGN Bills of Exchange, this Point was for- 
merly ſettled, © That a Demand upon the Drawer is Nor necel- 


* fary, in order to charge the Indorſer: And there 1 is no Dit- 
1 ference 
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AT, ABLE of the Principal Matters 
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ference between Foreign and Inland Bills, in this reſpe, except 
as to the Degree of Inconvenience. Page 07 5. 

As to INLAND Bills, Chief Juſtices at Ny prius have been of dif- 

ferent Opinions about the Nece//ity of ſuch Proof. 672, 673, 674. 

Yet Holt's Opinion ſeems to have been miſapprehended and miſre- 
ported, and may be reconcil:able with the preſent ſolemn Reſo- 
lution. 677, 079. 

The Drawee is t the original Debtor (after Acceptance: ) The Drawer 

is only liable in his Default. 674. 

If the Accepler is not called upon within a reaſonable Time after the 
Bill is become payable, and happens to break, the Drawer 1s 
not liable at all, ibid. 

An judorſed Bill becomes, by ſuch Indorſement, a new Bill, as be- 

tween the Indorſer and Indorſee: And the Indorſer ſtands i in the 
Place of the Drawer. ibid. And if the Indorſee neglects to de- 
mand the Money of the Drawee, and the Drawee becomes in- 
folvent, the Loſs falls upon the Indor/ee. ibid. If He is dili- 
gent, and the Drawee refuſes Payment, his immediate Remedy is 
againſt the Indorſer: ] hough He may have another Remedy 
againſt the firſt Drawer, as Aſſignee to the Indorſer. ed. and 
675. In an Action brought by Him againſt the Indorjor, He is 
never put to prove the Hand of the fir if Drawer. 675. 
1f the Original Bill be made payable to the Payee OR ORDER, it 

becomes thereby negotiable and ajIrnable; and being ſo zn 77's 

Mature negotiable and aſſignable, may be indorſed over (toties 

 guoties) WITHOUT adding the Words "or Order, to the IN 

DoRskMENT. 1216 to 1229. | 
1. This has been fully ſettled by judicial Legal Bee en Mid. 

3 2. Therefore Evidence ſhall not be afterwards admitted, of a con- 

| tray Ujage amongit Merchants. 7bid. 

z. For the Cuſtom of Merchants is the Lex Mercatoria, and 1 is Part 

of the General Law of the Land. 7bid. i 

+ And theſe judicial Legal Determinations have ah cady ſettled what 

j the Cuſtom of Merchants, and conſequently what 7s the Lex 

 MAeraatoria, and conſequently what is the Law of the Land, as 

to the Point in queſtion : After which, it ongnt not to be left to 

the Opinion of a Jury. 16:4. 


5. A Verdict founded upon EviDENCE of a contrary Uſage amongſt 


Merchants was therefore et a/ide. 16:9. 

6. Where the Law concerning ths Cuſtom of Merchants ſtands 
doubtful, there may be Evidence given to prove ſuch Cuſtom : 

But it mult be proved by Facts, not by Opinion only; and muſt 
ve jubject to the Control of Law. 1228. 
7. Upon the Death of ſuch an Indorſee, the Intereſt goes to his 
Executor or Adminiſtratcr. 1223, 1224. Who may gig it 
over; and that, even by the Name of Executor or Adminiſtrator. 
1223. 
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3. A blank Indorſement may be filled up, even at the Trial. Page 
1225. and 1218. 
9. Transferring a Bill % Inaorſement differs greatly from giving a 
naked Authority to receive it. 1226, 1227. 
1. Tis not clear that the Former can be refrained and limited, ſo 
as to preclude the Aſſignee from aſſigning it over; becauſe Ie 
has purchaſed it and it's Negotiablity, for a valuable Conſidora- 
"FIR; . JON e 1 055 
2. But the Latter may be done by expreſs reſtrictive Words and a 
declared Intention appearing upon the Face of the Indorſement: 
For in this latter Cate, No Confideration at all is paid for it, 
„„ 5 
10. Promifſory Notes, and Bills of Exchange (both Foreign and In- 
land) are juſt the fame, in theſe Reſpects: And the Determina- 
tions upon them are governed by the ſame Rules. 1224, 1227, 
11. The Verdict was ſet aſide WITHOUT Cots; becauſe the Merits 
were always clear for the Plaintiffs on the firſt Count, which vas 
found for them; and it now appears that Nothing remained to 
be tried on the ſecond, which was mproperly found againſt them: 
And yet the Verdict muſt be ſet aſide generally, and not in Part 
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only. 1224, 1228. 


_ Looks (of Gi operations & b.) 


The Court refuſed, on the particular Circumſtances of the Caſe, to 
compel a Mayor in a ſummary Way, to replace the Boch and Re- 
cords of his Corporation in their uſual place of keeping. 767. 


Books printed 


Ricur of printing them. 661 to 66 5. See Printing, Univerſity. 
Box⸗ Money. Sec High-Bar Money. 


 By-Law . 

To reſtrain the Selling of Meat, to a particular Place. 775, 770- 
| Sec Precedendo. : | 5 | 1 | ; 
Inflicting a Penalty to be recovered in the Court of the Corporation 
and not elſewhere. 777 to 780. See Procedendo, Habeas Corpus 

cum Couſa. 3 33 3 

Of the Surgeon's Company in London, © That no Member ſhall Zac 
4 Apprentice who does not underſtand the LATIN Tongue; 

« His Ability wherein ſhall be TRIED by the Governors or One 
of them, before his being bound,” is a good By-La w. 892 to 
897. And a Return to a Mandamus, © That the young Man was 

ParT IV, Vor. II. 75 * found 
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ATABLE Of the Principal Matter 
N found upon ſuch Trial to be, and in Fact was utterly gnoraict 
« of it,” was allowed. Page 892 to 897. 


rad n — 


> oa aac 
Canarur— 
T HE Award * qrod capiatur”—i8 only to bring the Defendant 
in, 


to receive Sentence; but 1s no? the ſal Judgment. 801. 
8K PF actice, en. 


Cates doubled or den ied, 


Lambert v. Oakes, 1 Ld. Raym. 433. 1 Salk. 126. pl. G. 12 Med. 
244. and 1. Salk. 127. pl. 9. (there called Lambert v. Pack,) 
diſcuſſed, denied, and bland. 677 678. See Bill of Ex- 
Chi Inge, Promiffory Notes. 
 Seymour's Caſe, 10 Co. 95, nt denied; on the contrary, aimed, 
as the Facts were there expreſsly found, (Which ſhewed that the 
Bargain and Sale was totally unconnefed with the Fine:) But di- 
: [tinguifl, ed from a Caſe where a Leaſe and Releaſe and a Fine 
were all zntended to be, and were accordingly adjudged to be, 
All together, One entire Aſſurance. 711 to 716. See Di/con- 


tmmuance 


1 Salk, 58; Queen v. . Darly 801. See Practice, Copiatur, Jud g- 

nikblit. „ „ 

7 Cd. 23. 5. concerning Berwick 8 58, 8 59. See Berwick (pa. 8 58, 
859. 


Hale Hiſt. 7 om. Fn 184. concerning Berwick. 7619. Fee Ber- 
wick, (ibid. 

Rex v. Clendon, 2 Strange 870. 4 Ld; Raym. 0723, That an 

eAndictment will ue Tie: for an Aſſault upon Tod — denied. 
984. See Information. 


Ra-tl:v. Popham, (2 Strange 992.) 144/. Ses Porcers. 


Cert: ificate 


Of having at rb ere a proſecuted and eie a F elon, under 10, 

11 Z. e 2 $2. L182 10-1189. 

1ſt. Is ne over, once and no more; provided it has not 
been uſed before. V. the Act, & 2, 3. 

2. Exempts from all Par'ſp and Hard Offices, within the Pa- 
riſh or Ward wherein the Felony was committed. 1183. | 

3d. But it will not fers to exempt the Con/table of a Manor which 
comprehends the whole Town and Pariſh where the Felony 
was committed, and MORE. 1 185 to 1188. 


4 - 4th. 
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Contained in this Volume. 


.4th. For r the Office of Conſtable of and for a Moor whereof the 


Pariſh is only a Part, is not a Pariſb-Office within the Mean— 
ing of this Statute. Page 1185 to 1188. 


_A— 
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r 
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Certioꝛari | = 


"To Berwick. 835, 857, $58. See Berwick. 

To other Dominions of the King or Crown. 8 50, 8 57, 8 58. Sec 
Berwick. 

Jo remove an Indictment from the Quarter-Seſſions, not being 
iſſued tili ter Confeſſion of the Aſſault, below; a P, vcedendb was 
granted. 749. 

To C. B. on Nu/ liel Record” pleaded in B. R. and luc joined 
thereon, of a Recovery in C. B. is the proper Method ; and muſt 
neceſſarily iſſue. 1034. See Pleading. 

Lies, to remove Orders made upon the Conventicle-A&, 22 C. 2. 
c. I. even after Appeal, Trial by a Jury, Verdict and Judgment 
againſt the Defendants; notwithſtanding the 6th and 13th Sec- 
tions: For the Certiorari does not go to try the Merits, but to fee 
whether the limited Juriſdiction have exceeded their Bounds or not. 
1042. And | | 

The) Juriſclictiun of this Court Oo B. R.) is never taken away, unleſs 
there be expreſs Words to take it away. wid. 


Combination 


Amongſt E Wool. combers, to raiſe their Wages, 
1163 to 11067. Sce Conviction. „„ 


Common Recovery | 


May be ſuffered by a Tenant in Tail who has bores to ſuffer it: 
But He muſt either be Tenant in Tail in Poſſeſſion, or have the 
Concurrence of the Freebolder claiming under the ſame Settle- 

ments. And this Principle is adhered 46, Dy 14 &. 2:0: 20. 
1072. ſun pra, 116 to 119. 

"Where a Perſon has PowrR to ſuffer it, "Omnia PRASUMENTUR 
rite of ſolennter acta, until the Contrary appears: But 1F e Con 
:rary appears, there is an End of the Pretumption. 1072, 1073, 
1855 . See more particularly, what mall be preſumed, and why, 

er Title Tenant in Tail. 

V wean it Hall have Relation to the Date of his Bargain and Sale to 
make a Tenant to the Pracipe; ſo that when the 1 N is com- 
pleted, Both ſhall be conſidered as only One Conveyance to tae 

Fe e ab ; znitio. 113 34+ See b Deviies Bargain and Sale. 


Condition 


A TABLE of the Principal Matters 
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Conditlon pꝛetcedent 


Alutt be averred to be performed, or that the Plaintiff was ready 
to perform it. Page goo. 


The Want of ſuch Averment may be helped by a VERDICT; but 
not by a Judgment by Dęfauſt. bid. 

In Confideration that the Plaintid, at the Requeſt of the Defendant, 
do ν execute to the Defendant 4 General Releaſe, the Defendant 


promiſes to pay: This is a Congation precedent, © to give or 
e Fender a Releaſe executed.“ ibid. 


Conlent 


Cannot give nee to a Court that has none. 746. 


Confideration 


Negal—ſhall not be afji ied by the Court, nor | helped by Verdict 


(where it appears upon the Pa ace of the Declaration to be illegal. ; 3 
926 to 928. 


A Promile to pay Money to a Sheriff's Officer, in Confderation 
That He would accept of the Promiſer and A. R. to be Pail 


for the Perſon arreſted,” is an ulegal Conſideration. ibid, See 
Statutes (23 H. 6. c. 10. . 


Confpiracy Sce Indiehment 999. Judgment vis 
1 . al nous 966. 5 


TO 1 with a CapitalCrime. 993 to 1000, See ut futra, 
The T uniſbment of it, 11d. and 1027. 1 5 


Conſtable— 


Of the Niebt i is ouilty of a Miſdemeanour, if He ſuffers a Street- 
Walker delivered to his Cuſtody by One of the nightly W atch, 

7 eſcape. 866, 867. See Indictisent. 
Of a Manor including a Pariſh, but more extenſive, is not exempt 


from ſerving th1s Oftice, by having a Certificate under 10, 117% 


3. c. 23 § 2, 3: For this is not a Baxlsn- Office within that Act. 
1182 to 1188. See Cerfificate. 


Conveyance. Sec Common Recovery. 


| Where a Deed or Deeds, and a Fine, ſhall be confidered as 1 
nected and having di/tin& Operations: And where they ſhall be 
conſidered 


Contained 110 this Volum e. 


V 


conſidered as one and the Tai Conveyance or Aſſurance. Page 
710to 710 Diſcontiaumce, 

here a Deed of Bargain and Site and a Common Recovery (hall 
(when Both are comple ted) be conſidered as , Ons Afurance 
and guaſe a Conveyance to the U ab initio. 11343. See e Dev; Jts 
Relation, Common Recovery. | 


Condition 


On the 22, 23 C. 2. c. 2 25. §7. for unlawful taking and killing 


FIS I. 
1ſt. The Offence meant by this A is invading the Property of 
another Perſon; Stealing Fiſh, without the Corſer of the Owner. 
082. | 
2dly. The Conviction muſt alledge be That the Defendant had 
© zot the Licence or Conſent of the Owner.” - wid. 
30ly. A General Allegation, «© That He took and killed the Fiſh, 
& unlawfully and ogamft the Form of the Statute,” is not ſuti- 
cient. id. V. ſupra 153, 154. 
Athly. For it might be his own F iſh, or in his 0W:2 Water, if 
Nothing n to the Contrary. 251d. 


On 12 G. 1, 34. 1. Of Journeymen Woolcombers for c:n- 


bining to rate their Wages, was quaſhed. 1166. 

Iſt. In a Conviction, the Evidence muſt be ſet out, that the 
Court may judge of it; And it muſt be 61ven 7 the PRE - 
SENCE of the Defendant, t that He may have an Opportunity of 
_ Croſs-Examination : Whereas this is only that T. E. came be- 
fore two Juſtices and depoſed © That the Defendants had con- 
feſſed to Him that they had agreed Ge; Whereupon they 

_ appearing before the two Juſtices to anſwer the ſaid Charge, 

. and having HEARD Ir, and in the Preſence of the faid J. E. 

being called upon by the Juſtices to ſhew Cauſe why they 
ſhould not be convicted &c, and having Nothing to ſay or 
make out Ec, Thereupon they are convicted for unlawfully en- 
tering into ſuch Combination. 1163 to 1167. 15 


2dly. Here is 10 Adjudication ; only a mere ande br „ They 


ought to have gone on and ADJUDGED He Forſeiture, even if 
the Penalty had been certain; but much more upon ie Act, 
which gives a Diſcretion to commit either to the Houſe of 
Correction, or to the County-Gaol, and for any Time not ex- 
cceding t hree Months. 76:9. 
zdly. But another Objection, « that it was no Offence within 
the Statute, becauſe they were not formed into unlawjul So- 


« cjeties abroad, nor was there any written Agreement, was 
over-ruled, 1184. 


On 18 C. 2. c. 2. 20 C. 2. c. 7. and 32 C. 2. c. 2. for importing 


Butter into this Kingdom, from Ireland, was quaſhed, becauſe 
PART IV. Vor. II. ie the 


. * 
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the Butter had been firſt exported from Ireland to Lian, an 
J LisBox hither. Page 1170. 
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Of Froceedinos—are of two o forts; Viz, He Lopies, and Cine Co- 
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IR. 05 Ace Ocpies Og in the {ame Cour: and in the / #332 Car uſe, are 
equiva/on? 40 the Record itſelf. 1 170; 413835 


2dly. In cee Court, or in another Cauſe in the fame Court, the 
Copy muſt be proved. 1179. 


3dly. Each Party in a Cauſe in Chancery, though He mutt take 
am Ofice-Copy of the adverſe Fading may read the 
1 RAUGHT of Þ:s 0707. wad. 
athly. Copies to be given in Evidence in another Court may be 
written as ci as the Writer pleafes. Thus the Stamp- Acts 
found it : And they did not mean to alter the Manner of ma- 
king them, or to fix them to ſo many Words in a Sheet. They 
only meant to prevent any Fraud upon the Stamp- Duties, with 
Regard to the Ofice-Copies : : And the 64th Clauſe of 9, 10 V. 
3. c. 25. (Which Clauſe is intended to prevent Colluſion and 
Praud) does not ſay a Word about Copies. 1177, 1181. 
Sthly. A Cee Copy of a Bill in Chancery, written on only 7409 
Sheets of Paper Each ſtampt with a triple Sixpeny Stamp only, 
was holden to be properly ſtampt ſo as to intitle the FlaintifF to 
ave it read in Evidence; although it contained the Quantity 
of 40 Otze-Copy Sheets. bid. 
G6thly. So allo was a like clo/e + Copy « of an amended Bill contain- 


ing 44 Office-Copy Sheets, written on 3 Sheets of Fer Each 
ſtampt with a a Sixpeny Stamp. wid, 


Copyhold. 


Copyhold Land mor fgaged i in Pee, and become a ee Mor gage 
at Law, was deviſed by the Mortgagee, by general Words in his 
Will; but had been particularly deſcribed in the previous Surren— 
der to the Uje of his Will. The Deviſe was of All the Teſtator' 8. 
Lands Fe c. (See the Words pa. 971, 972.) „to H. W. his 
« Son ard Anne his Wife, and to the 2 7 the Body of the ſaid 
« . V. by the ſaid Anne. By the Cuſtom of the Manor, in- 
tailed Copyhold Lands are barrable by SURRENDER. H. W. alone, 

WITHOUT his Wife, ſurrendered this mortgaged Land. Two 
einne ere made; iſt. Whether any Eftate Tail was hereb 
created; adly. If there was, then whether barred by the Surren- 
der of H. V. alone, without his Wife. 
iſt, / the Teſtator meant to deviſe this as Land, it ſhall 70 as. 

Land: If as Money, then it ſhall paſs as Money. ibid. 


$- | 2d. 


— 8 ; _ 
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2d. Here, He meant it to paſs os Debt. Page 979. 
3d. If it had paſted as Land, and as intailed, yet it had been wel 
barred by this Surrender. 979, 980. For 
4tn. Wherever Tenant in Tail of a Frachold could by any Means 
bar tne Eſtate, there this Tenant in Tail of this Copyhold 
night do it by Surrender; And his Surrender ſhall operate as 
à good Recovery. ibid. 5 


Coꝛpoꝛation, Cozpozatoꝛ. 


Amotion. 731 to 736. See Amotron. 
Books and Record — The Cuſtody of them. 766, 767, See Books. 
Corporator—when obliged, and when not obliged to prove his having 
taken the Sacrament within a Year next before his Election. 101 5, 
1016. See Sacrament. - 1 . 
A Corporate-Body conſiſted of 25 in all: There was a regular 
Summons; 21 met; One Candidate oily was put in Nomination; 
9 voted for Him; 12 did not vote at all; and 11 of the 12 for- 
mally proteſted againſt going to any Election at that Time, Con- 
ceiving the Office to be full of another Perſon (not in Fact regu- 


larly appointed;) but did not vote explicitly again? Him, or r 


any One elſe: This Man was well elected, as no Other was put in 
Nomination, and the Election being once entered upon, could not 
be ſtopt. 1020, 1021. 15 Os 


How to be taxed, where the Defendant pleads /w9 Pleas (by Leave, 
under 4, 5 Ann. c. 16.) on One of which, Iſſue being joined 


(and tried firlt,) a Verdlict is found for the Plaintiff ; and on the 


other, Demurrer being joined (and argued ter the Trial,) Judg- 


ment is given for the Defendant. 753 to 759. See Pleading. 


Of Amendment of a Plea, with Liberty to the adverſe Yarty, to reply 


de novo; in what Manner to be taxed, and what Allowances to be 
m de. 758. DCC Repleader. e e 2 


Of an Application for an [formation in Nature of a Quo Murranto, 


to thew by what Authority He claimed to act as Capital Bur- : 


« geſs and Alderman of New Radnor,” were ordered to be paid 

by the Proſecutor to the Defendant; The Application being 
groundleſs and frivolous, and known to the Proſecutor to be to. 
70. 


A Rule by Conſent, © That All Matters in difforence between the 5 
Parties ſhall be tried in a jeigred Action; and that the C 


„ ſhall abide the Event of the Iflue ;” was holden to take in 
Coſts on the Croton-ſide, as well as the Civil; being made in a 
Cauſe on the Crocon-ſide, and the Matters in difference being 
Corporation-Rights. 1022. (which Point had been before holden 


otherwiſe. 1021. in mMargine.) : 
— SEC U- 


- — __ 8 
— ——— 
” : 4 4 — = — — I - — _— — 

— — n — rr Eg. 2 4 
— — dee — — «¶24—ñ3?ꝑĩ 11 FORE = —— — . — ED 8 l 
— 2. P —— — Ü—ů— — — — - — - - _—_ 2 2 
———— er io er —— — - | . PEI 2 = 

l — — © — WA = = * = 


— 
— - 


4 ” 
— 

— ——— es y 

_ Is Ri Eb A — — — — 
— 8 — " 


j 
I 
* 4 
: | 
1 
{ 
5 1 
1 
15 
i! 
14 
2 1 
TR 
nt. 
Thi: 
F C \ 
1 x 
WW. 
HF 
* {44 
e 
1 N 3} 
1 
41 
i 
} 
0 1 
t 
| 
14: 
| 
1 
TRE 
4 [1 b 
j 
11 
1 v 
19 y 
: 
: e 
1 
Y 
iy ? 
: 4 
4 1 
1 
1 
. . 
þ T 44 
114M 
1 
1 
11 
1% 
: 4 
1 
Ty 
13 Þ 
. 
1 
4 
17 
2 1 3 
4: $ 
- bt * 2 
Wit. 
1 þ 
1 
FS: 
8 
oF, 
338 4 
* 
. 
þ x 
i 
15 
4X 
15 
115 
[i 
iY 
| W 
ZH 
+» 4 
Wd. 
i 
| þ 
I 1 
1 | 
18 
2 j 
wet 
wy \ 
! 
4 gi 
1 
1. 4 
1 1; 
1 
1 4 
1:88 
1 
is . 
7 
#1 
be 
| 
i 
'3 ! 
1 
*Þ 
mY - 
1 4 
: 
uy © 
by 
oe 
FIR 
"FI 
+ l 
1 
1 
if 
: * 
# 
5 
( i 


— 


dl. Atta 
2 


A TABLE of the principal Ma tters 


SECURITY for anßevering Coſts ſhall not be required of a E 
ae reſident in Scotland, nor even of a Foreigner. Hage 
1920 F infa. 1177 « 

To Tujiices of Peace, © on groundleſs Complaints againſt them. ; 
7 788. and 1162. See Information. And in the laſt Caſe, the 
Rule was diſcharged 2077h Coſts to the Juſticet, though without 
Coſts to the Other Perſons complained of. 1162. 

SECURITY for anficering them was required, in an Ejedtmcnt, of a 
Leſlor of the tlaintiff who lived in /re/and; though the Ejectment 
was brought under the Direction of the Court of Chancery, and 
a Security of 40 /. had already been given there. 1177; -F, 
ſupra 1026. 

A erdid was let _ coithout Colts, (upon particular Circumitan=- 
ces.) 1224, 1228. See Bill of Exchange. 

Where the Declare Koa confiſts of Teo Counts; And the Defendant 
demurs to One, and pleads to the Other; and has judgment ror 
Him on the /ormer, but a Verdict acAinsT Him on the /azzer; 

the Plaintiff is intitled to Coſts on his Verdict; the Defendant 

to None upon his Demurrer. . 


Covenant 


By = joint Leſſves, if it be joint and ſeveral, ſhall Lind the Executors 
of the decer Jed Leſſee; even though He died before the Term com- 


menced, and the whole T Term Intereſt and Eenefit > action to tbe 
ether Leliee. 1197. | 


OS 


Ecclefraftical—Spiritual—813. See Prohibition. 

Of King's Bench The Juriſdiction of it is never taken away, > unleſs 
by expreſs Words. 1042. See Certwrari, 

Where Courts of Law and Courts of Equity are 98 by the ſame 
Rules and muſt determine alike. 1188. See Dewije : And ſee 


ſupra 479, 481. 1 5 1 
Fayment of Money into Court. 11205 1121. See Fractice. 


Damages 


Wc AY be leſs than the Declaration demands, but not more. 
ka 90 to 908. See Policy of Inſarance. 55 

Where the Court will aſſeſs them 45 for to their giving Judgment. 

108 1 to 1089. See Gaming, Iuter 

Upon a Writ of Error, pro Detentione Aa after 4firmance of the 
„„ to be recoyered; and bow much, 1096 to 1099. 


See Iutereſd. 
Debt— 


Contained in this Volume. 


Debt 
Mutual Sce Mutual Debts, Set-off, Statutes. 


Tevtors— 
Inſolvent. Page 747 to 749. See Prisoners, Statutes. 


Detla ration 


On a Bill of” Exchange, in an Action by Indorſee inſt Indorſer, 

needs not ſet forth any Demand from the Original Drawer, or 
even any Endeavour to find him out. 677, 678. See Bill of 
Exchange, Cafes denied. 85 

On a Policy of Infurance—A Declaration for a total Loſs will ſup- 
port a Verdict and O_o for a Partial or Average Lofs. 906 
to 90 

The Placntiff may recover leſ than He has laid; but not re. ibid. 

Amendment of a Declaration in civi Actions, may be made at any 
Time whilſt All is in Paper; And the like in penal Actions, 


if the Amendment be at Common Law: But the Statutes of 


Amendment do 101 extend to penal Actions. 1098, 1099. See 

Amendment. e 

90 a Policy of Aſſurance containing even Counts: The Court 

ordered Three of them to be ftruck out ; but without any Coſts, 

(becauſe juſtifed by Precedents.) 1 188, 1189. 

Iſt. Plaintiff may recover an Averoge Loſs, on a Declaration for 
a total Loſs. ibid. 

2d. Vet He ſhall have Liberty to 1 both Ways thid, 

34. But where the Policy is /igned by the Defendant's Agent, and 

not by Himſelf, it is unneceſſa to declare doubly, vis. Once 
on a ſigning by Himſelf, and again on a ſigning by his Agent: 
The better Way is to declare according to the Truth. % d. 
Therefore the 3 firſt Counts, which alledged it to be ſigned by 
the Defendant Himſelf, were ſtruck „„ 


Deviſe. 


No particular technical Form is ſs to convey a Teſtator's 
Meaning : It muſt be collected from the Scope of the whole Will 
compared with it's ſeveral Parts. The Court can not make a 
Will, or interpret 1t by an arbitrary Conſtruction ; nor take into 
their Conſideration. any ſubſequent Alteration of Events. 770, 

I. 

3 Moſtyn, ſeiſed in Fee of Lands, had a Niece Anne Lloyd, 
her Heir at Law, married to Dr. //ynn. Prior to ſuch Marriage, 
S. M. (the Aunt) covENANTED That She would, on the So- 


PART IV. Vor. II. CS cc lemnization 
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„ lemmnization of the Marriage, and at the Requeſt Se, at or fo 
* ſuch Time as Dr. HV. ſhould ſettle bis Eſtate to the ſame Uſes, 
„ ſettle and convey &c, to Truſtees &c, (naming them,) To hold 


Life; Remainder to Truſtees Ec; Remainder to Anne for Life; 
Remainder to the brit and every other Son of their Bodies, and 
the Heirs of the Body of ſuch firit and other Son Sc; Remainder 
to their fir and every other Daughter, and the Heirs of their Bodies 
&c; Remainder to the Uſe of the Aunt Mrs. S. M. Her Heirs 
and Aſjigns for ever. The Marriage took Effect. Afterwards, 
the Aunt made her WILL, (Reciting the Articles, and © that the 
&« Premiſles ſo agr ed to be ſettled by Her are, after her Death and 
« the Deaths ot Dr. V. and his Wife and in Default of Iffue of 


her Heirs;”) and deviſes the abſolute Inheritance therenf «'Tothe 
« Anne Wynn ty cy orneR Huſband lawfully to be begotten ; 


«© Nephew CHARLES LLOYD and the Heirs of his Body ; with 


« ſeveral Remainders over; Remainder to her own right Heirs.” 


a Common RecoveRy; in which They were vouched &. 


of which was © to the right Heirs of the faid ANNE, for ever.” 
And it was UNDEk e HzlR AT Law of the ſaid ANNE WXNN, 


of CHARLES LLOYD, and her Huſband. Page 874 to 879. 
iſt. The Queſtion depepds upon the Intention of the Teſtatrix, 


3 $10Nn,” or not. For if She did not, neither He nor thoſe claim- 


to Him could not be good any other Way than either as a contin- 
gent Remainder or as an Executory Dev! 1% And! It 18 101 good, in 


either Way. 877, 878. 


Nature of the Proviſion will admit of this Conſtruction, ibid. 
d. It isaruTURE Deviſe, to take Place after an indgſinite Failure 


allowed to Executory Deviſes, namely, the Compats of a L. ife 
or Lives in being, AND 21 Years after. 878, 879. ; 
4th. The Articles can not be conſidered as EXECUTED. (Yet this 
was not given as a direct Opinion.) 979. 
5th. An Executory Deviſe too remote in it's Creation cannot be 
made 8004 42 any biegen Event. 878. 


% Fe, To the Uſe Sc.“ Part of the Uſes were to the Dr. for 


C their two bodies, limited or agreed to be limited to Her and 
„ Uſe and Pehoof of the Heirs of THE Body gf ber ſuid Niece 
% and for wank of ſuch Iſſue, then to the Uſe and Behoof of her 
The Aunt died ſeiſed, leaving the ſaid Aune Mynn her Heir at 
Law. Dr. V. and Anne his Wife entered, and regularly ſuffered 


; And They afterwards declared the Uſes of this Recovery; the last 


that Goodman et al” (the Deſendants below) claimed, Dr. Wyun 
and his Wife Anne being Both dead without Iſſue. I he Lejjors of 
the Plaintiff below were Annabelia, the only Daughter and Heir 


0 Whether She mcant to give Charles Lloyd an Eſtate In Poss Es- 


ing under Him cant have any Title. 877: Becauſe the Deviſe 


2d. It is NOT @ PRESENT Deviſe: For PR the Words nor the 5 


of Iſſue: Which is too remote, as it far exceeds the utmoſt Limits 


7 50 c WP 


Contained in this Volume. 


Thonia: Herbert Eſq; ſeifed: in Fee, deviſed to his Wiſe Elizabeth 


(after Payment of his juſt Debts) * All his Money Plate Jewels 
<< Houſhold-Goods and Furniture wherefoever, and all his Goods 
« and Chattels and perſonal Eſtate, Neal or V erfonal, whatſoever 
<< and whereloever that ſhould be in his Poffeſſion or He ſhould be 
c any ways intitled unto at the ] ime of his Deceaſe.” Then the 


Will goes on thus“ And I further give deviſe and bequeath to 


„% my ! taid dear Wife, and her Heirs, 8UCu PART of ALL MY 


© REAL ESTATE THAT I HAVE ANY POWER TO DISPOSE Or 


« gy Tris MY WILL. And 1 further give deviſe and bequeath 


« to my ſaid Wife, out of the OTHER REMAINING [art of my 
« ſaid Real Eſtate, for her better Support and Maintenance till 


«© my Son Thomas attain the Age of 21 Years, the Sum of 400/. 
= Year. And my Will 1s, That the ſeveral Bequeſts and De- 
« viſes to my ſaid Wife as aforeſaid {hall not nor are intended to 
&« prejud:ce my ſaid Wife in her Thirds or Dower out of my ſaid 


„Real Eſtate.” The Teſtator died ſeiſed. Elizabeth after- 


wards, by Deed, conveyed this Eſtate to Truſtees, to ſeveral 
Uſes, with Remainder to ſuch Uſes and to the Uſe and Behoof 


of ſuch Perſon or Perſons, and for ſuch Eſtates Intents and Pur- 


poſes as She, by any Deed or Deeds to be by Her executed in 
the Preſence of 2 or more credible Witneſſes, or by her laſt Will 
in Writing, or ANY WRITING PURPORTING TO BE HER WILL, 


ſigned and publiſhed in the Preſence of 3 or more credible Wit - 
neſſes, whether cover? or ſole and notwithſtanding her Coverture, 
ſhould LIMIT or APPOINT ; and for Want of ſuch Limitation or 
Appointment, to the Uſe and Behoof of her own Heirs and Aſ- 


ſigns for ever. Then She duly made a Will or a Mriting pu per- 
ting to be her Will, whereby She deviſed all her Real n Perſonal 


Eſtate to her Son Thomas Herbert and his Heirs and Aff} ons forever; 


CHARGING her Debts Legacies and Funeral Expences tbereupon. 


She was CovrRT of a ſecond Huſband, when She made this 
Will or Writing: And her ſecond Huſband ſurvived Her, TJ 
mas her Son was Heir at Law to Her and alſo to her firſt Huj- 
band, being their only Child. This Thomas the Son died an In- 


ant, inteſtate, wIir Hour I ſue, and unmarried. 
iſt. The Eſtate paſſed to Elizabeth in Fee, by the Will of . 
her Huſband: 11 or He manifeſtly intended x give Her All that 


was in his Power to give. Page 882. 


2d. Thomas the Son did not take the Eſtate from his Mother by 


Purchaſe, but by DESCENT. 761d. 
34. Conſequently, upon his Death, it deſcended to his Heirs ex 


arte MATERNA, and not to his Heirs ex parte patern:. ibid. 


 Audley Mervyn Eſq; deviſed to his Wife Olivia and ber Heirs cer- 


tain Towns Lands and Tenements in Tyrone and Meath, and allo 
' all other his Lands Tenements and Hereditaments in the ſaid 


Counties or Either of them ; ; To the Uſe and Furpoſe that og 
might 
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might, by Sale of ſuch of the ſaid Lands &c, raiſe ſo much Money 
as ſhould be ſufficient to diſcharge ſuch of his DeBTs as ſhould 
not be diſcharged out of his perſonal Eſtate : And as to fo much 
Part of the ſaid Lands and Tenements as ſhould remain unfold, 
'To the Ule of his Son Audley Mervyn, in Tail Male; and fo to 
his three other Sons in 1 ail Male; with ſeveral Remainders over, 
The Will referred to an Eſtate ſettled upon his Eldeſt Son Henry, 
on his Marriage, with the Revertion in Fee to the Teſtator; and 
gave an Annuity to his faid Wife Olbia, out of the deviſed 
Lands, and ſeveral Powers of Leaſing, Jointuring, and commit- 
ting Waſte; and contained ſeveral Clauſes which it would be 
tedious to particularize. The two Queitions upon this Will 
were, 1ſt. Whether the Revers10N of the ſettled Lands paſſed 
by it, or not: 2d. If it did paſs, then whether the Leſſors of 
the Plaintiff, who claimed under theſe in Remainder, (the four 
Sons being All dead without Iſſue,) had any Title. Page 912 
iſt. The Court were unanimous, upon the firſt Queſtion (which yt 
went to the Fundamental Merits,) That the Revers1on did. 
vo paſs by the Will ; as appeared upon the whole Tenor and 
Complexion of the W ill, conſidered in a it's Parts and taten 
all together: Which is the Way to diſcover the [tention of 
the T *ſtator-; - and which ſhall be equally regarded, if it can 
be clearly and plainly collected from the Mill, as if it had been 
directly expreſſed. 920, 923, 924. ö 
2dly. As the Rever ſion was holden xoT 75 paſs, by the clear 
Intention of the Teſtator, the Court thought it unneceflary to 
give any Opinion whether the Deviſe over could gabe H feci, 
in I int of Law; which ONE upon a en of Law. 
918. 923.924. | 

By Mortgagee, of Laxps HOLDEN IN Mon roa. 9069 to ts, 

See Copyboid. Mori gage. 

Deviſe “ that the Evecntors ſhell fell 1 the Teſtator' 8 Ts for the 
Payment of his Debts,” docs rot, in e, paſs the Eſtate to 
the Exccutors. 1930, 13 

Devile ©* that his Executors f- 3 APSOLUTELY SELL mortgage 
« or otherwiſe diſpaſe of bis Freebold Eftate, for the Payment of 
& ſich of his 98 75 Legacies and Funeral Expences as his Leaſe- 
« hold Eſtate ſhould not be ſufficient to diſcharge, 18 ONLY 4 
Powrk 70 ell & c. And xo ESTAT E paſſes co the Executors. ibid. 
and 1622. | 

To the Poor Priſoners and Clown Debs in the MarsHAL SEA = 
« Priſon in the Burrough of Septet means the Friton of 

the Folace-Ciurt, not of the King's Fench. 1038, 1039. 
« 3 0 my dear Wife,“ of his Farm 23 K. u che Tatze of J S. e ſub- 
"5x der tc her Diſpoſal 1 in 45 a and abſolute a Manner as I could 
cc PE al of the ſame if living .es to the Wife, as well ſuch 
Loads end Woodlands THeage- Rows Timber and Trees, as ſtood. 
2 EXCEPTED 


JL re DET al. this, PY 
_—_ FEISS 
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EXCEPTED out of the Leaſe to the Tenant, and were OCCUPIED 
by the Teſtator Himſelf, as the Reſt of the Farm; as it appears to 
be his Intention, upon the Whole of the Will, to give All his 
Eſtate to his Wife: And the Words n the Tenure of FJ. S. — 
are not intended as a Reſtridion, but as an additional Dyſeription 
Page 1089 to 1095. 

Of Gaveliind Land, in four Parts, all in the ſame Words, to the 
Families of the Teſtator's four Nephews and Nieces, v/z. a li- 
ving Nephew, a deceaſed Nephew, and two living Nieces. The 
Deviſe in queſtion was—** Alſo ] give and deviſe One other equal 
«© undivided fourth Part &c unto my Niece Anne, now. Wife of 
« William Corniſh, and to the HIS or HER Bop v lawfully be- 
.* gotten, or to be begotten, as well FEMALES as Males, and to 
c THEIR HEIRs AND ASSIGNS FOR EVER, to be divided 
*© equally Share and Share alike as Tenants in Common and not as 
* "oint-Tenants.” The laſt preceding Deviſe was to his Niece in 
Law, Grace Read, Wipow «of his LATE Nephew Edward Read 
DECEASED, and to the Heirs of her Pody &c (in' the very /ame 
Words.) 

| Reſolved 

e 2. Iu InTExTION of the Teſtator is the Rule of conſtruing 
Deviſes, provided i it be not inconſiſtent with the Rules of Law. 
14106 o l. 5 
2d. Such Intention ſhall be efefuated, where no ) Rule of Law 
prevents it. 51d. 
3d. But it cannot prevail gaiuſ the lettled Rules and Maxims of 
C 
4th. There is 10 ſuch fixed 3 Rule, as © That Mord. of. 
« Limitation {hall NEVER in any Caſe be conſtrued as Words 
«of Purchaſe.” ibid. 
5th. For in ſome Caſes, they may be conſtrued Words of Pur- 
chaſe, either upon a ill or upon a Need. ibid. 
th. [n the preſent Caſe, The Heirs of the Boch of Anne corn; iſh 
took as PURCHASERS. ibid. 
1ſt. They could take no other Way. 1009, 1111. 
2d. The Teſtator could not mean that Ann» Corniſl ſhould. 
take either as Tenant in Ta//, or a Fee jointly with her two 
Daughters in Thrrds, as Tenants in Common; or that the 
Widow of his deceaſed Nephezo, (whoſe Devile is in the like 
Words,) ſhould take an equal Share of the Inheritance with | 
his natural Relations; or that this one Fourth ſhould goin a. 
Courſe of Deſcent in Garelkind: He n eant that Anne Corniſh 
ſhould take an Eftate for Life only. 1110 to 1114. 
zd. He intended that the Children of his Nephews and Nieces 
ſhould take the Inheritance in Fee Simple, both Males and 
Females, per Capita, as Tenants in Common; And this! is 4 
legal Intention. 1112. 


ä . : 7th: 
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7th. The ancient Maxim of the Law was, © That although the 


« Eſtate be limited to the Anceſtor expreſsly for Life, and 

after his Death 70 his Heirs (general or ſpecial, ) yet the Heir 

4 ſhall take by Deſcent, and the Fee ſnall veſt in the Anceſtor.” 
Page 1106. 

Iſt. This Maxim was originally b in Favour of the Lord 
(to prevent his being deprived of the Fruits of the Tenure,) and | 
| likewife for the Sake of Hpeciulty-Creditors. ibid. 

_ 2dly. The Reaſon of it has now ceaſed. 1107. 

3dly. Yet, having become a Rule of Property, it 1s adhered to 
in all Caſes Jiterally within it. 261d. 
Athly. But where there are Circumſtances which take the Caſe ou? 
of the Letter of this Rule, it is departed from, in Favour of the 
 Tntention. ibid. 
Sth. There is 20 ſolid Diſtinction as to the Point in queſtion in this 
Caſe) between a TRUST and a LEGAL FEftate, or between a 
Truſt EXECUTED and a Truſt EXECUTORY. 1108. 
1ſt. A Court of EQUITY is as much hound by pofitrve Rules and 
genera! Maxims concerning Property as a Court of Lao is. 1619. 
2dly. If the Intention of the Teitator be controry to the Rules of 
Law, it can no more take Place in a Court of EG, than 
in a Court of Law. ibid. 
3dly. On the other hand, If the Intention be not contrary to Low: 
a Court of CoMMon Law is as much bound to conſtrue and 
effectuate the Will according 10 that Intention, as a C ourt of 
Equity can be. 1108, 1:09, 
Fobr Sehoyn the Elder being 'Tenant for Life, with Remaindie to 
John Se. ꝛw y his Son in Tail Male, Ihey both joined in a Bar- 
gain and Sale to J. W. and his Heirs, to the Intent He might 
become Tenant of the Freehold, to the End a Common Recove- 
ry might be ſuffered To the Uſe of the ſaid 7. S. the Elder 
for Life &c, Remainder to the Uſe of the ſaid J. S. the Younger | 
his Heirs and Aſſigns for ever. A Writ of Entry was ſued out, 
returnable (as is expreſsly ſtated) © in 15 Days from the Holy 


O46 Trinity, which ævas the 16th Day of © une 1751. Trinity Term 


1751 begun on 77 of June. On the 8th of June 1751, John 


 Serremn the Younger made his Will, and died on the :7th with- 


out © -irering it or republiſhing it. Queſtion, © Whether the ſe- 
% ver; Lands Tenements and Hereditaments comprized in the 
„ Peed of Bargain and Sale (which was dated on 12th of April 


5596: PCH oþ PASSED by the Will of obn Selwyn the Son.” The 


Couit of King's Bench certified their Opinion to the Court of 
Chancery. That t they DID paſs thereby.” 1134. 


Dilcontinuance. 


AT ine 2/76 Proclamations (as well as a Fine at Common Law, 


eit, Proclamations, ) levied by Tenant in Tail in Poſſeſſion, will 


5 eue 


Ld 
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_ Contained in this Volume. 


deveſt the Reverſion in Fee, as well as diſcontinue the Remainder 
in Tail, (ſo as to put the Reverſioner or Remainder-Man to his 
Formedon.) Page 711 to 715. 

Deeds of Leaſe and Releaſe dated 26th and 27th January, with a 
Covenant in the Releaſe © to levy a Fine,” and a Fine levied 

accordingly, ter warde, but in the ſame Hilary Term, and after 

tbe Marriage in Confideration whereof this Settlement was made; 

ſhall be Al taken together, as Ou and the sa Aſſurance. 

TIS THF Too ne - 8 

1ſt. The Operation of the Deeds an of the Fine ſhall vt be dins- 
died and conſidered d4ftin##ly : For this would t the In. 


tention of the Parties, and overt:2rn all F amily-Secttlements. 


75710 10-710; 
2d. The Deeds were z7:complete and only evecutory, till the Fine was 
levied : And they operate as a Declarations of Ujes; which Uſes 
ariſe out of ihe Fine. 712to715. And the Eſlate paſſos by the 
Fane. 74% 714: „ N Ds 
3d. This Caſe is quite different from Seymour's Caſe 10 Co. gg. 
For there Henry Cheyny did not levy the Fine til! near a Year 
ajter the Bargain and Sale; And Higham was expreſsly found to 


have entered and been ſciſed by Force of the Indenture of Bargain 


and Sale: So that the Bargain and Sale were, in that Caſe, 
totally anconnected with the Fine. 713, 714, 715. Nor does 
it there appear, that any Fine was zntended to be levicd, at the 
Time of executing the Deed of Bargain and Sale. 7159, 


Disirancyiſement. See Amotion. 


Cavsr of Amotion—Bankruptcy (alone) is not ſo. 731 to 736. 
) 88 1 : 
When an Amotion is returned, the Return muſt ſet out the particular 
e ee preciſely: It is not ſufficient to ſet out the Cancluſions only. 


And it muſt, in the ſame Manner, ſet out the Cauſe of Amotion. 


It led Number of a Corporation, (the Common Council,) having 
Power by their Charter to amove for reaſonable Cauſe, do mcet 
upon a Day not direcled by their Charter for a Day of Meeting, 
and do then amove One of their Members, without previous V- 
tice to Each of themſelves and alſo to Him, He tall be reſtored. 
731 to 730. 3 
1it, There muſt be a previous Summons, either general or ſpecial, 
to each Cecnftituent Member. id. rd ID 
2dly. And alſo to the Perſon 79 be ame vod, with Nalice of the 
particular Charge to be made againit Him. 7570. 3 
dly. It is not fufficient £0 alledge, generally, „That the ſelect 
% Body were duſy, or in due manner attembled:” it ought 


2 


to beexpreſely alledged, “ That they were All of them fum- 
re nne. "7315737 — 


Athly. 


2  - — " 
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ATABLE of the Principal Matters 


Adly. Sucha general Allegation needs not therefore to be traverſed. 
Page 731, 733. | 
If the whole Bod) of a Corporation meet upon a Day Nor @ Charter 
or Preſcription- Day, and amove a Member, it is as neceſſary that 
Each individual Member ſhould be ſummoned and have Notzce 
of the particular Buſineſs intended to be proceeded upon, as it is 
in the Cale of a. ſelec? Number. 74¹ to 745. ;ſupra. the laſt 
Caſe. - -: 
Previous Conviction at a E ere neceſſary; where not 
neceſſary; is a Point not ſettled; (as was alledged, arguendo:) 
See it diſcuſſed, arguendo. 742 to 745. Sed v. Nen, þa. 


538, 539. 


n Py 


Ejectmcat, 
HE Nominal Plaintiff, and the Caſual Ejector are 2 


to be conſidered as the ſctitious Form of an Action really 
brought by the Leſſor of the Plaintiff againſt the Tenant in 7965 
fe 10. 667, 668. 
This Action is an Invention for the Advarcement ut of © Juſtice, wad to 
force the Parties to go to Trial upon the 7erts, 5 | 
The Leſſor of the Plaintiff, and the Tenant in Poſſeſſion, are, ſub- 
ſtantially and in Truth, the only Parties to the Suit. Bid. 
: There! is no Diſtin&ton between a Judgment i in Ejectment upon a 
Pierdict, and One by Default: In the former, the Plaintiff's 
Right is found; In the e confeſſed. id. 
An Action, for the meſne Profits may be brought either in the Name 
of the Leſſor or of the Leſſee : It is equally the Action of the 
Leſſer or the Plaintiff, 7619. 
The Tenant is concluded by the Judgment; and can not controvert the 
Plaintiff's Tzzle nor Poſſeſſion. ibid. But the Judgment proves No- 
thing beyond the Time laid in the Demiſe. ibid. It proves N othing 
as to Length of Time the Tenant has occupied; nor as to the Value : 
Both theſe muſt be Pro ved, in an Action for the meſhe e Profits, 
X01: 
: A i Landbrd was nod Defendant, according to to 11 G. 2. c. 19. § 13. 
on the Tenant's Non- Appearance; and entered into the ee 
Rule; and thereupon, a Szay of Execution againſt the Caſual Ejec- : 
tor was ordered, until the Court thould make f- ther Order. 
iſt. A Writ af Error brought by the Landlord, is a ſufficient Rea- 
ſon gainſt taking out Execution. 757. 
2dly. But the proper Opportunity for the Landlord to make his 
Stand againſt the Execution is by ſhewing this as Cauſe againſt 
the Haintiff's Motion jor Leave to take it out. bid. | 
zdly. If He omits this Opportunity, the EXECUTION (regularly iſſued) 
| is JI nt be let al: de. 101d. 


"Ancient 


Contained in this Volume. 


Ancient Demeſne may be pleaded j in Efectment, by 123 and upon 


proper Affidavit. 1047, 1048. But the Court will not ouſt them- 
ſelves of Juriſdiction, in Favour of ſo wild and ſtrange a One, 
without a very ſufficient Affidavit. Page 1048. See Ancient 
Demeſne. 

If the Tenant in Poſſeſſion ABScoN ps, The Court will, upon Ser- 
vice of his Niece, the only Manager of his Houſe and reſident in 
it, and fixing up another Copy on the Premiſſes, make a Rule to 
ſhew Cauſe why Judgment ſhould not be entered up againſt the 

Cafſual Ejector; and will further order © ] hat Notice of ſuch 
Rule to any Perſon in the Houſe be ſufficient ; or y no Perſon 
< be in the Houſe, then to be affixed to the Door & 1116. 
V. infra 1181. 


AMENDMENTS in Ejectment a are carried much fur ther than formerly. 


1161, 1162. 


1ſt. A Verdict cures a Defedt in ſetting out the Title; . it | 


can not cure a defective Title. ibid. 


2d. After Verdict, if the Objection be grounded upon the nere 
Miftake of the Clerk, or a triſting Nicety, there is no Need of 
any ACTUAL Amendment at all: The Court will over-look the 


Exception. ibid 
Proceedings were ſtayed till the Leſſor of the Plaintif ſhould give 


Security Ver the Coſis, his Reſidence being in Ireland : Although | 
this Ejectment was brought under the Direction of the Court of 


Chancery, and 40/. Security had been already given there. 1177. 


Tenant in Poſſeſſion was perſonated at the Time of Service by Another, 
who accepted the Service in her Name: The Court made a Rule 
to ſhew Cauſe © why this ſhould not be deemed good Service upon 
he Tenant Herſelf; and why Judgment ſhould not be ſigned 
„ againſt the Caſual Ejector, on Default of her appearing ; And 


« that leaving a Copy of this Rule at her Houſe with ſome Per ſor 


5 there, or if No One to be met with) xing it on the Door, 
| & ſhall be good Service of it.” This Rule was made abſolute, 


on a proper Affidavit. 1181, 1182. V. ſupra, pa. 1116. 


The Court will make a like Rule (with a 2 upon Service 8 
of a Copy of the Declaration in Ejectment on a Servant in the 
Houſe of an ab/conding Tenant in Poſſaſton, or of One who keeps 
out of the 1.9 to prevent being (erved.. ibid.” F. fupro, Po. 


4116. 


Election, 


| A Perſon who has brought a Civil Action = an Injury, ſhall not 
be ſuffered to proceed criminally, by Way of Information, at the 
_ ſame Time; but ſhall arreetly make his Election © in which Me- 
thod He will proceed,” before the Court will enter into the 
Criminal Complaint. 720 to 723. See Information. 
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Erro'. 


In Treſpaſs vi et armis, for an Aſſault and Battery; Defendant 
pleads * not guilty,” as to the Force and Arms; And Tſe was 
joined thereon. As to the Special Damages which were laid, He 
pleaded - Son Aſſault demęſue: To which the Plaintiff replied, 
« De injuria ſui propria, abſque tali Cauſa;” On which, T/ue 
was likewiſe joined. The Verdict finds the Defendant generally 
Guilty of the TREsPAss within written.“ Judgment affirmed. 
Page 698 to 701. VV 
For, Verdidis are to be taken favourably; not ſtrictly: And if the 
Court can called the clear Intention of the Jury, they will mold 
them into Form, and make the Verdict ſerve, notwithſtanding 
the Irregularity of Wording. ibid. . 12 
Bail (on bringing a Writ of Error) muſt be given (by 3 J. 1. c. 8.) 
in Actions of Debt upon ſingle Bond, or upon Obligation condi- 
tioned for Payment of Money only, or Debt for Rent, or upon any 
Contract ſued in the Courts of Weſtminſter, Counties Palatine, or 
Great Seſſions. OO OE 
1ſt. A Bond given by a third Perſon, to third Perſons, as a Col- 
lateral Security for a Debtor's paying his Creditors x 55. in the 
Pound, upon a liquidated Total of his Debts, is a Bond with 
Condition for Payment of Money only, within that Act. 746, 


2dly. It's being payable by In/ia/ments, makes no Difference. ibid. 
Brought by the Landlord made Defendant under 11 G. 2, c. 19. 
$ 13. muſt be eum for Cauſe, againſt a Motion for Leave to 
take out Execution againſt the Caſual Ejeftor > Otherwiſe, the Ex- 
ecution ſhall not be ſet aſide. 757. See Ejeciment. * 


Lies not from the Courts of the City of Londen, to B. R. Though it 
dcoces lie thither, from all other Corporation -Courts. %. 


Coſts and Damages, upon Air mance of the Jadgment—how to le 


recovered; and how much. 1096, 1097. See Intereſt. 


Evidence 


Of having raten the Sacrament within a Year next before Election 
into a Corporate-Othce—W hen neceſſary to be given; when not. 
1015, 1016. See Sacrament. = 


Execution— 


Sued out above a Year after Jud ment obtained, muſt have a previous 
Scire facias to revive it; in Order to prevent a Surprize upon 
the Defendant. But this Rule does 20 Hold, where the Defendant 
has Himſelf affected the Delay.: So far from it, that the Defen- 
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.dant's Rule “ to ſhew Cauſe why ſuch an Execution ſhould not 
be ſet aſide,” was diſcharged even with CH Page 660. 

A Capias ad ſatigſaciendum made returnable at a Day which falls 
out of Term, would not be void, though (liable to be ſet aſide on 
Motion :) Nor can ſuch a Defect in it be taken Advantage of by 
Bail, upon a general Demurrer to a Scire factas brought againit 


them. 1187, 1188. 


8 
_ 


Fattoz, 
Fa Factor &noxing the Circumſtances of his Principal to be de. 
ſperate, and believing that He muſt break unleſs He can procure 


Credit, advances Money upon his Bills, to fave him from an im- 
mediate Failure, This is NO Fraud. 940. b 


Fiction of Law. V. Tejte, Relation, Pleading, Evidence. 


Where the Truth of the Fa&? may be averred againſt it. 91 1 to 


932. L 
Fraud, 


If a Factor, hnowing the Circumſtances of his Principal to be de- 
ſperate, and believing that He muſt Sreaꝶ unleſs He can procure 
Credit, advances Money upon his Bills, o ſave bim from an in- 


mediate Failure, This is no Fraud, 940. 
Freedom 


Of a Corporation See Corporation, By-Law, Mandamils. 


Freight, 


The Defendant ſhipped a Cargo of Fiſh on Board the Plaintiff's 


Ship, to be carried from Newfoundland to Liſbon The Plaintiffs 


had alſo a Cargo of Fiſh of their own, on Board. The Ship 


had proceeded 17 Days on her Voyage, and was TAKEN within 


4 Days Sail of Lzybon. It was retaken within 3 Days, and 


brought into Biddeford. The Plaintiffs, having inſured the Ship 
and their Part of the Cargo, ABANDONED Both to the Inſurers. 
The Defendant had his Goods of the Recaptors, and paid them 


55. per Quintal Salvage, at the Rate of 10s. per Quintal Value: 


(The prime Coſt was 105. 6d. per Quintal.) The Fiſh could 
not be ſold in England, for more than 195. per Quintal, clear. 
The Defendant ſent it to Bilboa, where it was ſold. 883. NR 
—— — — LON 
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1ſt. If a freighted Ship becomes diſabled on it's Voyage, acci- 
dentally and without any Fault of the Maſter, the Maſter has his 
OyT1ov, either to rei it (in convenient Time, ) or to procure 
another Ship to carry the Goods. If the Freighter diſagrees to 
this, and will not ſuffer it, the Maſter ſhall yet be intitled to 
his Wo Freight, as of the fu// Voyage. Page 887, 888. 
2d. But the Maſter (if in no Fault) is, at a//Eveats, and though 
He neither refits his own Ship nor procures another, intitled 
to Freight PRO RATA ITINERIS, i. e. 77 Proportion 10 ſuch 
former Part of the Voyage as He has already performed. 
888 to 891. ny | 33 
39. In this Cate, He had performed -! Parts of it: And there-. 
fore of the whole Freight had been the ratecble' Proportion, | 
had the whole Cargo been ſaved. 888. 
ath. But here was Sa/vage paid for Half: Therefore Half muſt 
be conſidered as /off ; and Half, as ſaved. Conſequently, the 
rateable Proportion is 17 of Half of the full F reight. 888, 890. 
5th. The Value of the Goods, or what they ſold for, or whether 
they are ſpoiled or not, was Nothing to the Maſter ; becauſe 
the Freighter %% them; And He mult take All that are ſaved, 
or None: But the Maſter had earned his F reight by carrying 
„ them. , , J 
th. I/ He had abandoned all, He had been cxciſed Freight. 361d. 
-th. The Maſter is not bound to de/tver the Goods, 7i// ArTER 
Hle is paid his Freight. 890. N e 


Gaming. 


Action upon the Caſe on ſeveral Promiſes: 3 Counts; iſt. uopn a 


Bill of Exchange drawn at PAR1s, by the Inteſtate Sir John Bland, 
upon Himſelf in ENGLAND, for 672/, payable to the Plaintiff's 
Order, ten Days after Sight, Value received, and accepted by 
Sir John Bland; 2d Count—tor 700/. lent and advanced by the 
Plaintiff to Sir 7% Bland; zd Count—for 7201. had and recei- 
ved by Sir John, to the Plaintiff's Uſe, General Iſſue. Verdict 
for the Plaintiff, for 672/, Damages, ſubjects to the Opinion of 
the Court, on the following Facts proved and admitted: we. 
The Fill of Exchange was given at PARIS for 2007. there LENT 
by the laintift to dir Fohn, at the Time and Place of Play; and 
for 373/, more LosT at the ame Time and Place, by Sir Fobn to 
the Flaintiff, at Play. But the Play was very fair; and no In- 
putation on the Plaintift's Behaviour: And ſeveral other Perſons 
of Faſhion were then and there at Play, That Sir John and the 
Plaintiff were Both Gentlemen. That in FRANCE, Money Los r 
at Play, between Gentlemen, may be recovered, as a Debt of Ho- 
nr., before the MaRsHALs of FRANCE; Who can enforce 
Obedience to their Sentences, by Inpriſon nens: Though ſuch 
W | Hs Money 
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Money is not recoverable in the oRDIN Arty Courts of Juſtice there. 
That Money LENT Yo play with, or at the Time and Place of Play, 
may be recovered there, as a Debt, in the oRDINARY Courſe of 


Juſtice ; there being no Poſitive Law againſt it. Page 1077, 


1078. Queſtion © Whether the Plaintiff is intitled to recover any 
hing, and wHAT, againſt the Admini/ratrix of Sir Fehn.“ 
wid. 
Reſolved _ 
ift. That the Plaintiff can not recover von this Bill of Exchange 
by Force of the WRITING ; it being a void SzcurtITY, both 


in France and in England, as being for a Gaming Debt. 1058, 


1079. 5 


1ſt. The Parties had an expreſs View to the Law of ENGLAND; 


and the Payment was to be in ENGLAND, and not till ten Days 
after Sight in ENGLAND; And the Plaintiff has appealed to 
the Laws of ENGLAND: Therefore the Laws of ENOLAND 
muſt govern and be the Rule of Determination. 1078, 1081, 
1082, 1083, 1084. = „„ | 
2dly. But the Laws of France and England are Both the ſame 
as to the Money wow: The Contract is void as to THAT, by 


the Laws of both Countries. It could not be recovered in any 


ordinary Court of Juſtice there, notwithſtandin g the Bill of Ex- 
change: And the Remedy in this extraordinary Juriſdiction 


before the Mar/hals (which even the Parliament of Paris would 


pay no Regard to) is only zu PERSON AM, in it's utmyft Extent; 


but can not be extended againſt the ADpMINISTRATRIX ; nor 
indeed could they have taken Cognizance of hig Matter, had 


Sir John been living. 1079, 1080, 1083. 
2d. But the ConNTRACT is good, as far as relates to the Money LENT 


at this Time and Place of Play; and remains ſo, notwithſtanding 
the Security's being bad and void for the hole For the Cox 


' TRACT is divi/ible, but the Security is not. The Security, being 
entire, is bad for the hole: But the Contract remains good for 


that Part which aroſe upon a good Conſideration. 108 1, 108 2. 


1084, 1085. 5 


Iſt. As to the 3001. fa: 


br for the Purpoſe of Play,) the Contract remains good. ibid. 
2dly. The Words Contract and Contracts for the ſame, are not 


in 9 e. 14. (as they are in 16 C. 2. e. 7. d 4) and were 


probably Jet out defignedly. 108 1, 1082. And, per Wilmot 


Juſtice, the 9 Ann. does not mean to make the Contract void, 


where the Money is fairly and bona fide lent. 1082. 
ad. InTEREsT for the 300 J. lent ſhall be allowed to the Plaintiff, 
: . = 
iſt. From the Time when the Money was payable. 1085. 
2dly. To the Time of liquidating the Debt by the Court's giving 
the Judgment. 1081, 1085, 1083, to 1089. 
Fr FV. Vor- il. 7K Iſt. 


rly and bond fide LENT, at the Time and 
Place of Play in France, (and not ſtated to be lent to play 101th 
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1 ft. This is agreeable to natural Fujtice, 


Page 1081, 1086. 


2dly. And to Law, both Statute and Common. 1086, 1087: 
2dly. And to the Practice of the Court of 8 and of all 


other Courts. 


1087. 
Gand Jury, 


— 


Qught not to conſiſt of more than 23 actually ſworn upon it. 1088. 


Þabeas Copus 


T "OR a PrIsoNER of WAR taken on Board of an Enemy's Pri- 
vateer Ship, and alledging and proving by Afﬀidavit, © That 
He was a Foreigner, Subject of a Neutral Power,*taken by a 
French Privateer, in an Eugliſb Ship as He 
England to enter into our Englip Merchant's Service, and 
detained by Force and again; his Will to ſerve on Board the 
French Privateer”—This Court will not take upon themſelves 
to ſet Him at Liberty: The Application mult be to the Crown. 
765, 766. 
A Perſon extremely weakened in Body and Mind bag x got into bad : 
Hands, and 799 infirm to be brought i into Court by Habeas Cor pus, 


cc 


cc 


cc 


cc 


a Rule was made, in the firſt Initance 


was coming to 


(without Time to ſhew 


Cauſe) for a Doctor, Apothecary, Nurſe, Relations and Attorney 8 
to have Acceſs, to adviſe and aſſiſt Her. 8 


Habeas Coꝛpus cum Can! a. 


1100. 


See Pei ads. 


When to be delivered (purſuant to 21 J. l. c. 23. $1, 2.) 759. 
See Statutes. 
A By-Lo ſhall not be objected to, in a e Wer upon Mo- 
Lion, on the Return; except in Caſes from London. 779. In 
all other Corporations, the Plaintiff muſt declare here : Ard if the 

Defendant has any Objection to the By-Law, He may demur. 
ibid. And this, though the By-Law has negative and excluſive ” 
Words, that the Action for the Penalty hall be brought in the 5 
5 Corporation Court, and not elſewhere.” wid, ”— 


Heriots 


Are not aſſeſſable to the Poor-Rates. 991, 992. 
 Putes (43 El. e302.) Lal Reue. 


See Manor, Sta- 


Tigh- 
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| High- Bar ꝙ Honey 


I the Money paid to the Box upon certain Motions in Court, every 
Day, (as for Judgment, for Writs of Certiorari, Mandamus, Ha- 
beas Corpus, and other original Writs,) and upon a Motions on 
the /a/ Day of a Term; and alſo upon all Afidavits ſworn in 
Court. Page 867. 

It does not belong to the Priſoners : ibid. But hath been conſtantly 
paid by the Secondary of the Plea-Side, to the Clerk of the 
Junior Judge of the Court; to be paid over to all the four Fudzes 
of the Court, equally; to be diſpoſed of by Them for ſuch 
CHARITABLE PURPOSES as They | in heir Diſcretion ſhould think 
PORT: bid. and 868. 


. biab⸗wa- 


Sending Men and Trans” to mend them, fix Days according to 
22 C. 2. c. 12. 9 9. 832 to 835.4 See Inmecrment. 


Hoſpitals— 


Nateable, or not, to Poors Tax, Window Tax, Land Tax, Ec. 
1053 to 1066, See Oraers. DE 


63 ; 
— — — 


Ir ndictnent, 


HERE a Statute CREATES @ NEW Offence, and appoints a 
particular Method of Proceeding, that ſpecific Method muſt 
be pu: ſued, and no Other : But whos it was an Offence antece- 
dently puniſhable BEFORE the Statute, and the Statute preſcribes 
a particular ſummary Remedy, There Er- R Method may be 

_ purſued, vis. the ſummary Remedy, or an Indiftment at Common 
Law ; becauſe the particular Remedy is CUMULATIVE, and does 
not take away the former Remedy. 803 to 806. V. jupra 545. 

Therefore an Indictment Hes for Diſobedience to an Order of Se, ons; 

becauſe it is an Offence indictable at Common Law : id. 

And particularly for Diſobedience to an Order of Seſſtons Gd on 

43 Elix. c. 2. 87 & 11, ordering a Grandfather to maintain his 

Grandſons; In which Caſe, as this Remedy (by Indictment) 

exiſted before the Statute, there are now Two Remedies; One, by 

Indictment for diſobeying the Order ; The Other, to drein for 
the 20s. Penalty, atter the Expiration of the Month. 2bid. 

But it would be oppre/ive, to take the Remedy by Iudiel ment, where 

the ſummary Remedy can be uſed ; (which, in ſome Circum- 

— may be pace 804. 5 

> 


„„ wor owm—_ 
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. BM... 4 


On 22 C. 2. c. 12. $ 9. For not ſending a Cart and Men to the 

Highways. Page 832. 
It. Being then Surveyors" —is a ſufficient Averment © That 
e they were ſo. 834. 
2dly. It is not neceflary to alledge when or by 1whom the Surveyors 
were appointed. 261d. 
z3dly. This was an Offence indictable BEFORE this Af: And 
therefore the particular Remedy given by it is CUMULATIVE. 

834: V. ſupra 545. and 803 to 8006, 

Lies againſt a Conſtable, for a Miſdeameanour in wilfully ſuffering a 
looſe idle lewd and diſorderly Woman, taken up by One of the 
nightly Watch as a Common Street-Walker and delivered to Hin 
for ſafe Cuſtody, to eſcape out of his Cuſtody, before She could 
be carried before a Magiſtrate. 866, 867. 

For a ConsP1RACY © to indict for a Capital Offence,” was laid, 

% That the Defendants did wickedly and maliciouſſy (omitting 

the Word falſely) conſpire to indict and cauſe to be indicted 
%. G. for A Crime or Offence (omitting to ſpecify war 

Crime) liable by the Laws of this Kingdom to be punithed 

„ capitally: And that they, ACCORDING To He Conſpiracy afore- 
« /aid between them as aforeſaid before had, D1D afterwards 
„ FALSELY wickedly and malicioufly mndiet Him &c;” ſpecifying 

the very Indiftment icſelf; which appears to be for a Capital Crime. 
This is a good Indictment; although the Word raLiseLY” is 
not added to the fir/? Charge of the Conſpiring, nor the particular 

Crime there ſpecified. 999. And although it is zor laid © that 
<« the ſaid V. G. was acquittedo of it.” 998, 999. Note—The Sen- 

tence was net the VLLAINOUS Fu udrment ; ; though the Indictment 
concluded © contra Formam Statuti. ibid. and 1027. It was 
a lng Impr N Fillory, toice; a Fi ine; and Harne for good 

- Bebavicur.. 1027. 

On 5, Eiiz. c. 4. 8 31. for exerciſing the Occupation of a TANNER, 

not having ſerved an Apprenticeſhip for even Years therein—1s 
| ſufficient WIT HOT ſpecifying and averring the Want of other 
- Qualifications allowed by ſubſeguent Statutes: For ſuch other Qua- 
lifications or Exceptions ought to be ſhewn by the Defendant. 
1030, 1037. 

For where an Indictment i is brought upon a Statute which has general 
Prohibitory Morde in it, it is ſutficient to charge the Offence 
generally, in the Words of it: And if a /ub/equent Statute, or 

even a Clauſe of Exception in the ſame Statute, excuſes or excepts 
Perſons particularly circumſtanced, out of the general Words, 
ſuch Excuſe or Exc. prion 1 muſt come e by Way of Plea or Evidence. 
5 

But where the Words of a Statute are de eſcriptive of the Nature of 

the Offence, or the Purview of the Statute, or are neceſſary to 
give a ſummary Fur 4H, the Indictment mult in ſuch Caſes 

WO % init s particular Words, 10 37. 


2 3 3222 
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Contained in this Volume. 


For knowingly ſelling and delivering 16 Ga Mons of Amber-Beer 
AS AND FOR 18 Gallons, and recerving tie Price for 18 Gal- 
lons, with Intent to deceive and defraud judgment was ar- 
reſted : For this is not an Offence indictable, but a civil Injury 
to a private Individual, owing to that private Perſon's own Care- 
leſſneſs; a mere Non- performance of Contract. Page 1127 to 
1130. JV. infra 1130. S. P. eccord.. 


Such ꝓrivate unfair Dealings (unattended with the Circumſtances of 


falſe Tokens, or falſe Weights and Meaſures, or Conſpiracy) are 

not indiftable ; as Delivering a leſs Quantity for a greater, or Sell- 
Ing an. unſound Horſe as and for a ſound One. 1128. 

The true Diſtinction. is this. In all ſuch Impoſitions or Deceits where 

common Prudence is ſufficient to guard a Perſon from ſuffering, the 

_ Offence is not indictable, but the injured Party is left to his civil 

Remedy : But where ſuch Methods are taken to cheat and de- 


ceive, as a Perſon can not by ordinary Care or Prudence be guar- 


ded againſt (as falſe Weights and Meaſures, or falſe Tokens,) 
there it 7s an Offence indictablo. 1129, 1130. 

In a criminal Charge, there is no Latitude of Intendment to include 
more than is charged: The Charge muſt be explicit enough t to 
ſupport itſelf. 1127. 

The Court may uſe a Diſcretion either to quaſh an Indictment on 
Motion, for Inſufficiency, or to put the Defendant to demur to it; 


But after Verdict, They are obliged to arreſt Judgment, if 1 2 ſee 


the Charge to be inſuthcient. 1127, 1129. 


For ſelling and delivering 3; Buſhels of Oats as AND FOR 4 


Buſhels, knowingly and with Intent to deceive &'c—quaſhed on 
Motion ; the Point having been fully and ſolemaly ſettled in the 
laſt preceding Caſe. 1130. V. ſupra, the laſt Caſe before this. 

For a Nuſance in keeping a diſorderly Houſe ; and therein, for Lucre 
and Profit, unlawfully and wiltully cauſing and procuring evil- 
diſpoſed Perſons of ill Name and Fame and of diſhoneſt Conver- 


ſation to frequent and come together in it; and unlawfully and 


wiltully permiting them .to remain there, fighting of Cocks, box- 


ing, playing at Cuagels, and miſbehaving themſelves —isa good Indict- 
ment. 1 Was 3 to, as being 700 general. 1232, 1233. 


Information 


A gainft a Juſtice of Peace, upan a Charge of his — to grant a 
Licence to fell Ale, unleſs the Man would fr/t pay Him a col- 
lateral and diſputed Debt; and then convi#ing Him for ſelling 
Ale unlicenſed, without any previous Summons ; was denied upon 
the Merits (as the Facts came out.) 653, 654. But 


iſt, The Juſtices have zo Authority to annex ſuch Conditions. 


ibid. V. ſupra 556 to $05: infra, 1345. 
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2dly. The Complainant onght to all. doe bis own Innocence; 40 
intitle Him to make this Application againſt the Juſtice. 
Pa; Fe 6 54. 

A fir 0110 Complaint being made the Ground of an Application for 
on Information (againſt a Juſtice of Peace,) the ATTORNEY, as 
well as the original Complainer, was made liable to the CosTs, 

(the Rule being diſcharged with Coſts;) He not only having 
mined in the Affidavit, and thereby appearing as Co-Proſecutor; 
but having allo declared © That if it ſhould coſt Hin ujelf 100 / 
He would Hay the Juſtice by the Heels.” 654 

_ ACrimmal Complaint againſt a Juſtice of Peace ſhall not be at- 
tended to and entered upon, till the Maker of it ſhall have d; ſcon- 
tinued his Civil Action already prought for the ſame Injury. 720 

to 723. See Election. | 

Againſt a Juſtice of Peace, for a Miſdemeanour in his Office— 
1it, If the Juſtice has ated 7r7egularly, (yet without : any bad, op- 

preſſive, or injurious Intention,) He ſhall not receive Cofts; al- 
though the Complaint agi ainſt Him be 1ll-grounded, miſrepre - 
' ſented, and even partly falſe : For though ſuch a Complainant 
deſerves to be puiſbed in Coſts, Yet the Juſtice ought not to 
receive them. 722. 
24d. But the Rule aga ainſt the N ſhall be * without 
Coſts. bid. 
| Againſt jeveral Perſons "D publicly SINGING in the High Street be- 
fore a Tradefman's Door Two /ibellous Songs, One groflly reflect- 
ing upon his Daughter, the Other upon his Son; with Intent to 

e and diſcredit Him and his ſaid Children, and to aeftroy his 

domeſtic Peace and Happineſs in his Family &c. Two of the Defen- 

dants were convicted upon the fourth Count: And there was a 

general Judgment againſt them, upon this whole Count. On Mo- 
tion in Arreſt of Judgment. 
iſt Objection. That an Information or Todiement will not lie, 

for publiſhing two d/tin# Libels upon two diſtin Perſons ; 
any more than for an Aſſault upon Two: Becauſe the; y are di. 
tin Offences, and may require different Puniſhments; and can 
not therefore be ſoined in one Incictment Or Information. 983. 

8 ao 

But . iſt, That 5 Whole of this Charge 18 072e . Of — 

fence: The Giſt of it is Singing theſe ſcandalous Songs, with _ 
the Intent charged. 2dly. That the Caſe of Rex v. Clendon, 
« That an Indictment will not lie, for an Aſſoult Pen To, 
is NOT Law. 984. 
2d Objection. Several dilindt Defendants charged with ſeoeral and 
_ diſtinet Offences, cannot be joined together in one Information 


or Indictment ; becauſe the Offence of One is not the Offence 
a the Other. 994: 


Contained in this Volume. 


But reſolved, That this was an entire joint Offence, committed 
by Both; and not like the Caſe of Zerury, which is a ſeparate 
Offence in Each. Page 985. 

zu Objection. That this is an entire general Jodginein upon the 
whole ath Count: Whereas the /atter of the two Songs is not 
at al libellous. 988. 

Rut refolved—: ſt. That the latter Song 7s libellous and defamato- 
ry: 2dly. If it was not, yet upon an ſnjormation or Indittnient, 
it would only go towards leſſening the Puniſhment; but would 
not be a ſufficient Reaſon for arreſting the Judgment. 98 5. 

Againſt a Juſtice of Peace acting Honeſtiy and candidly and without 11 

Intention, ſhall not be granted, even where He has acted //lega!ly.: 

But the Party complaining ſhall be left to his ordinary Remedy, 


1162. And if He be complained of without lufficient Ground. 
He ſhall have his Cofts. 1014, =, 


Information 2 Natur e of Quo Warrants. 


"The Proſecutor ſhall pay Cofts, where He makes a groundleſs and 
frivolous Application, knowing it to be ſo. 780. See Coſts. 
Will not lie againſt a 25% Corporation (as aBopy,) at the Relation 
of a private Perſon, i in the Name of the Clerk of the Crown, though 
Leave be aſked of the Court: For /uch an Information is not 
within 9 Arun. c. 20 4. A Corporation uſurping upon the 


Crown mult be complained of by the Attorney General, on Be- 
half of the Crown. 869. 


Jnſpection— 


Of a Peri confined i in a Mad. -houſe, was ordered to be had by proper 
Perſons, . to granting a Habeas Corpus. 1115. 


7 Inſurance, Ses Policy. 


Intereſ— 


Where the Sum recovered ſhall carry Intereſt ; and from what 
Time; and to what Time. 1081 to 1089. 8 Gaming. 
In Caſes where a new Action may be brow, and a Satisfaction ob- 
tained thereupon, for Duties or Demands ariſen ſince the Commence= 
ment of the depending Suit, that Duty or Demand ſhall not be 
included in the Judgment on the former Action: And there, the 
Damages ſhall be aſſeſſed oz/y up to the Time of the Wrong com- 
plained of. But where the Intereſt is an Acceſſary to the Prin- 
cipal, and the Plaintiff can not bring a new Action for any Intereſt 
grown due between the Commencement of the Action and the 


Judg- 


A Ta BLE of the Principal Matters : 


7 in It, It ſhall be included. Page 1086, 1087. See 
Gaming. 
In the Baſt Indies, the allowed Intereſt is Nine per Cent. A Bond 
was given there, where both Parties then reſided, conditioned for 
Payment with that Intereſt, An Action was brought upon it here: 
And Verdict for the Plaintiff, The Defendant affected very great 
Delay, in various Methods; particularly, by bringing a Writ of 
Error in theExchequer-Chamber, and allo in the Manner of pro- 
ceeding upon it. It is both Law and Juſtice, that the Plaintiff 
ſhould recover the Sum lent, together with INDIAN Intereſt up to 
the Time of f2ning the Judgment; but with only the LEGAL In- 
tereſt of this Country, upon the accumulated Sum liquidated and 
aſcertained by the Judgment, from the Time of ſigning the Judg- 
ment TILL a&al Payment of the Money: For that is the Rea! 
Damage which the hlaintiff has ſuſtained by the Delay of the 
Execution and the Detention of his Debt. 1096 to 1099. Y 
iſt. He may either bring an Action of Mebt on the Judgment, and 
have Damages pro Detentione Debiti: 1096. 
2dly. Or He is intitled to a Satisfaction or this Damage, under 
13 C. 2. Stat. 2. c. 2. (§ 8, 9, 10.) which obliges the Plain- 
tiff in Error to give Security as well for Damages as Coſts. 
. 
3dly. And there are four Courts, to which Writs of Error may 
be made returnable; viz. The Houſe of Lords; The Court be- 
fore the Lord Chancellor Treaſurer and Fudges e 3 E. 3.) 
The Exchequer- Chamber, before the Judges of C. B. and Ba- 
ons (under 27 Eliz. c. 8.) And this Court of King's Bench, 
ibid. 
1ſt, The Lords give Coſts accordion; to their D- iſeretion. 1097. 


2d. In the 2d—It is done by the Lord Chancellor or Lord 


Keeper, perſonally : And the Practice is, to give Intereſt 
from the Day of /gning the Fudgment to the Day of affir- 
ming it there; computed according to the Current Rate of 
Igntereſt, not according to the ſtri&ly legal Rate. ibid. 
3d. In the 3d (the Exchequer- Chamber) The Officer ſettles 
itt, unleſs there be particular Directions given by the Court: 
And He, in taxing the Coſts, allows double the Money out of 

Pocket or tbereabouts, but no Intereſt. ibid. 

Ath. In his Court, the Officer taxes theſe Coſts of Affirmance, 
ſomewhat more /iberally than other Coſts; but has never any- 
Regard to INTEREST, nor allows it as of Courſe : But the 
Court themſelves have ſometimes ordered Interelt to be com- 


- putes on che Sum We by the Judgment below. ibid. 


Ireland. 


Contained in this Volume. 7 


Ireland. 
Trial by a Jury of the next Engliſb Caunty. Page 859. See 
Trial, Berwick. e 


Importation from Ireland into this Kingdon. 1175. 1176. Ser 1 85 I 
Stalutes, Conviction. He 


x 


= 


i 9 
ti Vacation, a Judge. i at 88 may make an Order, „ That W 


„ the Defendant ſhall plead ſuch a Plea as he will nd by.” 782. — il 
1 


% Pleading iss uABLY means Pleading ſuch an Iſſue as the Plain- 
tiff might go to Trial upon. 72. 


Judgment 

Final —Interlocutory— LE ores - EE [ 
On the Crawn-Side— . 
Iſt. The judgment Signed 1 in the Office i 18 ; only intereutory : And | P 


the Award quod capiatur” is only to bring the Defendant 1 in; 
but is not itſelf the nal Judgment. 801. 


" Therefore a Motion 7 Arreſt of Judgment may be made (on 


the Crown Side) at any Time before Sentence pronounced. ibid. 
' Villainous—What it is; and when to be awarded. 996. 


For the Plaintiff, on One Count or on One Plea; and againſt Him, 


on another: In what Manner Cofts are to be taxed, 753 to 7 56. 
and 1232. See H. 


I urisdiction. 
Conſent can not give it to a Court which has it not. 746. 


Of the Court of King s Bench 1s not taken away, unleſs T expreſs 
Words. 1042. See Certiorari. 


Ancient Demęſue See Ancient Dee. 


Juſtites of Peace, 


Charge of refuſs ing 40 RECELVE an Information againſt a Baker, for 
baking Puddings Pies and other ſuch Things, for Dinner, on a 
SUNDAY, contrary to 29 „ Whereas He did, in Fact, 
receive and hear it. The Rule to ſhew Cauſe why an Information 
ſhould not go * on Juſtice for a Miſdemeanour, was diſ- 
charged with Ces. 787, 788. See Baker. 

Acting honeſtly and lara, AF without any bad View or ill Intention 
ſhall not be puniſhed in the extraordinary Courſe of an Information, 


even though He has acted legally: But the Party complaining 
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mall be left to his ordinary Remedy. 1162. And where They 
are complained of without Reaſon, they ſhall have Cots, Page 
1162. 


Latin 
35 neceſſary to be underſtood by a Perſon put APPRENTICE 70 4 
1 | SURGEON of London. 892 to 897. See By-Law. 
Latitat— 
Where the true Time of ſuing it out is material, It may be ſhewn, 
notwithſtanding the 7%. 963 to 967. See Pleading ꝙ yo to 
A ' „% oe” 5 „ 5 
It was not ſettled, till many Vears after the Statute of 21 „ 
c. 16, © That the Plaintiff mght reply a Latitat-. 961. 
And now, though the Lazar is holden to ſave the Bar, within the 
Equity and Reaſon of the Statute, yet it muſt be taken out 2775 
Intent to declare in that Aclion, and mult be continued to the Fi- 
VVV — „ 


„Term. 90 


The Teſte of a Latitat ſued out in Vacation muſt be of the preceding 


A Latitat is a good Commencement of a Penal Action. 964. 


A Latitat may bear Date before the Cauſe of Action, if really proſe- 
Tüten afFer It; , Cr . 


Leaſes, 


A Leaſe «for 7, 14, OR 21 Years, as the Leſſee ſhall think proper ;" 


(upon which the Leſſee enters, and continues in Poſſeſſion;) is 
undoubtedly a good Leaſe for ſeven Years; whatever may be it's 
Validity as to the two other eventual Terms, of 14 and 21 Years. 

03G. FO „ e 

A Leaſe may commence at one Day, in Point of Computation; and at 

another Day, in Point of Intereſt: And ſuch a Leaſe, © Habendumn 
from a Day paſt, for 50 Years then next enſuing; the ſaid Term 
« to commence and begin fiom and immediately after the Deter 
« mination of an exiſting Leaſe of the ſame Premiſſes, ſhall not 
be eſteemed uncertain in it's Commencement. 1190 to 1198. 


Libel, Livellous, 


Words ſpoken or ſworn in a Man's cr Defence againſt a Complaint 
in a Court of Juſtice, are not actionable; becauſe tis in a legal and 
judicial Way: The Words were—* which Sir J. A. hath % 

_«« faſſely ibo againſt Him,” 809 to 813. See Affidavit. 
333 Licence — 


Contained in this Volume. 


Licenee— 


'To /el! Ale. Page 653, 654. V. ſupra 556 to 565. and Infor- 
mation, (under pa. 053, 654. and under Pa. 1 345- ) 


Limitation, 
In Pleading the Statute of 21 J. 1. c. 16. If the Plaintiff: replies 


„ That He ſued out a LATIT Ar teſted within Time,” the De- 


fendant may (in his Rejoinder) hee the TRUE Time of ſuing it out, 
notwithſtanding the Teſte. 967. See Pleading, 950 to 969. 

The Limitation of Suits is founded on public Convenience, and adop- 
ted by Courts of Equity. 961. 


The Replying a Latitat is now holden to ſave the Bar, within the 


Reaſon and E uity of the Statute: But it muſt be taken out win 


INTENT fo declare in that Action ; ; and mult be continued to Fi- 
ling the Bill. 961. 


Of Actions. Acknowledgment of the Debt, after Commencement 


of the Action, takes it our of the Statute of Limitations. 10999. 


London. 
On the Return of a | Habeas Co: pus (cum Cauſa) the Validity of a By- 


| Law ſhall not be determined in a ſummary Way, in the Caſe of | 


any Corporation except London. 776 to 780. dee Habeas Corpus 


cum Cauſa. 


No Writ of Error lies to B. R. from their Courts; though it does 


from all other Corporation: Courts. ibid. 


Mandan mus. 


O reſtore a 888 731 to 736. "Seo Corporation, Am- 
tion, Disfranchiſement. 
-Creſ5 or Concurrent Mandamuſes, *togo to Elections! in Corporations, 


are not to be granted of Coe: without ſome fpectat « and PCR 


| Reaſons: 783 to 785. 
But tis otherwiſe, if there be a Ground of Suſpicion laid © that the 


Party firſt applying for the Writ does not really mean to execute 


e of,” bid, 


The Court will not ſpecify to Whom, by Nome, ſack Writs hall be 


directed: The Perſon who apples for it, is to take Care, at his 


Peril, that it be directed to the proper Ferſon. 784, 785. 


Directed to the Mayor AN D Jurats (of Rye) © to admit and ſwear 


« 2 Jurat,” The MAYOR claims a te and excluſive Right to 
the 
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the Nomination of Him; and the Ju RATES deny any fuch Right 
mM the Mayor So that they can never JOIN in any Return, It 
was therefore conſented to try the Right in a fergned Iſſue. 
Page 799, 790. 
To admit a Q er, having taken his ArFIRMATION, but refuſing 
to take the VATH preſciibed by 26 G. 2. c. 18. into the Free- 
dom of the Turkey Company -was granted epi 1004, 
1006. See Quaker. 
Brought by a Corporate-Officer, who is charged with having omitted 
70 dale the Sacrament within a Year before his Election, and © Non 
fuit electus” returned to it: Men it is, and when it is not incum- 
bent upon Him to PRove his Daring done it. 1013 to 1017. 
See Sacrament. 
Lies, to reſtore a CURATE OF A CHAPEL, being a Donative endow 
ed with Lands; the Curate having been appointed, and claiming 
a Right. (though conteſted,) and having a Licence, and having 
been 11 Heels in quiet Poſſeſjicn, and then turned out by Force: 
For this is a 7emporal Right; and where there is a temporal Right, 
the Court will affiſt by Way of Mandamuss, 1044 to 147. 
Iſt. A Mandamus © to reſtore” is the true ſpecific Remedy for a 
_ wrongful Diſpoſſeſſion of any Office or Function which draws 
' Temporal Rights after it; in all Caſes where the eſtabliſhed 
Courle of Law has not provided a ſpec rfic Remedy by another 
TFPorm of Proceeding. 1045. 
. 24 If the Biſhop had refuſed (without Cauſe) to licence this Chap- 
lain, He might have had a Mandan us. ibid. 
5 zd. Neither Efectment nor Treſpaſs (if He had the legal Property 
in Him, and could bring thoſe Actions,) would be a sPECIFIe 
Remedy to reſtore Him to his Pulpit and gutes Him 1 in the Ex- 
ece.trciſe of his Function. 161d. ä 
To a Treaſurer of a C ounty, requiring Him to reimburſe Conftab: "7H 
on the Act of 17 G. 2. c. 5. § 16, 17. relating to Rogues Va- 
gabonds and idle and diforderly Perſons. 1197, 1198, See 
otatutes. „ 


| Mano— 


| N either the 2 Rent, nor the Horicts, or other Caſual Profits of a 
Manor are RATEABLE fo the PooR-Tax. 991 to 993. 5 
Holden in Ancient Deueſue. See Ancient Demeſiie. 


Parrtage— 


Contrary to 26 G. 2. c. 33. 1. is ABSOLUTELY void. 898, 
899. See Orders of Removal. 

In a foreign Country, muſt, 7 general, be governed by the Laws 

of that Country, W. here had: But Marriages in Scotland, of Per- 

4 ſons 
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| fons going from England 755 that Purpoſe, may come under a 
very different Conſideration, Page 1079, 1080. 


Melne Pꝛofitg. 


In whoſe Name the Action for them is to be brought. 668. See 
Ejectment. . 


What muſt be proved by the Plaintiff in ſuch Action. 667, 668. 
See Ejectment. 


What may or may not be controverted by the Let. ndant, ibid. See 
us * ſupra. 


Militia, 
A Subſtitute muſt, /ince the Act of 33 G. 2. c. 22, be conſidered as 


a Militia-Man within the 31 C. 2. c. 26.F 28. 1151. 
Though a Town has a ſeparate Stock of their own, and does no- 


contribute to the County-Stock, yet they ought to be reimburſed 


er of the CouNTY-S roc, for Allowances made (under a proper 


Order) to the Families of ſuch of their Men as have been Subſti- 


tutes for Inhabitants of other Parts of the et: ae ibid. 


 Money— 


Payment of it 4 Court. 78. See Practice. 


Mortgage 
of Ships al abroad, or - Cargoes upon the High Seas, by a Trader, is 


good, without actual Delivery of Poſſeſſion. 941. See Ban- 


at, | 
Of Copyhold Land in Fee, forfcited. and deviſed by the Mortgagee. 
969 to 980. 


A Mortgage is a Charge upon the Land- And whatever Words in 
a Will would give the Muy. will carry the Land along with it. 


978. 
1ſt. It will be liable to Debts. N 
2d. It will go f Executers. ibid. 


3d. It will paſs by a Will not made according to the Statute of 
Frauds. ibid. and 979. 


4th. The A /;gnment of the Debt, or Porgiving it, wil draw the 
Land after it. 


5th. So if the Debt was forgiven onl by Parol, 2870 
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Navigation 
M AY not be hſtructed by caſting Rubbiſh, or unlading Ballaſt, 


in any Havens, Roads, Channels &c; but ONLY upon the 
Lanp, where the Tide never fiows : By 34, 35 H. 8, c. 9. and 
19 G. 2. c. 22. Page 656 to 601. 
itt. The Unloading it into a Hopper, with Intent to carry it out 
to Sea, is an Offence againſt the expreſs Proviſion of the latter 
Act, which ſays «« That it ſhall not be diſcharged, but ONLY 
upon Land. 659, 600. 
addy, But putting it into the Hopper, 72 Order to carry it "_ 
Land, would not be fo. ibid. 
zdly. Nor / fing it out of one Ship into Another, Without In- 
tention 70 4% 1 't ANY here. 660. 


New Foreſt, 


The Statute of 9, 10 W. 3. k. 35. for the Increaſe and Preſervation 
of the Timber therein, 75 § 1. and 9.) gives the Crown Power 
to incloſe 2000 Acres, (vie. 1000. immediately, and looo at a 
. ified Time ;) and afterwards to incloſe more; freed and diſ- 
Charged of all Manner of Rights &c. 
No By the gth Section, the Right of Common is, | 
In the mclsed Parts, reſtrained . o long as they 
remain incloled. 1119, 1120. 
. In the vnc Parts, It is continued, under certain Linz- 
_ tatiins and Exceptions. lid. 
2dly. But the Right of PANNAGE is (by that Section) % ſelutely 
aten away, for 18 Years; and 1s, even after that, . eſtrained to 
a limited Time (vz. between 14th September and 1ith Ne- 
e 33 ) wid. 
3dly. Theſe Reſtrictions take Place, though 1000 = ONLY 
be yet incloſed : It is not a Condition precedent, “ that the 
4 Woe ſhall be brit incloſed.” 5 20; d. 


| New Trial | 

Sh =; Ot be granted, even where the Jury have found for the De- 
fendant ogainſt Evidence; if the Plaintiff appears to have received 
NO REAL fury, and the Damages (if the Verdict had been 
found for the Plaintiff) could have been but a MERE Trifle. 665. 

V. next Caſe? Pele. 5 

Thugs the Gro nd of a Verdict for a Plaintiff be x wrong, yet if 
no H, be cone to the Defendant ; or if the Plaintiff can, by 
ap en Jen . Crion, recover as much; No new Trial ſhall be 


grated: Contra, where 2 21 is done Him by it; and if it be 


not. 


— 
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not car thas the Plaintif in may recover as much b y another Form 
of Aciion. Page 936. 
WITHOUT Coffs. 1228. See Bill of Exchange. 


Notiec— 


To /ele# Bodies of Corporations; which ſelect Bodies have Power 
to amove. 731 to 736. See Drisſranchijement, Amotion. 


Orders 


TPON SUrVeyars of Highways, << to paſs their Accounts, and 
A © pay over Money, cannot be made, originaliy, by the 

General Quarter-Seſſions. 745, 740. 

1ſt. This Juriſdiction is given to a Special Seſſions by 3, 4 W. & 
M. e. 12 9. 01d. 

2dly. The General Quarter Seſſions have no ſuch Juriſdietion, but 
on Appeal. 71d. 

3dly. Conſent can not give Juriſdiction to a Court t that has none. 

il. 

On Appeal from Poor-Rates Quit Rents, Heriote or other Caſual | 

Profits of a Manor, are not aſjejjable. g. 

On Do. Five private Perſons take a Leaſe of 29 old Houſes, to be 
converted into an HosP1TAL ro LUNATICs ſupported by free 
and voluntary Contibutions of private Charity: Which Hoſpital | 
was laid out in Wards and Cells for the Lunatics and Lodging-Rooms 
for the menial hired Servants neceſſarily attending them; And 

Mone but the poor helpleſs Lunatics and the Perſons neceſſarily at- 
tending them have any kind of Dwelling in or Occupation of the 
Aid Hoſpital. One Foſe/ph Mansfield (the Appellant) was the 
principal Perſon hired from Year to Year, and receiving Wages, 
and being in the ſaid Hoſpital for the Purpoſes of attending on the 
ſaid Lunatics, and having No oTHER Abode Occupation or: Ejla- 

_ bliſhment therein: And the 5 Leſſees have not, nor ever had, nor 

can have any Profit Benefit or Advantage from the Premiſſes, nor 
any Poſſeſſion or Occupation thereof, otherwiſe than as aforeſaid. 
| MansF1ELD was rated as OccufIER. He appealed. The geſ- 

ſions diſmiſs the Appeal, and confirm the Rate; declaring their 

Opinion That the ſaid Tenement called Se. Luke's Hoſpital 
«© QUGHT o be aſſeſſed and rated towards the Relief of the Poor, 
« by the ſaid Rate.” But their Order was quaſned by this Court. 
1063 to 1066. For, | 

Per Cur.” 
1ſt. Ir no Perſon can be fixed upon, who may properly be rated 

as OccupIER, there can be u Rate made upon it af oll. 
1063. 


2dly. 
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2dly. NeiTHER the Teer (who are are mer y nominal unĩntereſted 
Truſtces,) nor the Servants, much leſs the Lunatics themſelves, 
are rateable as OccuPleERs. Page 1064, 1065. 
3dly. Tuts is not like the Caſe of Hoſpitals of Royal Foundation 
where the Officers have APARTMENTS which they uſe as 
Dxcelling- Houſes (as in Chelſea and Greenwich Hoſpitals) where 
They and their Families reſide : For it has been determined 
« that All thoſe /arge diſtin Apartments ought to be taxed to 
« the Window-Lights as Dwelling- Houſes; and that the ſaid 
« Officers are rateable, for them, to that Tax.“ 106 3. 
1064, 


| Pars of Meme 


No, 149: A Pauper cannot be removed from his own; though He came ori- 
ginally into 5 3 by Certificate. 702. V. ſupra, under 
ba. 50% N. 14; 


fs N * 1 50. Apprentice to aCert! ates Man does not 7 gain a Settlement, where the 


Maſter (being unc: rtificated at the Time of Binding) obtains and 
delivers a Certificate, before the Apprentice has ſerved Him 40 
Days : For, by 12 Ann. Stat. I. c. 18. 2. it is a Condition PRE- 
 CEDENT to the Apprentice's gaining a Settlement,“ That He 
« muſt have been bound to and ſerved for 40 Days, a Maſter 
„ who did not either come into, OR RESIDE IN the Pariſh by Li- 
4 cence of a Certificate,” 75 7860» 
No. 1 31 5 homas Lymer, legally ſettled in SHenſton, took a Houſe ; in Gratewich 
at zog. per Annum; and afterwards took 2 Acres of Land in 
King's Eromley, for the growing of PoTAToEs, from CANDLE- 
Mas to MICHAELMAS, for 91. and allo £ an Acre there, at 40 
for the lięe Term; and paid his Rent for all the Premiſſes, which 


were of the VALUE aforeſaid. He entered, and enjoyed che Lands gy. 


during the Term; and /cdged above 40 Days i in N. B. (where the 
Land lay, ) for the Convenience of digging up and dilpaſing of the 
Potatoes. 760. N 
Iſt. It was agreed, That if the Taking be fllicient: this Reſidence 
would gain Him a Settlement in the Pariſh wherein He refided. 
561, 763, . 
ly; 1 is aking, of above 101. per Annum ala, in the Mar- 
ner ſlated, is ſufficient. 763, 764. 
zaly. For the Criterion of che Acl of 13, 14 C. 2. g. 12. is the 
Credit and Ability of being truſted with and uſing a Tenement 


or Tenements, in the ſame Pariſh or in different Pariſhes, of 


the yearly VALVE of 10/. Such a Perſon not being conſidered 
by the Legiſlature, as a Vagrant. ibid. 


4thly. And a Taking * tor a whole Year” is not neceſſary : The 
Value is the Thing to be regarded; not the Duration of the 
Tenure. 793, 2 765. 


thy. 
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Fthly. Eſpecially, in a Species of C thre where the whole Year's Tis 
Profit ariſes in one particular Part or Seaſon of it. Page 763, 
704- 
A Servant hired for a Year, going away for the laſt 5 Weeks, and No. 1 52. 
ſerving another Perſon, 7 7s, Or zs not, a DIsSsoL UT ION of the Con- 
tract; according as it is 407th, or without, the LRA vx of his Maſter 
or Miſtreſs. 790. V. ante 592 to 595. 
Here, the Miſtreſs gave a general Leave to work with this Perſon; 
And when they came to ſettle Accounts, the Servant returned to 
his Miſtreſs the exact particular Sum received of this Perſon, for 
his 5 Weeks Work: Which made it clear to the Ceurt, That 
this was an Abſence wir Leave. 790. 
Mary Dormer married Abraham Corffeau, born in Sf. M. B. G. Son Ne. 153. 
ef Iſaac Coiſfeau a Frenchmen that had never gained any Settlement = 
in England, and of Elizabeth Taylor who was BoRN in St. Ka- 
tharine's. Abraham Corffeau died. The Settlement of Mary his 
Widow and her Infant Children by Him, is in St. Katharine's, 
where Elizabeth Taylor Mother to Abrabam Corffeau was ſettled. 
870 to 875. 
Iſt. Elizabeth Taylor, Abraham Coiffea' s Mother, muſt here be 
cConſidered as FI where ſhe is ſtated to have been born. 
5 „ z. 
A2udy. Abraham's Settlement muſt follow the Settlement of his 
Mother; becauſe his Father had none. 872, 873. 
zdaͤly. And the Settlement of Abraham 8 Wife and Children muſt 
follow His. ibid. 
4thly. Therefore Mary's Place of Scttlement 3 is out of the Caſe; 
i Tan of her Huſband. ibid. And that of her Huſband 1s 


her@nown. ibid. 


Fthly, Birth would give even 4 legitimate Child a Settlement, in 
Caſe it's Parents had none. 873. 


6thly. There is No Difference or D fbindtion between an acquired 

and a derivative Settlement. 872, 873. | 5 

The Marriage of a Pauper being contrary to 26 C. c. 33. F 11. No. 154. 

(the Man being under Age and not &c,) was holden to be AB- 85 
soLUTELY bold And therefore the Woman and Child could not 
be removed to his Settlement. 998, 399; „3 
The being aſſeſſed to the Land- tax, and paying it, though e No. 155. 
it again by the Landlord, gains a Settlement: Determined as a WD: 
ſettled Point. 902, 903. V. Ares, under Pages 247» 248. and 
370, 371. and 623. 

The Pauper /e/ Himſelf to AY Brother, a Carpenter, a legal Inha- No. 156. 
bitant of Hitcham, for one Year; and continued in his Service a and 
Year. By their mutual Agreement, the Pauper was to receive Ne. 161. 
no Wages in Money; but his Brother was to teach him the Trade 
of a Carpenter, and to provide him with Meat Drink Waſhing 
and Lodging. He was to do all his Brother's Buſineſs in i | 
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Farming Way, and any other Work. Particularly, his Brother 
having taken a Neighbour's Corn to cut, He ordered the Pauper 
to cut it: He did fo; and his Brother r the Money. The 
Pauper hereby gained a Settlement in Hizcham. Page 910, 911. 

The laſt mentioned Order was ſent down to be amended, upon Al- 
legation and Affidavit of a Miyake in the Fact of it; vis. being 
mentioned as a married Man, when in Fact He was jingle. 91 i. 
And the Seſſions heard new Evidence, which proved that He was 

/inele at the Time of the Hiring. 911. 

But as the Afr mance of the Order of Seſſions aroſe from it's being 
amended upon zew Evidence, The Court che ε˙t the Recogni- 
1 # tance. Qg11 and 1035. 1 e 
N. 157 K Child of 8 Years of Age, taken into a Family o.. CuariTy, 
and boarded lodged and clothed ; but w7h.ut any HIRING or any 
CoNTRACT as to Continuance, Service, Wages or Gratuity ; 
gains No Settlement by this Service, though He continued fix _ 
Years in it: And upon this State of the Caſe, no Hiring can be 
preſumed, though it was near 50 Years ago. Indeed, where a 
General Hiring is ftated, the Court will preſume it to have been 
a regular One, unleſs the contrary appears. 930. V. infra 
O. 5 ; —- 
No. 158. A Treat was frighten Guts Fits, 17 Days before the End of her 
Year's Service, and thereby rendered capable of performing any. 
Her Maſter fent Her firit to a private Houſe: And She was af 
terwards taken into an Hoſpital; and her Indiſpoſition laſted be- 
Vond the Expiration of her Year ; So that She zever returned to 
her Service. But her Miſtreſs, in the Interim, paid Her the 
whole Year's Wages. No Words of Diſcharge paſſed. 945 to 
950. The Court clearly held as follows; vis. _ - 
Iſt. She gained a Settlement by this Service. 262d. 
2d. Sickneſs (the Act of God) does not diſcontinue the Service, or 
prevent a Settlement. 948, 949, By an 
zd. The Time of Sic#neſs makes no Difference; be it in the Be- 
ginning, Middle, or End of the Year. 948, 949. It is not like 
the Caſe of Abſence without Leave; which, if it be in the 


when he never returns. ibid. But Abſence with Leave, for 
a ſhort Time, or even to go upon any other Service, and 
Payment of the whole Wages, does not hinder from being a fair 
bon# fide Service. 161d 8 5 35 
Ath. If a Servant is #a#en ill by the Vaſitation of God, the Maſter is 
bound to provide for and fake Care of ſuch Servant, and can 
not deduct Wages; per Ld. Mansfield. 948. 5 
5th. The being ſent to an Hoſpital makes no Difference from be- 
ing under her Maſter's Roof. 948, 949. 


6th. 


Middle of the Servant's Year, may be purged by receiving 
Him again; though not ſo, if it be at the End of the Year, 
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8 cc 7 ontinuing and Ang in the Service,” {per Deniſon ]. / 
means not deſerting it. Page 949. 


7th. Gaining a Settlement is a Benefit and Reward to a Servant ; 
{fer $a and V ilmot. 949. 


A Farm of 8. fer Annum in Kniveton was hired for a Year, by No. 159. 


the Pauper alone: And Hle and Another fointhy hired another 
Farm there, of 2 1. 15s. per Annum, and agreed “ that the 
* Other ſhould have One Haif of the Corn and Hay; and after 
„that, the Pauper ſhould occupy the whole Farm, to the End of 


* the Year, paying to the other 4s. for his Share of it.” Per 


C:ir'—All this taken together is UNDER e Value of 10 l. per 
Aunum. For the VaLur muſt be eſtim ated accord:ng to the 


RENT: And this Rent (of 8/7. and 1/. 17s. 6d.) does not 


amount to 101. and the Agreement between the two Joint-te- 
nants, about the 45. can ot be conſidered as a Rent, 988. 


A Hiring at all, is, by Law, a Hiring for a Year. 990. And No. 160. 


the following Dialogue is clearly a /uffcient Hiring; vid. Do 
« you like the Life of a Keeper?” Anſwer (by the Servant, the 


Pauper, ) in the Affirmative. Maſter—* Then Go into Ned Hill's 


« Place; and you ſhall want no Encouragement; I'll give you a 
Suit of Cloaths directly.“ To which, the Pauper readily con- 


ſented, and went into the Place. Note—The Maſter was a 


Head-Keeper : And Ned Hill had been many Years One of his 


Servants or Under Keepers, at the Wages of 3/. a Year and a 


as he 8 Livery, beſides Meat Drink and 1 990. 


Oꝛiginal * rit. 2: 


An Original Writ i 18 abateable, if it bears Date before the Cauſe of 
Action. 907. 


Overleer. 


A Rate can not be made to reimburſe an Overſeer : But He may 


reimburſe Himſelf, whilſt in Office, out of the next Money raiſed. 
e 


Poor-Rates ſhould (as it ſeems) either be made Monthly, or at leaſt 


divided and diſtributed into ſo much per Month. 1157. 


Dying with Pariſh-Money in his Hands, his Executors vr Admini- 


ſtrators muſt pay it before any other Debts, (by 17 G. 2. c. 38. 
53) 1154. 1156, 1157. | 


Pariſh» 


* 
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Pariſh⸗Ottice 


ONSTABLE of a Manor including the Pariſh, but more ex- 
tenſve, is not a PARIsn-Officer within 10, 11 V. 3. c. 
§ 2, 3. 1182 to 1187. See Certificate, 


23. 


Pauper— 


Upon | an Attachment for a Contempt, The Defendant can not be 
admitted to defend im Forma Pauperis. 1039. 


Perjury— 
In an Anficer in Charcery—No Need to prove Identity of Perſon, 
nor actual Swearing. 1189, See Proof. . 


Pillopy. 

Dr. Fe convicted of writing and publiſhing a Treaſonable 
Libel, was ordered (as One part of his Sentence) to be ſet id and 
upon the Pillory, at Charing-Cro/s. The Under-Sheriff of Mid- 
dleſex (Mr. Arthur Beardmore) ſuffered Him to ſtand upon it 

only, in a Sort of Triumph, w:7hcut putting his Head, Neck, 
Arms, or Hands THROUGH the reſpective Holes; a Servant in 
Livery holding an Umbrella over his Head. And although the Un- 
der-Sheriff ſhewed that Vis officiating that Day was guize acci- 
dental; and though He produced many Affidavits to ſhew that 
it was not uſual, in Middleſex, to put the Head, Neck or Arms 
or Hands through; and though He ſwore poſitively to the Inno- 
cence and Uprightneſs of his Ix ENT ION, and that He did, accord- 
irg to the beſt of his Judgment, fully and duly execute the Sentence 
of the Court in the usVAL and cod MON Manner; Yet an Attach- 
ment iſſued againſt him for this Contempt: And He afterwards 
was jined 501. and committed to the Cuſtody of the Marſhal, for 
2 Months: 794 to 798. %% 


Play 


Money %% or lent at Play; And Securities given for the ſame. 1077 
to 1088, See Gaming. 


Pleading. 
Defendant pleads Two PLEAs (by Leave, under 4, 5 Ann. c. 16.) 
1. Not guilty ; 2dly, Not guilty within 6 Years: On the former 


. 


— 
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of TR Iſue is joined, tried, and found for the Plaintif ah 
Damages; On the latter, there ts a Nemurrer, Joinder in De- 
murrer, Argument (ſubſequent to the Trial,) and Judgment for 
the Defendait. Page 753. 
1ſt. The general Queſtion might require much Conſideration : 
4. 
4% But the particular Circumſtances of this Caſe ſuffice for it's 
W roi hot going into the general Queſtion. 2%. 
The Plaintiff, 288 the WHOLE, has no Cauſe of Action, 
5 ibid. | 


2. Therefore He can have neither Judgment for Him, nor Cgſis. 


5 
3. Te Judgment miſt be for the Defendant. ibid. | 
4. And the Defendant muſt have Cofts of the Demurrer. ibid. 
5. But upon the Trial, no Coſts on either Side. ibid. : 
85 The former Plea is not neceſſarily implied in the Latter : 
for the Plaintiff br, in the Courſe of Pleading, have 
carried the latter off from the Merits, to a Collateral Point. 
ibid. 

Witſ drawing a Replication and Replying de novo was is permitted (for a 
reaſonable as after 6 Terms; ; and conſidered as an Amend- 
ment. 755, 756 . 

In Debt upon Bond, bot the Penalty, wha thers are alternative 

Parts of the Condition, the Plaintiff muſt confine Himſelf to a 

particular Bruch. 774; 775-- 

There is no Need to ſpin out Pleadings to Pro xity, where the Thing 

is #nown e As, to ſpecity the reſpective Proportions of the Pay 

of a Regiment, in aſſigning a Breach in an n Agent s Non- Payment 

of it. l. 

Concluding with an Averment, inflead af Concludin to the Country, 

is only Form, and ought. to be ſhewn for Cauſe of Demurrer. : 

, 

Where an Affirmative and Negative are not applied to the ſame Thing, 

the Concluſion needs not be to the Country. ibid. V. infra 1022. 

Bond conditioned . to pay Money on or before ſuch a Day: Plea 
of Payment at a Day before that Day.” The Plaintiff demur- 

9 to the Plea, as offering an immaterial Iſſue. The Diſtinction 

„That wherever the Defendant, in an Action of Debt upon 

« Bond with a Special Condition, pleads Performance, the Plain- 
« tiff mult aſſign an ab/olute Breach ; though this be not neceſ- 
« fary, where the Defendant pleads a Collateral Matter, (as a Re- 
„ leate,”) Ihe preſent Plea, therefore, is a proper One: And 
the Plaintiff ought to reply, © That the Money was not paid upon 
the Day alledged, nor at any Time before or after that Day.” 

944, 945. 

The Statute of Limitations (21 FJ. I. c. 16.) being pleaded to an 

Action upon the Caſe upon Aſumpſit, and © that the Promiſe 
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<© Was not made within fix Years next before theo exh.biting of the 
Bi,“ The Plaintiff replies“ that % 28h, November 32 G. 2. 

0 (richig 6 Years Sc) He {ned out a LATITAT, with Intent 
to exhibit his Bill thereupon, and accordingly did exhibit his 
Pill thereupon, in Hiiasy Term 32 G. 2; And that the Promiſe | 
** was made SWC D111 fix Years next before the SUING our of Fhrs 
« LATITAT.” The Defendant rejoins, That by the Cute 
% and Cuſtom of ibis Curt of B. R. a Latitat ſued out ofter the 
nd of any Term is Suppoſed to have iſtued within the Term 
preceding: But that 2% Latitat was REALLY and TRULY ſued 

© out AFTER Fe ſaid 28th of November, S. on the 8TH oF 
* DECEMBER in that Year, and on the /ame Day and Year was 
* fjgned according to the Statute; and that the Promiſe was oz 
made within fix Years next before the ſaid 8TH of DEcrtM- 
*« BER, on which Day the Latitat was ſo REALLY and in 
** TRUTH ſued out.” The Plaintiff demurred to this Rejoinder. 
But the Court were All clear © That the Averment therein 
«© contained, ought, by Law, to be ADMITTED :” And in Con- 
ſequence of that Opinion, They over-rulzd the Demurrer, and 
gave Judgment for the DEFENDANT. Page 950 to — See 
Aver ment, Latitat, Limitation, Teſte. 
Where there is an Afirmative and a Negative, the CoxcLvs10N 
muſt be to the Country. 1022. V. ſupra 774. 
In Debt on Bond conditioned * for G's rendering an Account within 
Zo Days after any Demand in Writing,” The Defendant (Pro- 
| teſtando « that no Demand in Writing was made”) pleads © that 
E. did render an Account within zo Days after any Demand in 
Writing: The Flaintiff replies “ that a Demand in Writing 
« was made ond particnlar Day (ſpecifying the Day ;) And yet 
no Account was rendered by G. within 30 Days after it; and 
concludes to the COUNTRY, ibid. and 1023. 
_ 1ſt, This Plea „that G. rendered &c within Ec after any De- 
** mand” muſt be underſtood as if it had been worded, *< after | 
«& every Demand. 1023, 1024. 

2d. The Replication is rightly concluded to the Country.” 2 
In Covenant Breach affigned in Non- Payment of Rent 7% a Wife 
and ber s£conD Huſband, upon a Leaſe made by her PIR S 
Iuſband and Her, for 7, 14 OR 21 Years, as the Leſjee ſhould 
think proper. The Leſſee had covenanted to pay the Rent to 
them and their Executors Adminiſtrators and Afiigns, during the 
SAID TERM: And He had entered, and was poſſeſſed, and con— 
tinued in Poſſeſſion. The ſecond Huſband and the Wije (the former 
Huſband being dead) aſſign the Breach in Non-Payment To 
THEMSELVES of Rent incurred within the jr even Years. 
General Demurrer to this Declaration. Joinder in Demuri er. 
Judgment for the Plaintiffs. 


j 
* 


On 


— 2— 
12 eden di n —_— 


| Contained in this Volume. 


On a Recovery in C. B. being put in Iſſue on N 7iel Record,” The 
proper and neceſſary Method and Courſe of Practice! is, To iſſue 

a CERTIORARY, and have it ceriifiede And the Court refuſed to 

” ORDER the Officer of C. B. to ATTEND z B. R. with the Rood, | 

Page 1024. | 1 

A Declaration conſiſted of tawo C aunts; The Defendant pleaded to 
One; and demurred to the Other, He had Judgment /5r Him 

on the Demurrer : But a Verdict was given againſt Him, on the 
"Plea. The Plaintiſf is intitled to Coffs upon his Verdict: The 
Defendant, to none upon his Demurrer. 12 88 . fupra, 753 


to 755. 
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Policy of Inſurance 


-On a SHip, and on the Car go, (by two diſtin Policies, ) from News 
foundland to Portugal or Spain &c. The Ship was to be valued 
at the Sum ſubſcribed : The Cargo was % and other Merchan- 
aiſe. The Ship was TAKEN by Zhe Enemy; the Maſter Mates, 
and All the Sailors (except an Apprentice and a Land-Man) raten 
out and carried to France; the Ship remained in the Hands of the i 
Enemy EicuT Days; and was then RETAKEN by a Britiſh „ © 


Privateer, and brought into Milford Haven; Immediate Notice was 9 
given by the Inſured to the Inſurers, with an Offer to ABANDON i 
the Ship and Cargo; The Ship had been'/5 far diſabled by ee _ 
Storm, as to render Her incapable of proceeding on her deſtined mW 


Voyage without going into Port, to refit. The Court held that = 
this was a ToTAL Loſs; and that the Inſurers mm7ght ABANDON. | 'Y 
: 683 to 699. V. infia 1212: (where this Caſe is minutely ſtated, ” | 1 | 
and compared with that of Hamilton v. Mendes.) 


| 
1ſt. © Whether the Property be CHANGED by the Capture, or þ | 
ce 1 | i 4 
„1s a Queſtion immaterial, as between Infurere, and Eifel. | 
"bes to 697. a, | 


2. This Queſtion can happen, but in two Caſes ; ; v2. between 
the Owner and a neutral Vendee; or between the Owner and 108 
a Recaptor. 693 to 696. N — 

Writers and Nations Mer in Opinion upon it. Some hold _ 
it to be aſſoon as the Battle is over, all. immediate Purſuit 
ceaſed, and all Hope of Recovery gone. ibid. Some hold Ss | 
that the Prize 64 be brought Injra Pref dia; Others, 1 
that 24 Hours quiet Poſſeſſion by the Enemy, is the Cri- | — 
terion; The Engliſh Courts of Admiralty, © not till after j 
« SENTENCE of Condemnation. Og4. $ 
But as between Inſured and Inſurer, the Ship is LosT by the ————i 


1 Capture; whether carried into Port or not; or condemned, q 
7 or not; or taken by Enemy, or Pirate: And the Inſurer muſt 9 
indemnify the Inſured, as to the Loſs actually fſiſtæined; | 
| 4 (thovgh ö 
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66 tat. Deaths _— 


(though He is liable to 20 more. Page:694. V. irfra 
1200, 1209. | 
5. And He ſhall ſtand in the Place of the J;/ared, in Caſe of 
a Re-Capture or Abandonment. 694 to 698. 
6. Nager-Policies, Intereſt or no Intere/?, gave Riſe to this 


Queition. 695. 


_ 2dly. In general. (though not univerſally,) If an inſured Ship be 


taker, the Inſured may demand, as for a 75tal Loſs, and abandan 


to the Inſurer. 690, 697. and 1212, 1213. 


zdly. So He may allo, in Caſe merely of an Arreſt, or an Em- 


bargo, by a Prince not an Enemy. 696. 


4thly. Yet there may be Circumſlances, under which A Capture 


diate Ranſom. d. and J. ira 1209. 


would be but a ſmall or no Hinderance to the Voyage, and be 
ONLY an Average-Loſs: 697. As ſudden Eſcape, or imme- 


5thly. In all Caſes, the Inſured may chooſe Nor to abandon. 697. 


Sthly. but He can not elect to turn what was in it's Nature but 
an Average Loſs, IN To à total Loſs, by abandoning. bid. 


An Inſured may recover for an Average or Partial Loſs, upon a 


Declaration for a total Loſs. . 906 to gog. 


The RuLE of eſtimating the Loſs, upon a valued Policy, is „ That 


(t 
cc 


4 


admitted it at the Trial;) Which, in an open Policy, muſt be 


they were landed there.” 1172, 1173. 5 
This Proportion between ſound and damaged is equally the 
Rule, whether the Goods come to a ri/1ng or to a {a./mg Mar- 


JJ 8 Lo 
. He is only to put the Merchant in the /ams? Condition (Rela- 


the Inſurer ſhall pay to the Inſured the ee PRorok TION of 
| the Sum at which the Goods are valued in the Policy, as the 


Price of the damaged Goods bore to the Price of the ſame Goods 
had they arrived undamaged, at the Port of Delivery, when 


ket. 1170, 1% 


. The Inſurer has nothing to do with the Riſe or Fall of the 
Market, or with the Speculations of the Merchant. 1 170, 


tion being had to the prime Coſt or Value in the Policy,) as 


He would have been in if the Goods had arrived free from 
on” oo on = 
And this accrues at the Time of the Landing of the Goods. 


111 


„A VALUED policy is not to be confidered as a Mager- Polic £ 
or like Intereſt or uo Intereſt : The ory Effect of the Valuation 


is fixing the Amount of the prime Cofts ; (juſt as if the Parties 


;roved ;3 in a valu'd One, ſtands agreed. 1 7, And it is 
ſettled, that upon valued Policies, the Merchant needs only 
prove ſc;ne Intereſt, to take it out of 19 C. 2. c. 37. 401d. 


Vet if a valued Policy be uſed merely as a Cover to a Wager, 
it would be conſidered as an Evajzon of that Statute, and would 


not be ſuffered to defeat it. 2. 


The 


Contained in this Volume 


The Queſtion, in general, was Whether the Hlaintiff (the ore) 
ought to recover for a ToTAL Loſs, when at the Time of his 
Ain brought, at the Time of his O for te abandon, and at the 
Tine of his be. nz firſt apprived of the inſared Ship's having bee 
taken, He had in rei veritate only ſuſtained an AvERAGE-Lofs. 
Page 1198 to 1215. 

iſt. The Plaintiff upon a Policy, can only recover an Indemnity 


according to the Nature of his Caſe at the Time of the Action 


brought, or (at moſt) at the Time of his Offer to abandon. 1214. 
2dly. Where the Event has fixed the Loſs to be an Average-Loſs 
only, b-fore the Action brought, and before the Offer to 
abandon, and before the Plaintiff had Notice of any Accident, 


and conſequently before He could make any Election, He can 


recover for an AVERAGE-Lofs only. 1214. 


3dly. But the Court gave zo Opinion how it would be, i in Caſe 1 


1 or Goods inſured be reſtored in Safety, either 
. BETWEEN the Oper to abandon, and the Bringing of the 
Action. wid. 

2. Or BETWEEN the Commencement of the Action, and the 
Verdict. ibid. 

3- Or AFTER THE MoNEyY PAID as for a total Loſs, and the 
Inſurer ſhould attempt to compel the Inſured to refund the 
Money and take the Ship or Goods. 401d. 

4thly. Change of Property, by a Capture 


1. Does not happen before Condemnation. | 1208, 1209. F. 


ſupra 693, 694. 
2. By 29 G.2.c. 34, § 24. The Jus Pacha on a Recap- 


ture, continues for ever. 1209. 


. Is not material as between _— and lnſured. ibid. * 5 


fpra 693 to 696. 

Sthly. The RicuT To ABANDON, in Caſe of a Capture and Re- 
capture, muſt depend upon the particular Circumſtances of the 
Caſe : It does not neceſſarily follow, that becauſe there i is a 
% Recapture, zherefore the Loſs ceaſes to be total.” 1209. 

Nor ought the Inſured to recover (upon a Contract of Indem- 


nity) as for a total Loſs, when the final Event has decided that 
the Damnification is in Truth but an Average-Loſs at the 


moſt. 1209 to 1213. 
6thly. The Caſe of Goſs v. Withers was not ſimilar to this Caſe of 
Hamilton v. Mendes : Both Caſes ſtated and . 1212, 
4" IS! 
7thly. 8 An n or a Dette to turn the Fall of the 
Market upon the Inſurer (who has no Concern in it,) are 
Reaſons againſt permitting an Inſured to abandon. 121 


8thly. The Inſurer ought not to pay /e/5 than the VALVE of the 


Lofs ; nor the Inſured to receive more. 1214. 
gthly. An Inſured is not e to abandon, in any Caſe. 1211. 
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rothly. Where He has an Election, No Right to ſue as fora 
total Loſs can ve in Him u,] He has made that Election. 
Page 1211. 2 


— 


Pod Tax. See Orders, Statutes, (43 Elix. c. 2. 
$ 1.) Manors, Quit-Rents, Heriots, Hoſpitals, Rates. 


Powers 


To make a JToINTURE—C. Moolſton, having deviſed his Lands in S. 
and in B. H. and in V. O. to the Uſe of his Eldeſt Son James 
for Life, with Remainder in Tail Male to James's Sons; and in 
default of ſuch Iſſue, the like Limitations to his (the Teitator's) 
Son John; with ſeveral Remainders over ; and having deviſed 

other Lands to ihe Uſe of his Son %u, and then to his ſaid Son 
James, in much the ſame Manner; inſerted a Proviſo in his Will, 
That James and John, when They ſhould come into Poſſeſſion 
« of their Eſtate for Life, ſhould reſpectively have full Power 
« Liberty and Authority, FROM TIME To TINE during his or 
ce their reſpective Life or Lives, by Deed or Deeds Writing or 
« JYritings to be by Him or Them reſpectively tab{cribed; and 

„ ſealed in the Preſence of two or more credible Witneſles, to 

% en limit er appoint to or to the Uſe of or in Truſt for any 

WMoman or Women that ſhall be his or their reſpective Nye 
« gr Wives, for and during the natural Life and Lives of ſuch 
«© Woman or Women, for or in the Name or in Lieu of their 

e Jointure or Jointures, ALL or ary Fart of the ſeveral Meſ- 
* ſuages Lands Tenements and Hereditaments to Him or Them 
(the ſaid 7. W. and F. I.) herein before reſpectively limited 
as aforeſaid.” JAMES made Uſe of this Power, upon his Mar- 
Triage in 1712, by ſettling Lands in S. with a proviſional Addition 
(during two Joint Lives) of Lands in O. (there being an An- 
nuity payable to a Widow out of S) In which Deed of Settlement 
there is a Proviſo for his Wife's releajing Dower ; and alto a Co- 
venant from James, That He had Power to make ſuch Ap- 
« pointment, and that his ſaid Wite and his Sons by Her ſhall 
« enjoy according to the Intent of the laid Deed and of his Father's 
« II Ill. In 1738, James RELEASES 7h:s Provifo, © that his 

Il „ « Wife ſhall releaſe her Claim to Dower out of his Eſtate:” And 

Woo in 1751, by Indenture, reciting, © That the Annuitant- Widow 

3 * « was dead,” and © that He had received an additional Fortune 

| « of above 6007. which had fallen to his Wife ſince their Mar- 

« riage,” He, as an INCREASE ro b's Jointure, aſſigns, limits, 

and appoints, ix PURSUANCE and BY VIRTUE of the POWER given 

Him by his Father's Will, and of all other Powers and Authorities 

that are in Him, ALL the Meſſuages Lands, &c, deviſed to Him 

by his Father's Will, in /. O. B. H. and S. to Truſtees, to the 

— — — — — 


« 


LY 


Contained in this Volume. 
Uſe of his ſaid Wife and her Aſſigns for her Life, as an Ave: 


MENTATION of her Jointure. Page 1136. 

1ſt. The INTENTION of this Power, in it's original Creation was, 
that it might be executed at different Times, even upon the ſame 
Woman. 1144, 1147, 1149. 

⁊2dly. The Settlement made by James upon his Marriage in 17 FS 
did NoT prevent or bar Him from making this further Provi- 
ſion for the ſame Wife. 1144, 1145, 1148. 

zdly. The Conſtruction of Powers was brought rm Equity to ng 
 Common-Law by the Statute of Uſes. 1 146, 1147. V. ante 
120. 

4thly. After the Statutes of Uſes, ſome 799 flrict Determinations 
were made at Common-Law z particularly in the Caſe of Rattle 
d. Popham (2 Strange 992.) wid. 

5thly. This aro/e from not conſidering theſe Powers beoahe 
into the Common-Law by the Statute of Utes, merely as a 
Mode of Ownerſhip or Property. ibid. | 
othly. Executrons of Powers ſhould have the ſame Conſtruction 
Force and Effect in Courts of Law, as they have in Courts gf 
Fquity. Whatever is a good Power or Execution in Equity, = 
the STATUTE makes good at Law : Whatever 1s an Equita- 1 
ble Execution of a Power ought to be deemed a | Legal One. = 
16id, | 
7thly. A Perſon having ſuch a Power, may do leſs : Or if He 
dces more, it ſhall be Grad, to the Extont of his Power. 16id, 


Pꝛactite. 


A Verdict found for the Defendant, even AGAINST Ebidence, hall 
not be ſet afide, where the Plaintiff appears to have received 79 
real I. jury, and the Damages (if found for the Plaintiff) would 
be but a mere Trifle. 664, 665. V. ante 12, 54, 353. (And 
Note, that though Verdicts given upon cl-ar and full Evidence 
ought not to be Jet gſide, Vet Verdicts AGAINST Evidence, or 
ageinſt greatly Prepouderating Evidence, may V. ante, fe. 394 : 
0 398.) 

11. Nee arbitrarily ; » but «cootdin g to legal, judicial Diſcretion, 
and for the Attainment of Juſtice. wid. _ 

 2dly. By a Common- Law Court, as well as by a Court of Equity. id. 

_ 3dly. Eſpecially, where Fraud interferes, the Common- Law Courts 
have a concurrent Juriſdiction with thoſe of W wid. See 
Fraud. / 

4thly. This Power is eſſential to Juſtice. "Hd It was ; prafiifd 
by the Common-Law Courts, before 1648. 11d. It is for 
the People's Benefit. ibid. It is now done upon 4% Arict Terms 
than formerly; vis. only Payment of Coſts. ibid. 5 
5thly. As well after Trials 47 Bar, as after Trials at Ni prius. 
ibid, 


* 
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A Judgment having been ne glected to be entered u, up, and the Roll 
Jon, A Rule was made, directing the Clerk of the Judgments, to 
ſien and number and file a new Roll, thirty Years backward ; 
making a Special Entry of the Day of docgueting it: But it was 
ordered, that it ſhould not be made Ule of, againſt the Admini- 
ſtrator of the Defendant. Page 722. 

The preſent Courſe is, for the Plaintiſf's Attorney to undertake to 
make the Entry upon the Roll 723. And He does it for 5d. 
er Sheet, which is allowed Him by the Chief Clerk, whoſe Fee 
is 8 d. per Sheet. ibid. 723. 

But as He acts herein as One of the Clerks of the Chief Clerk, the 

Chief Clerk is liable to an Action by a ſuffering Purchaſer :- 
(Though the 4770rney is indeed anſwerable over, to Him.) 76d. 

A Certiorari having iſſued, to remove an Order of Seſſions; and a 
Rule having been obtained“ to ſhew Cauſe why the Order ſhould 
not be quathed;' the Proſecutors moved to enlarge the faid Rule: 
They ſhall not, afzer this, move to quaſh the Certiorari. 745. 

As to Habeas Corpus cum Cauſa. 758, 759, 779. See Habeas Cor- 
pus cum Cauſa 759, 270 OO OR 

Upon Articles of the Peace. 780. See Articles of the Peace. 

Upon Judges Orders. 781, 782. See Judges Orders. | 

— .\ "Motion m Arreſt of Judgment may be made, on the Crown Side, 
at any Time before Sentence pronounced. 801. 
Service of Proceſs upon the Day of the Return, at any Time of that 
Day, is regular; though it be AFTER the KR? Ying of the Court on 
that Day. 812, 813. 
 High-Bar Money or Box- Money. £67, 868. See Hb. Be Money. 
EE, 2 Condition of a Miſdemeanour, the Defendant muſt be preſent 
in Court if He would move in Arreſt of Fudgment ; (though He 
needs not be ſo, upon arguing a Special Verdict.) 930, . : 

SECURITY for anſwering CosTs ſhall not be required of a Scorch 

HPlaintiff, reſident in Scotland; nor even of a Foreigner. 1026. 

Of CHARGING Defendants 1N CusTropy—The whole Method of 


it diſcuſſed, both ancient and modern, and both in Term-time - 


and i in Vacation. 1049 to 1053. 
1ſt. A Priſoner found in actual Cuſtody may be read} n Cuſtody, 


notwithſtanding He was INTITLED 79 be Juperſeded, if He was 


not in Fatt and actually ſuperſeded. ibid. 
26ly. F ormeriy, a Priſoner could not have been charged 1 in Cu- 
1tody, but 27 TER M-Zmme, and (or ginally) by being actually 
brought into Court, by Rule. bid. 
Zdly. But there ought to be ſome Method of doing it in Vaca- 
© TION=f/m©8.- 1051 ᷑ 
iſt. A Habeas Corpus (ad reſpondend' ) teſted the laſt Day of the 
preceding Term, and returnable in %s Court (the ſame 
Curt) on the firſt Day of the next Term, has been a Me- 
thod thought by Practiſers to be ſufficient for the Purpole : 
Bui this Mcthod 18 unneceſſary and inipropen. 1049, 10 $2. 


Contained ! in this Volume. 
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pe The RIGHT Method 18 To file a Bill as of the PRECED- 
ING Term; and deliver or leave a Copy of the Declaration, 
as of the preceding Term, and make an Afidavit of having 
delivered it to or left it for the Defendant being in Cuſtody. 
Page 1052. 

Motions for Views, See View 2 50 to 259. 

Payment of Money into Court, Where the Sum demanded is a Sun 
certain, or capable of being aſcertained by mere Computation, a 
Payment into Court ſhall be admitted; and fo much ſtruck out 

of the Declaration. 1120. 

Money may be paid into Court and ſtruck out of the Declaration, 
upon only /o-me of the Breaches, though more Breaches are aſ- 
ſigned. wid, | 

Vnleſs the Plaintiff proves more to be FEA to Him, than the Money 
brought into Court, there mult be a Verdict for the Defendant. 
1120, 1127. > 


Preſumption 


Muſt aſe from ſome Ground ; Sometinng whereon to found it. 
1972 t0:1077. 


I Favorr of Perſons who bie ſufficient Power to ſuffer common 


EKecoveries. wid. and MM to 1977. See 2 enant in Tail. 


_ Painting— 


Aa. of Par Been. and Abridgments of Atﬀts of 188 
1. The King's Printer is intitled, during the Term granted by 
Letters Patent of 14th Oclob. 12 Ann. (for 30 Years from ioth 
Fan. 1739,) to this Right, excluſſve of all other Perſons not 
authorized by former Grants. 664. . 
2. But the UNIVERSITY of CAMBRIDGE are, by Letters Patent 


of 26 H. 8. and 3 Car. 1. intruſted with a CONCURRENT Au- 


thority to print them WITHIN the ſaid Unrverſity, upon the 
Te erms mentioned i in the {aid Letters Patent. "2016, .-- 


Pꝛilon, Pꝛiloners— 


In Execution, applying to be brought up. 747, 748. See Statutes. 
Of War, taken on Board of an Enemy's Ship, ought to apply to 

the Crown, if his Caſe merits Relief: But this Court will 79f take 
upon Themſelves to ſet Him at Liberty, on a Habeas Corpus. 
765, 766. See Habeas Corpus. 


Liſolvent Debtors. 747, 748. and 799. and 901. See Statules 


(under thoſe Pages.) 

The High-Bar- Money, or Box-Money, does not c beling to chem. 
867, 868, See High-Bar-Money. 
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38 The Manxs nals A- Priſen! in the Burrough of $ Southwark —is a 


Deſctiption (in a Will, at leaſt,) of the Palace-Court Priſon, not 
of the King's Bench Priſon. Page 1037 to 1039. 


The Method of Chargmg them in Cuſtody; and the hate Practice 
of it, (both ancient and modern, and both in Term-time and in 
Vacation.) 1049 to 1053. See Practice. 


P20ocedendo 


Granted to a Quarter-Seffions; becauſe the Certiorari had not iſſued, 


till a/zer the Defendants had CONFESSED the Aſſault below. 749. 
To the Sheriff”s Court in London. 758, 759. See Statutes. 
To a Corporation whole By-Law direed a Penalty to be ſued for 


in their own Court and not Heubere. 775 to 780. See Habeas 
Corpus cum Cauſa. 


Pꝛoteſs 


| May be ſerved at any Time of the Return-Day, although i it be 


AFTER the Rjjng of the Court. 812, 1. 
Prohibition— | 


To the Spiritual Crurt—thafl not be oranted, * they have Ju- 


rijſiliction and have pronounced 8 (For in ſuch Caſe, the 
Remedy muſt be by Appeal: But if They proceed where they 


have NO J dition at all, a Prohibition may be a + as for, 
AFTER Sentence. 813. 1 


pꝛomiſſoꝛy Note. Sce Bill of E 


An original unindorſed Promiſſory Nite has no 11 to a Bill 3 


of Exchange. Put when once indor ſed, it has an exact Analogy. 
to a Bill of Exchange. The Indotſer then reſembles the Drawer 
of a Bill; The Mater, the Accepter of a Bill; and the Indor/ee, 
the Payee of a Bill. Ard Promiſſory Notes, ind Inland Bills of 
Exchange, are juſt upon the fame Footing. 676, 677. A Con- 


fuſion has ariſen from W the Maker of a Note the Drawer.” 
ibid. and 678. 


The Indorſee 1 is 3 to apply to the Mak ER of the Note : And 


if He is guilty of a Neglect, and the Maker becomes inſolvent, 
the Indorſee loſes the Money, and can not come upon the In- 
dorſer at all. 676. And if the Indorſee of a Note brings an 
Action againſt the Indorſer, He (the Plaintiff) muſt prove a De- 
mand RY or due Diligence uſed to have gotten the Money from the 
MaKER of the Note. 676, 677, 678. 

Bills of Exchange, and Promiſſory Notes are under the SAME Rules of 
Determiation. 1224, 1227. See Bill of Exchange. 


Made : 


Contained in this Volume. 


Made payable to One or Order » but indorſed to Another, oMIT- 
TING the Words “ or Order, in the Indorſement. Page 1216 
to 1229. See Bill of Exchange (S. C. at large.) | 


19200f 


Of having swokx an Anſwer in Chancery—is ſufficient, if the Name 
be proved to be the Perſon's Hand-Writing, and the Jurat' be 


proved to have been ſubſcribed by the Maſter; though there "HE 


no Evidence of Identity of the Swearer's Perſon, or of his actual 


Swwearimg.: At leaſt, This puts it n the Defendant to ſhew a 


reaſonable Suſpicion that He was perſonated. (This was upon an 
Indictment for Perjury.) 1189. . 


IF 


„ 


Quakers 


HE ſolemn Ar FIRMA TTON of a Quaker (together with 
tendering 20/. purſuant to 26 G. 2. c. 18.) intitles Him to 
Admiſſion into the TURKEY COM AN x, without taking the OArn 


preſcribed by that Act: For the Statute of 22 G. 2. c. 46. for 
allowing Quakers to make Affirmation, in Caſes where an Oath 
* 1s or ſhall be required, allows it, (by § 36.) And this is No 
Office or Place of Profit ix the Government; (which is One of the 


3 Exceptions in 8 37 & wt.) 999 to 1005. 


The Affirmation of a Quaker can not be read in Support of a CRI- 


 MINAL Charge; nor even in Exculpation of ſuch a Charge made 
upon a THIRD Perſon, (the Quaker H-mſe;f not being charged at 
all, but only collaterally aſſiſting to exculpate the o7ber Perſon 2 
But it may be read in D. fence of a Criminal Charge upon HI M- 
SELF, in Order to exculpate Himſelf. 1117. ”” 


'Nuit-Rents 


Of a Manor, are not rateable to the Poor-Tax, gg1 to 993. Sec 
Manor. : 5 ek 


: — — -— — 
—— — : 


Rates 


7 00 R. Rates ſhould (as it ſeems) either be made A79n7bly, or at 
” leaft divided and diſtributed into ſo much per Month. 11 «7, 
It a Warrant cf Diſtreſs be made, upon Refuſal to pay a Rate de- 
manded ; and before Execution of it, the Offender dies; Qu. 
Whether it can be executed upon his Goods and Chattcls in the 
Hands of his ReyREseEnNTATIvVE, 1152 to 1159, 
- 


Nt. 
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iſt, There may be a Doubt whether ſuch a Diſtreſs would be 

law ful, after a previcus Demand of the Money made 2 the 
Repr eſentative. Page 1157, 1158, 1159. 

2dly. But it is clearly bad, WIT HObr ſuch a Demand upon Him. 


1159. 


Vetoꝛdari facias Loquelam 


Stays all further Proceeding in a County Court, if delivered after 
interlocutory but before final Judgment. 1151, 1152. 

The Officer of the inferior Court can not refuſe Obedience to the 

_ Writ, under Pretence of his Fees not being paid Him. itz. 


Velation. See Fiction, Te 72 Pleading, Declat ation. 


Of a Bankrupt's Certificate (when allowed,) to the Time of Sainz. 
716 to 719. See Bankrupt. : 

Of a Bankruptcy ariſing from lying 2 Months in Pri ion, to the Tome 

of the fir ff Arreſt, 817 to 820. See Bankrupt. 

WW here a Deed of Bargain and Sale © to make a Tenant to the 
« Precipe,” and a Common Recovery, when Both are completed, 
ſhall be conſidered as One Conveyance and to relate to the Date 

of eee 5 231. See De viſe. 


Vepleader. 


The Coss of the 3 of a Plea, which requires ſuch 4 
Might Alteration in :t and in all the {ſubſequent Pleadings, as 2 
to deſuce the Record, ſhall be allowed in Proportion to NECESSARY 
Alterations only, and, no more. 757, 758. . 

"The Expence of 2 ing whether to reply de novo, ſhall in al Events 

be allowed to the Proſecutor; and He is at Liberty to do it if 


He pleaſes : But / He does not judge proper to do lo, He muſt Se. 


not have Coſts as if He actually had. 758. 


Veturn 


Of Nulla Bona, upon Executions againſt Banks apt 817 to 820. 
Ses Bankrupt. | . 


Richmond-yark— 


= Penis Mays rind Richmond. Gate and through Ea l. Sbeen- Gores, 
acroſs it, were eſtabliſhed : Contra, for CARRIAGES, or for 
HoksE- People. 908, 909. : 


Sacra⸗ 


4 


Contained in this Volume. 


Sacrament— 
Y 13 C. 2. dat. 2. c. 1, No Perion could be elected to any 


Office in a Tewn-Corporate who had not received the Sacrament 
according to the Rites of the Church of England, within a Year 
next before his Election: And upon 7hzs Statute, it was incumbent 

upon the Perſon elected, to pron be this Fact, upon an Iſſue of 


Non fuit electus taken upon a Mandamis to ſwear Him in. 


Page 1014, 1015, Becauſe, elſe, his Election was void. ibid. 


But fince the Statue of 5 G. 1. c. G. 3. Such Election is net vol p, 
but only voiDABLE in Caſe of Rama or Proſecution rothen fx 


Months. wid. 
And therefore an Officer 1d PossEs10N of his Office, who brings a 
Mandamus for the Records ond Iiſignia belonging to it, is Nor 


obliged (fince the 5 G. 1. c. 6.) to prove this F. act, upon an Action 


for a falſe Return of Non fuit elcctus“ made to ſuch Mandamus; 


even although ſuch Return was actually made WILDIN the fix 


Months. 76:d. 


But a Perſon NEVER ADMITTED into the Office would nt be 2 within 
this latter Statute of 5 G. 1. becauſe He could neither be remov- 
— nor proſecuted. 71d. 


Scire facias— 


To revive a Judgment of above a Nr 5 Standing. 660. dee Exe 


cution. 


Arain)! Bail. 1187, 1188. See Execution. 


Scotland: 


" 4 the tt ma aintained 0e That it was HOLDEN of the Crown of 


«© Engiand. 851. 


le often exer ciſed that 7 uriſditim which reſulted to Him as Supericr 


Lord. $50; 851, 052. 


The Court of King's Bonn actually fat at Rexburgh: 8 52. 
Edward 3d renounced al} Pretenſion to it, in Property or Sußperiority, 


diviſum a Reogno Anglie. 852. 


Since the 55 In general Ads of Parke not intended to in- 


clude Scotland, the Method is, to drclare therein, by Proviſo, 
„ That the Act does not extend to Scotland.” 853 


Edward the 1ſt extended the Rules of Complaints againſt the King 


of Scotland, that they might be TRIED by a Jury of Northumber- 


lond, or any other County ; or before Commſroner's to be *ppethigg 
by Him. 860. Seo Berwick. 


Security of the Peace, | See 1 of the Peace. 
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Sentence (pronounced on Criminals convicted. ) 


An Under - Sheriff of Middleſex, inſtead of ſetting Dr. Shebbeare (who 
had been convicted of writing and publiſhing a Treaſonable Libel) 
IN and upon the Pillory, according to his Sentence, ſuffered 
Jim to ſtand 2 u ſort of Triumph, Pre upon the Pillory, without 


putting his Head, Neck Arms or Hands through the Holes; 


with a Servant in Livery holding an Umbrella over his Head. 
An Attachment iſſued for this, as for a Contempt: And He was 


fined gol. and committed to the Marſhal for 2 Months. Page 794 


to 798. See Pillory. 
For groſs and malicious PERJURY 1 in Articles of the Peace—Pillory 


once; and TRANSPORTATION for ſeven Years. 806. See Ar- 


ticles of the Peace. 


For a ConsPIRACY to indict for a Capital Crime. 996, 1027. See 


Indie ment, e V illainous.. 


bie 


Of Proceſi—May be at any Time of the Return-Day ; 'Y athough i it : 


be long AFTER the Rifing of Ye Court. 812, 1235 


Set- -off (of mutual Debts ) 


15 extremely Joneffetal to the Subject. 82 23. 
It was firſt given by 2 G. 2, &. i 193-4 temporary "TY But 


86. 2. c. 24 § 5 perpetuates this Clauſe of 2 G. 2. (which enacts 


5 generally, cc That where there are mutual Debts between the 


Parties, One may be ſet againſt the other :”) And as Doubts had 
ariſen upon the former Act, about the different Natures of Debts, 
the Latter makes a general Proviſion (iz. * netwith anaing ſuch 
+" ebts are Jeemed in Law to be of a different Nature,) without 
Exception, « unleſs in Caſes where Either of the ſaid Debts ſhall 
e ene by reaſon of a Penalty contained in any Bond or Spe- 


_« cialty;” In which Caſes, the Debt intended to be ſet off ſhall 


be pleaded in Bar, and the Plea ſhall ſhew how much is truly and 
71ſtly due on either Side, and Judgment (if the Plaintiff recovers) 
ſhall be entered for no more than ſhall To to be rruly and Ju 92 5 


que to the Plaintiff. 829, 826. 


Since theſe two very beneficial Acts, Stopfage or Setting-off 4 mutual 


Debts is þ« come equivalent to actual Payment; and a Baiance ſhall be 
firuck, as in Equity and Juſtice it ought to be. 825. 
But at ComMon Law, before theſe Acts, If the Plaintiff was even 


ore indebted to the Defendant than the Defendant to Hun, He 


could only go into a Court of Equity. 8 26. 


BEFORE 
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BEFORE 8, 9 W. 3. c. 11. $8. a Plaintiff could only aſſign ONE 
Breach upon a Bond or Indenture, where the Covenants or Agree- 
ments were to be performed at different Times, or the Monies paid 
by Inſtal ments, Sc.; And if the Defendant had %%) paid Part of 

the Debt, yet the "udgment was taken for the wHoLs Penalty, 
and ſtood as a Security for the Reſidue of the Demand: Wien 
often forced Defendants into Equity, for Relief. Page 824. 

To prevent which, this laſt Statute was made: Which gives the 

Plaintiff Liberty, in an Action upon Bond or penal Sum for Non- 
Performance of Covenants, to aſſign as many Breaches as he thinks 
fit, and directs Damages and Coſts on all proved, and Judgment 
thereon. Then it provides, That if after Judgment and before 
Execution, the Defendant ſhall pay into Court all the Damages and 
Coſts, a Stay of EXECUTION ſhall be entered; or if offer Exe- 
cution, the Plaintiff ſhall be fully paid all the Damages Coſts aud 


Charges, the Defendant ſhall be d:/charged of the ER ee 5 


But yet, in each Caſe, ſuch JupoMeNT hall remain as à further 
Security aza'nſt FURTHER Breaches ; and the Plaintiff may have 
a Scire facias upon it, ſuggeſting other Breaches ; whereupon 
there ſhall be the like Proceeding as at firſt; and on Payment or 


Satisfaction (as before,) proceedings ſhall be again ſtayed, (and ſo 
toties quotes, } and the Detendant ſhall be diſcharged out of Exe- | 


cution as aforeſaid. 824, 825. 


BeroR® this laſt Statute, ACTUAL Payment was upon he ſame 
Foot, as a SET-oFF is now put upon: And a Plea of Payment of 


the w0497e Demand was juſt the ſame the en, as a e equa to 
the whole Demand is n:w. 825. 


But / there had been a Fathers in Payment of any Parr, the 


Plaintiff would have been intitled to [JupGMENT for the whole 


Penalty, (though ExecuTion was to be {tayed on Payment as 


above) And this Judgment for the wwhols Penalty was to ſtand as a 
| Security to apſwer future Breaches. 825. 
The Payment here intended mult have been an ACTUAL 8 ut : 


For Stoppage or Setting off was not then equivalent to actual Pay- 


ment; but Creſs- Actions mult, at that Time, have been brought. 


ibid. V. fupra 822, 825. 


The wic Penalty can not be pleaded by way of Sct- off; (Eſpe- 


Eially, where the Penalty ſounds i in Damages. 102 5, 1 1026. 
Brown and Baſeerv1: % had mutual Demands. Each brought his 
Action. brown gave Notice to ſet off : Baſterville gave no ſuch 


Notice. Both Cauſes were tried at the very ſame Sittings : But 


| Brown v. Baſcerville happened to be tried firſt; and Broten took 


a Verdict for his e Demand. Then the Cauſe of Befeervitie 
againſt Him came on : And Brown would have ſet oft, but 2 


not permitted; And Baſkerville nad a Verdict for his whole De— 
mand. This Verdict againſt Brown was ſet aſide; and Brow! 
had Coſts of a Non-ſuit : But Frown was ordered to rem; it o much 
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of the Damages recovered by Him againſt Baſcer ville in the other 

Action, as exceeded the Balance of the mutual Debts between 

them. 1229 to 1232. Reſolved as follows 

1. A Plaintiff cannot compel! a Defendant to ſet off. Page 1230. 

2. Brown had a Right, at the Time when He gave the Notice, 
to give it. 1231. 3 

3. His Right to make the Set- off remained in Him after his ow 
Verdict; Which neither extinguiſhed his Debt, nor changed 
it's Nature, (for Judgment was not ſigned, ) but only amounted 
to concluſive Evidence of it. 1231. 

4. Brown could not, with Safety, have taken his Verdict for 4%. 
37% 98 . 

Sheritls and their Bailiffs— 
Are obliged to let Perſons out upon Bail, upon reaſonable Sureties 


of ſutficient Perſons. 926. 3 
It is Oppreſſion, to take Money for doing it; and puniſhable by Ae- 


 tachment or Indictment. ibid. and 927, 928. 
Ship , See Policy, Inſurance. 

5 Capture of it. 690 to 698. See Policy. LK . 
Recapture of a taken Ship. ibid. And fee Policy, Statutes, 
Mortgage of it. 941. See Bavkrupt, Mortgage, 955 
000 

Upon CopIEs of Bills in Equity. 1177 to 118 1. See Copies, Sta- 
. „ 6 
Statutes, See Construction. 

12 G. 1. c. 29. F 1, 2, 655, 056. See Bail. 


340 35 H. g. E. S#Þ, 6 eine 88 1 
19 C. 2. 21. , 2. $656 to 0017. See Navigation. 


22, 23 C. 2. c. 25. 7. againſt Sealing Piſh. 682. * Sec Conve, 


"20 £1. > 7 14 § 24. (the Prige-Act) concerning Ships taken by the 


Enemy, and RETAKPEN by Men of War or Privateers. 683 to 


698. See Policy of Inſurance. 


010 4-616. for determining Differences by Arbitration“ 


was made to put Submiſſions to Arbitrations, where 20 Cauſe was - 


depending, upon the /ame Foot as thoſe where there was a Cauſe 
depending: And it is only declaratory of what the Law was be- 

fore, in the latter Caſe. 701. **VVVff 5 

12 Ann. c. 16. 716. and 891, 892. See Uſury. 


3. 41 Me. 12. $9. concerning Surveyors of Highways. ACE: 


746. See Oraers. 3 N 
3 7. 1. c. 8. (to avoid unneceſſary Delays of Executions.) 746, 
747. See Bail, Error. 85 
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3 2 2 8 = All theſe Acts, which are explanatory of 2 G, 2 


c. 22. are REVIVED by 296. 2. c. 28. as well 


TE * ©.3+\ asthe Aﬀtof 2 C. 2. c. 22. 
21 C. 2. c. 33. 


2 G. 2. c. 22. is revived by 29 G. 2. e. 28. Page 747, 748. See 
laſt Article above. 
29 G. 2. F. 28. 74 748. See the 1 WOE 5 lof Articles above. 
12 Anh: Aut, e 1.5; y-2- At Apprentice to a Cer tificate-Man, 
uncertificated at Binding, but afterwards certificated before the 
Apprentice had ſerved Him 40 Days, gains „ Settlement: For 
.8 this Act makes it a Condition PRECEDENT to his Gaining a Set- 
tlement, That He muſt have been bound to ad ſerved for 4.0 
 Dars, a Maſter who neither came into, NOR RESIDED IN the 


Pariſh by: Licence of a Certificate.” 752, 753. See Orders of 


| Removal. 
#3 5 Ann. e. 16. 84, 5 (concerning Pleading many ſeveral Mat- 
ters -) Both Plaint! 55 and I). Jendant obtain Judgment, Each 
againſt the Other. 754, 755. See Pleading, Coſts. 
11G. 2. c. 295 § 13. 756. See Efectment. 
. 3. F 1, 2. directs “ That no Writs to remove Suits 


Demir rer; So as the ſaid Iſſue or Demurrer be not joined 
„ within ix Weeks next after the Arreſt or Appearance of the 
% Defendant.” 758, 759. 
Iſt. The PRACTICE of the Sher Court in London is, © to allow 
„ the Habeas Corpus, provided it be delivered at % Time be- 
ore the JURY if SWORN. *' 


i BY The Haveas Corpus was not delivered (chere in that Court) 
740 AFTER @l2 INTERLOCUTORY "Judement figned, and Notice 


of executing a Writ of Inquiry yet a Procedend? was denied. 


ibid. 


:29C. 2. c. 7. (for the better Obſervation e of the Lord's ; Day. ) 7877 


788. See Baben. 


[ 2G. 2. c. 22. (for the Relief of Inſ zent Debt 2rs with reſpect to 


the Impriſonment of their Perſons) was a temporary Act. It was 
explained and amended by 30. 2. c. 27. and continued by 8 G. 2. 
c. 24. and 14*G. 2. C. 34. (which per e the Clauſe for 


by 29 G. 2. c. 28. until 1/ 7 wne 1759 : And then it expired. 


c. 28. does nat commence till the ö of the fame uus e So that 


infra 824 to 827. and gol. 


"a out of 1 7 Courts (except Writs of Error or Attaint * 
„ ſhall be received or allowed, wnleſs DELIVERED b-:fore Iſſue or 


ſetting mutual Debts One againſt the Other) and again amended _ 
and continued by 21G. 2. c. 33. and finally revived and continued 


Ihe 32 G. 2. c. 28. takes it up again. But this Act of 32 C. 2. 
there is a Chaſm of 14 Days, during which Nothing can be done 
upon 2 G. 2. F. 22. But the Prifoncrs are within the Proviſion 


of the new Act, 32 G. 2. c. 28. § 13. 799. V. fupra 747, 748. 
PART IV. Vol. II. 7 f 3 


— —— — 
— rn re ere er Ie - 


. 35;˙] — 


A TABLE of the Principal Matters 


„* — — 


- we__— — — <— 


If a St atute creates A NEW Offence, and preſcribes a porticular Method 
of Proceeding, Such particular Remedy muſt be ſpec call purſued, 
and an Td: An ent at Common Law will ot he: But if it was an 
Offence puniihab'e BEFORE the Making of the Statute which pre- 
icribes the particular Method ot Proceeding, In ſuch Caſe the 
particular Remedy is CUMULATIVE, and does not take away the 
former Remedy; but an Indifment at Common Law will lie. 
Page 805. See Tndiftment. 545, 805. 

„ 1&. 21-012: 1 Overſeer refuſing to recerve a removed 

z 4IW. & M. c. 11.3 Pauper, is an Inſtance of this. 803, 804. 

43 Elis. c. 2.47, 11. A Grandfather refuſing to obey an Order of 
Seſſions 55 T6 provide for his Grandſons“ — is Another, 803 to 

806. See Indifment 803 to S8ob. 

8, 9 . z. c. 11.4 8.3 Moſt clearly and excellently cxptalncd; 

2 0x 20,22; § 13. ; 824 to 827. See Set-. VEE allo ſupra 

8 G. 2. c. 24. $5. J 747, 748. and 799. 

22 C. 2. c. 12. 4 9. (about tending Men and Teams to the High- 
ways.) 832. See [naictment. 

9 Ann. c. 20. 4. An Information againſt a coe Corporation 4 
Bop muſt be brought by the Attorney General, on Behalf of 
the Crown. 869. See Information, _ 

26 C. 2. e. 33. 1. (for the better preventing of Clan deſtine Mar- 
riages, ) is made againſt Both Parties: And a e — 0 
to it is ABSOLUTELY void. 898, 899. 

320. 2. 6. 28. § 13. (for Relief of Debtors with Reſpect to the | ö 

Impriſonment of ns Perſons &c} was favouratly conſtrued, fo | 
as to obviate any Inconvenience from the Chaſm of 14 Days, = 

and to ſerve the [Intention of the Act, which did not delign this 
Omiſſion. 901. See above 799. 
23 H. C. c. 10. though a PRIVATE Act, ſo far that it muſt be pleaded 
in Caſes ariſing immediately and directly upon it, yet does not 
prevent a Court of Juſtice from taking judicial Notice That a 
«« Sheriff's Officer is % ged to admit to ail, in an Action upon the 
70 Caſe, p yrovided that ee ee Bail be offered Him :” 
And He 15 puniſhab le if He tales Money for fo doing ; ; becauſe 5 
it is his Duty to do it. 926, 927, 928. | 

21 . i. c. 10. § 3. Of Limitations—The RUE Time 1 out 

4 LaTITAT may be ſhewn, where it is material; notwithſtanding | 
the Teſte. 966. See Pleadis g, 950 to 969. See Lat tat 901 
to 907. 

43 Eliz. c. 2. 2 Neither Pnit-Rents, nor 1 or other Ca ual 
Profits of a Manor, wy rateable to the Lorr-Tax, 999. 

TREE Wont Pw pt 8 N 

1 W. & M. c. 18. 13 

28. 4 _ >1002, 1003. See Quakers, 


220.4. 6.46.5 36 37.0 Ta 
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86. 2. e. 24. 65. 


16 C. 2. . 7. . 
9 Ann. c. 14. F. 


31 . 2. c. 36. § 28. 


9, 10 W. 3. c. 25. 
30 C. 0 


Contained in this Volume 


5 a6 i G. 2. b. 18. Page 943. and 900 to 1.05. See Turkey-Co mpany, 


Mandamus-. 


13 C. 2. Stat. 2. c. 1. (for the well) 


regulating and governing Corpo- 
rations.) \Io1 5, 1016. See Sacrament. 
5 G. 1. c. 6. (for quieting and ——— 
bliſhing Corporations,) § 3 } 
2G.2.c.22.J17 3 AL Penalty of a Bond can not be plead- 
ed by way of Set-off. 1025, 1026. See Set-. 
Where it is, or is not neceſſary to ſpecify in the 
particular Words of a Statute : And where 
5 Elis. c. 4.931 N Excuſes or Exceptions out of Statutes mult 
1 Jac. 1. c. 22. 5: > come on the Part 1 the Defendant, by Plea 
8, 9 WM. Ze 8 or Evidence. 1036 „1037. See Averment, 
Convittion, HEN went: 


22 Car. 2. c. I. (che Coventicle-Act ) A Certiorari lies to remove 


Orders made upon it; even ter Appeal, Trial, Verdict, and 
Judgment. 1040 to 1042. See Certiorari. 


4, 5 Ann. c. 16. 58. 18 125 
4G. 2. C. 25. 914 see View. 


le. 1082. See Gaming. 


13 C: 2. . 88, 9, 19. ee 1097. | See Damages, 
Error, . 


29. 10 V. * 36. 1117 to 1120. See New bref. 
] fac. 1, C15 


ear 11123, 1124. ce Bankrupt. 
5 


318,6 24,15 6 6.7740 1159. See Militia. 


12 G. 1. c. 34. (81 1.) to prevent unlawful Combinations of Workmen 


employed in the Woollen Manufactures Sc. 1163 to 1167. Sec 
Conviction. 
Concerning the Importation of Butter from Ire- 
18 C. 2. c. 2. | land. Butter exported from Treland to L1SBON, 


20 C. 2. 6. 7 d and FROM LISBON into this Kingdom, is not 


32 C.2.c.2.J9.; to be conſidered as included in the Statutes pro- 
3! G. 2. 6.20. | hibiting the Importation of it Ir 9m Ireland into 
| 55 this Kingdom. 1173 to 1176, Sce Convittion, 
5, 6 M. & M. c. 21. . „„ 3 


1 177 to 1187. | Sce 94aMP", Copres. | 


J2 Ge 2. C. 35. 
RR᷑rr 8 2, 3. A Act for the better apprehending 
proſecuting and puniſhing of Felons that commit Burglary, 
Houle- breaking, or Robbery, in Shops, Warehouſes, Coach - 
houſes or Stables, or that {teal Horſes. 1182 to 1186. Sec 


Cert! Hate. 


770; 2, 


ATABLE of the Principal Matters 


17 U. e. 5. 0 amend and make more effectual the Laws re- 
« lating to Rogues and Vagabonds Sc \ 1, 4, 16, 17. The 
Quarter-&e ONS "have Jur ifdiction to overhale the Conftat Is Ac- 
counts. Page 1198. 

29 G. 2. c. 34. § 24. (che Act for the Encouragement of Seamen, 
and the more ſpecdy and effectual Manning his Majeſty's Navy. ) 
1:09. See Poli y Inſurance. 

2 G. 2. C. 22. F 12, (about Setting One mutual Debt againſi 
Another.) L229 to 1232. See del -2f- 


Surgeon— 


Under faniting LATIN is a previous Qualification to being even put 
e to a London Surgeon. 896. See By-Law. 


Surrender— 1 


of a Life-Eftate, by Tenant for Life, to impower a R 
Man in Tail to ſuffer a Recovery In what Caſes an actual Sur- 
render ſhall be PRESUMED to have been made: In what, not. 
1072 ad 88 N in Tail. a „% ED 


Tanner : 


E XE R C l 8 I N G the Occupation, without 7 Years Apprentice. 
fp, 1035 to 10 37. See Indict ment. 


Tenant! in Tail. | See Coin Recovery. 


May: turn his Eſtate into a Fe ee, or alienate it for his own Benefit, ; 
by DULY fuffering a Common Recovery. 1072. . 
But He muſt have a ſufficient Eflate and Power, to qualify Him to 
ſuffer it. 1d He muſt either be the Tenant in Tail in Poſſeſſion; 
Or He muſt have the Concurrence of the Freebolder who claims 
prior to Him under the /ame Settlements. ibid. 5 
This Principle is adhered to, by 14 C. 2. c. 20: Which Act means 
to preſerve the ſame Negative to Perſons claiming under the Fa- 
mily-Hettloment, as they had before. 161d. and 1075. | 

W. here a Perſon has POWER 70 ſuffer a Common Recovery, Oruia 
Hbræœſtimentus ritè et ſolenniter acta, until the Contrary appears: 
But if the Conte ary appears, there is an End of the Frgſuuuption. 

1073, 1074. 
iſt, Where the Frecholder is a Traftee 5 the Tenant in Tail 
| and under his Direction, it is a Cauſe for preſuming ce that 
8 Every thing was HEY tranſacted,” 1073, LS 
4 | 3 


— ——_— 


2 


Contained in this Volume. 


2d. So, where the Perfiing intereſted to object, have had Op por- 
tunity to do ſo, but inſtead of diſputing the Validity of "the 
Recovery, have acquzeſced under it. Page "073 


3d. So alſo is /ong Poſefion by the Tenant in Tail er the De: ath 


of the Tenant for Life : Becauſe, as the Tenant in Tail had 


Opportunity to ſet it right, if it had been wrong, and did not; 


it may be preſumed c that He 4new it to be regular, and not 
70M befeftive” 40723 1076. 
4th. An Actual Surrender by the Tenant for Life ſhall be pre- 
ſumed in theſe and the like Caſes, where there is ſufficient 
Ground for ſuch a Preſumption. 761d. 
5th. But no Preſumption can be made without ſome Facts or Ci 
cumſtances whereupon to A it; much leſs, again 2 Proba- 


bility. 10/73. 10/4. 
6th. Mere Length of Time n the Suffering of the Recovery, is 


not alone of itſelf any Ground for ſuch a Preſumption: Though 


long Poſſeſſion by the Tenant in Tail Ar TER the Death of the 


Tenant for Life 1s a Ground for it, for the Reaſon above- 


mentioned . the 8:30 Subdiviſion. ). 1072, 1075, 10760. 


Teſte— 


0 c : Lo POSE mall not preclude from ſhewing he TRUE Time of 

ſuing zt out, when that 1s material. e See Pleading 9 50 to 
. 

5 Of a Latitat ſued out in Vacation, muſt be of the preceding Term. 

963, 964. 


A Latitat may bear Teſte before the Cauſe of Action, if really 


proſecuted after it: But an Original 1 is abateable, if 1 it bears Date 


before the Cauſe of Action. 907. 


| Treſpaſs— 


Action of | Treſpaſs for Meſae Profits, and Cofts, after a Judgment 


in Ejectment. 667, 668. See Meſne Profits, Ejectment. 


Treſpaſs vi ef armis and Treſpaſs on the Caſe cannot be 1 1 in N 


the ſame Action. 1114. 


N The Diſtinction between them. bid, It may eventually come out 


to be One or the Other, according to the Evidence given at the 
Trial. tid. 


Trial. 


Where a Court has juriſdiction of he Matter ; if it can not 4 


tried in the Place, it ſhall be fried as near it as may be, 859. 
See Berwick. 


PaxT IV. Vor. II. 7 3 


d A . : 


wean. 


ATABLE of the Principal Natters 


#1 


A Verdict ſhall not help, where the Conf deration manifeſtly appears, 


| May be ſet aſide wiTHouT Cofts, upon Circumſlances. 1224, 1228. 


Has a concurrent Right with the King s Printer, to PRINT A&s of \ 


EE IEEE ESP PR ©. 


So all local Matters in Wales. So, as to Ireland. So, as to the 
Cingue-Ports. So, as to the Ifle of Ely. Page $59, 


Turkey⸗Companyv— 


Adimiſſion into it. See Quakers, Mandamus. 


— 


Verdict : 


7 ERDICTS are to be taken e not ſtrictly like 

. Pleadings :) And if the Court can collect the clear Meaning 
of the Jury, They will work it into Form, and make it ſerve. 
699, 700. See Error. 


upon the Face of the Declaration, to be illegal. 926 to 929. 


See Bill of Harden, 


Univerſity of Cambꝛidge 


Parliament and Abridgments of Acts of Parliament within the 
. upon the Terms! in their Letters Patent. 564. See 
PI min wy | | 


Tilury. 


A Real bond 1 Wie not at all intended 5 as a Loan, is not an 
Uſurious Contract: But an U/urious LOAN, at Yguied as a Wager 
(with Intent to have a Shift,) 7s ſo. 716. 

A Bond in the Penalty of 200 l. was conditioned for the Performance 
of Articles. The Articles recited that the Obligee had lent the 
Obligor 100/7, to be repaid at the End of 4 Years, WITHOUT I- 
tereſt; But in Conſideration that the Obligor his Executors and 
Adminiſtrators ſhould ind ard provide for the Obl:gee's Daugbter, 

Meat and Drink in his Houſe for 4 Years, and allo Board; And 
that She ſhould be Co-partner with bis Wife in the Buſineſs of a 
Milliner, and egially Spare in the Profits, and bear Half the Loſſes, 
Charges (except Houſe-keeping,) Shop-Rent, and Materials (which | | 
the Obligor agreed to provide;) And allo that the Obligor ſhould [| 
ledge the Obligee, She paying Him 10/1. a Year : And at the End * 
of the 4 Years, the Obligor to repay the 100 /. Principal Money; 4 
And m Cape of the Death of the Obligee's ſaid Daughter, to | 
repay to the Obligee the ſaid Principal Sum of 1007. Togr- A; 
THER "th lat u luter oft for the ſame, Sor, 89 2. This 13 


Ret 


* 9 ontained in "This Vo olume. 


— 


not ſuch a Conn as can bs adjudg. ed by the Court to be uſurious 
within 12 Ann. Stat. 2. c. 16. Page 891, 892. | 


TTlales— 


NOntraſted with Ber. 8 50, 351. 
Aſſerted by Ediw. 1. to be HOLDEN of the Crown of England 
Ms. . 
Ile iſſued a Commiſſion and 72 * and made the Statute of Rutland, 
all upon that Plan. 851. 
The Statute of Rutland does nt annex Wales to Pugland; but recites 
it to have been © pris Nobis Jure. feodali ſubjectam © ' And 27 H. 
| 8. c. 26. recites © that it was ever ſo. 851. 
5 Males is bound by every Engliſh general 2 of Parliament: The 
Naming of Wales particularly, is ſuperfluous. 8 $3 „ 
The Juriſcliction which the King's Bench exerciſes over Matters in 
Males, is not given by any A& of Parliament, (as has been er- 
roneouſly fancied by Some;) but depends upon Deductions from 


5 the Principles of the Common Law, in Con ſequence of it's TENURE, 
} vi. it's having been Holden of the Crown of England before it came 
_ into the Hands of Paw. I and it 8 being deeme d to be WILDIN the 
3 Realm, from that Time. 8 53. 


All local Matters ariling in 72 ales, abe in B. R. are by the Common 
Law to be tried by a Ju y of the NEXT County i in England. 859. 
Sce Berwick. 


} T5 RE Window Tax. Onda Ho Wut 
dds | 


Libellous i in themſelves, yet are not ationable where fooken or ſworn 
in a Man's own Defence againſt a a in a Court of Juſtice. 


8 to 813. See Aſidavit, Libel. 


Writs— 


What Species of Writs 4 or do not RUN, to the diffrent Dow 1 
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1 - _  NIons of the King, or of the Crown; as Ireland, Berwick, the 
4 Ile of Man, the Plantations, Guernſey, Jerſey, (Calais, former- 
3 ly.) Scotland, the Electorate Sc. 855, 856. See Berwick. 

. When to be dated. 967, 969. - See Latitat, i ee Te eſte, Lie 


BA witation, Pleading. 
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